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REPORTS  OF  CASES 


DETERMINED  ON 


POINTS  OF   PRACTICE. 


KING'S  BENCH  PRACTICE  COURT. 


IN  THE  FIFTH  YEAR  OF  THE  REIQN  OF  WILLIAM  IV. 


Bridgman  v.  Curgenven.  1834. 

\T0DS0N  moved  for  a  rule  to  shew  cause  why  the  de-  if  the  warning 

fendant  should  not  be  discharged  out  of  custody  on  enter-  ^MeTaTthe 

ing  a  common  appearance,  on  the  ground  of  a  defect  in  foot  of  the  wnt, 

the  writ  of  capias  on  which  the  arrest  had  been  effected,  ceasary  in  the 

The  defect  consisted  in  the  omission  of  the  words  ''  in-  duce  the^words 

dorsed  hereon."    The  words  introduced  in  the  body  of  '^rff^n^^l^d 

the  writ  were.  *'  And  we  hereby  require  the  said  C.  -D.  to  ^^  "indowed 

.  i.  hereon"  be- 

take notice,  that  within  eight  days  after  the  execution  sidet. 

hereof  <m  him,  inclusive  of  the  day  of  such  execution,  he 

should  cause  special  bail  to  be  put  in  for  him  in  our  Court 

of ,  to  the  said  action,  and  that,  in  default  of  his  so 

doing,  such  proceedings  may  be  had  and  taken  as  are 

mentioned  in  the  warning  hereunder  urritten  or  indorsed 

hereon^    In  the  present  case,  the  warning  was  placed  at 

VOL.  HI.  B  D.  p.  c. 


Bridgman 
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1834.         the  foot  of  the  process,  instead  of  the  back  of  it.    The 
words  referred  to,  however,  being  in  the  form  of  the  writ 
V.  set  forth  in  the  schedule  of  the  act,  it  was  necessary  that 

they  should  be  introduced.  He  cited  Hodgkinson  v. 
Hodgkimon  (a),  where  the  copy  of  a  capias  served  on  the 
defendant,  at  the  time  of  executing  the  writ,  was  directed 
to  the  sheriff  o  f  '^  Middesex,**  instead  of  *'  Middlesex"  and 
the  Court  discharged  the  defendant  on  filing  a  common 
appearance.  The  effect  of  this  case  was,  that  the  form 
given  in  the  schedule  of  the  Uniformity  of  Process  Act 
must  in  all  cases  be  strictly  pursued. 

LiTTLEDALE,  J. — It  appears  to  me,  that  it  cannot  be 
necessary  to  introduce  in  all  cases  the  words  *^  hereunder 
written  "or  "  indorsed  hereon."  When  the  warning  is 
indorsed,  then  the  words  *'  indorsed  hereon"  should  be 
introduced:  when  the  warning  is  put  at  the  foot  of  the 
writ,  then  the  words  should  be  '*  hereunder  written," 
which  words  ^are  to  be  introduced  must  depend  on 
where  the  warning  is  placed.  Here  the  warning  was 
placed  at  the  foot  of  the  writ,  and,  therefore,  the 
words  introduced  should  be  "  hereunder  written,"  and  the 
words  "  indorsed  hereon  "  were  properly  omitted.  The 
rule  prayed,  therefore,  cannot  be  granted. 

Rule  refused. 

(a)  Ante,  Vol.  2,  p.  535. 


Tyndall  and  Another  t?.  Ulleshornb. 

ifthe  ground  of  JjLeNDERS  ON  affiled  to  set  aside  a  demurrer  under 
Ju«::inuoT*  «  Reg.  Gen.  H.  T.  4  Will.  4,  (Piactice  Rules),  on  the 

Reg,  Gen,  H  T. 
4  WilL  4,  (Prac- 
tice Rules) » in  the  moi^  appears  safflcient,  the  Court  will  not  set  the  demurrer  aside  as  frivo- 
lous. 


k 
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ground  that  the  statement  in  the  margin  of  the  ground  ofde-         ^834. 
murrer  was  frivolous.  The  words  of  the  rule  are,  "  In  the       tykdall 
margin  of  every  demurrer,  before  it  is  signed  by  counsel,  ^' 

some  matter  of  law  intended  to  be  argued  shall  be  stated ; 
and  if  any  demurrer  shall  be  delivered  without  such  state- 
ment, or  with  a  frivolous  statement,  it  may  be  set  aside  as 
irregular  by  the  Court  or  a  Judge,  and  leave  may  be  given 
to  sign  judgment  as  for  want  of  a  plea"  (a).  Here  the  action 
was  assumpsit  by  two  plaintiflb.  In  the  declaration  it  was 
alleged,  that  the  defendant  was  indebted  to  **  the  plain- 
tiff,'' and  not  to  "  the  plaintiffs,"  although  two  plaintiffs 
were  suing.  This  was  the  ground  of  demurrer  by  the  de- 
fendant, and  that  ground  was  stated  in  the  margin.  This 
was  not  a  good  ground  for  demurrer,  as  it  would  appear 
from  the  declaration,  that  there  was  a  sufficient  considera- 
tion moving  from  the  plaintiff  to  the  defendant.  He  cited 
Lmes  V.  Colquhon  {b)^  where  the  Court  held,  that  the  want 
of  a  precise  allegation  in  an  avowry,  that  the  plaintiff  was 
tenant  to  the  avowant,  is  not  fatal  if  it  can  otherwise  be 
collected  from  the  avowry  that  the  plaintiff  was  such  ten- 
ant. From  this  it  would  appear,  that  the  ground  of  de- 
murrer was  frivolous,  and,  therefore,  that  it  ought  to  be 
set  aside. 

LiTTLEOALE,  J. — It  appears  to  me  that  this  is  a  good 
ground  of  demurrer,  and,  therefore,  that  the  statement  of 
it  in  Ae  margin  is  not  frivolous* 

Rule  refused. 

(a)  DowliD|r>5  Prac.  p.  125.  (b)  5  M.  &  P.  63;  7  Bing.  265. 


b2 
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1834. 

Lord  r.  Cross. 

Whereajud^  jDlNOWLES  moved  for  leave  to  issue  execution  on  a 
^^ned'inTiie  judgment  obtained  against  the  defendant  in  the  Court  of 
Court  of  Com-  Common  Pleas  of  the  County  Palatine  of  Lancaster,  on 
County  PaiaUne  the  ground  of  the  defendant  having  removed  out  of  the 
is  necessary)  in  jurisdiction.  His  affidavit  did  not  state,  according  to  the 
ewtution"utof  Provisions  of  the  33  Geo.  3,  c.  68,  and  the  forms  given  in 
a  superior  Court,   Tidd^s  Forms^  that  the  defendant  had  removed  himself 

that  it  should  ap« 

pear  that  the  de-  out  of  the  jurisdiction,  and  that  he  had  left  no  effects  in 
moved  himsd?  *^®  county  of  Lancaster.  Tbisi,  he  submitted,  was  unne- 
andeffec^outof  cessary  accordinjT  to  the  provisions  contahied  in  the  4  Sc  5 

the  jurisdiction.  ^  ©  r 

fFiU.  4,  c.  62,  s«  31,  which  were,  "  it  shall  and  may  be 
lawful  for  any  of  the  superior  Courts  at  Westminster,  upon 
a  certificate  from  the  prothonotary  of  the  said  Court  of 
Common  Pleas  at  Lancaster,  or  his  deputy,  of  final  judg- 
ment obtained  in  any  such  action,  to  issue  a  writ  or  writs 
of  execution  thereupon,  for  the  amount  of  such  judgment 
and  the  costs  of  such  writ  or  writs  and  certificate,  to  the 
sheriffof  any  county,  city,  liberty,  or  place,  against  the 
person  or  persons  or  goods  of  the  party  or  parties  against 
whom  such  final  judgment  shall  have  been  obtained,  in 
such  manner  as  upon  judgments  obtained  in  any  of  the 
said  Courts  at  Westminster.^^  Tiie  terms  of  this  act  were 
different  from  those  of  the  former  one,  and  had  no  refer- 
ence to  them.  If,  therefore,  the  provisions  of  the  latter 
act  were  complied  with,  the  plaintiff  would  be  entitled  to 
issue  execution.  He  was  prepared  with  the  certificate 
mentioned  in  the  statute;  and  that,  he  submitted,  was  sufii- 
cient. 

LiTTLEOALE,  J* — Although  the  latter  terms  of  the  sec- 
tion to  which  you  have  referred  are  as  you  state,  yet  there 
are  words  in  the  commencement  of  this  section  which  shew 
that,  as  under  the  former  act,  it  is  still  necessary  to  shew 
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that  the  defendant  has  removed  out  of  the  jurisdiction.  1^34. 
The  words  are,  **  that  whenever  a  plaintiff  or  defendant, 
in  any  action  or  suit  in  which  judgment  shall  be  recorded 
in  the  said  Court  of  Common  Pleas  at  Lancaster,  shall 
remove  his  person  or  goods  or  chattels  from  out  of  the 
jurisdiction  of  the  said  Court  of  Common  Pleas  at  Lan^ 
cosier,  it  shall  and  may  be  lawful  for  any  of  the  superior 
Courts  at  Westminster,  &c."  In  substance  the  words  of 
the  latter  provision  are  the  same  as  those  of  the  former  act. 
Unless  the  defendant  has  removed  himself  and  effects 
out  of  the  jurisdiction,  this  Court  cannot  interfere. 

Knowles. — If  the  defendant  is  not  out  of  the  jurisdic- 
tion, the  writ  of  execution  will  be  of  no  use  to  the  plaintiff. 

LiTTLEDALE,  J. — That  is  of  no  consequence.  The 
statute  requires  that  the  defendant  should  have  removed 
himself  out  of  the  jurisdiction,  before  this  Court  can  in- 
terfere. The  statement  to  that  effect  must  be  introduced 
into  the  affidavit  on  which  the  application  is  founded. 

Rule  refused. 


Do£  dem.  Gore  v.  Roe. 

r.  WILLIAMS  moved  for  judgment  against  the  casual  The  tuteiLeo 
ejector.  The  peculiarity  in  the  case  was,  that  the  decla-  yet  arrived,  in 
ration  was  intitled  of  Trinity  Term,  6  WiU.  4,  which,  of  |j;^i5[{?«/i„^*" 
course,  was  an  impossible  day,  it  not  having  as  yet  arrived.  ejectment,Mim- 

,  material,  if  suf- 

The  notice  at  the  foot  of  the  declaration  was  dated  20th  fldent  informa- 
October,  1834;    and   therefore  it  must  be  clear  to  the  time^^pwr- 
tenant  in  possession  that  he  must  appear  in  Michaelmas  ^^^  i«  given  in 
Term  in  the  present  year.     The  variance,  therefore,  he 
submitted  was  immaterial. 
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1834.  LiTTL£X>ALE»  J. — I  think  that  the  date  in  the  notice  at 

the  foot  of  the  declaration  cures  the  defect  in  the  intttling 
of  it.     You  may,  therefore,  take  your  rule. 

Rule  granted. 


Fry  ».  Wills. 

Where  a  defen-  ISTARR  shewed  cause  against  a  rule  nUi  for  security  for 
laches^in  decLr-  costs,  the  plaintiff  being  in  America.     The  plaintiff  sued 

ing  the  plaintiff  ^^^  j^jg  ^^.jj  j^  ^y^^  ^^^^^^j^  ^f  j^^  ^^^    ^^  ^[^j^jj  ^^^  dcfcn- 

IS  not  aepnvea  ' 

of  his  claim  to  ^ant  duIy  appeared.    The  plaintiff  did  not  declare  till  the 

security  for  costs         ,      ,,   •  %        o  ^       i  mi        i    /•      »  i  i 

by  obtaining      end  of  the  mouth  of  October.     Ihe  defendant  then  took 
time  to  plead.      ^^^  ^  summons  for  further  time  to  plead,  and  afterwards 

obtained  the  present  rule  for  security  for  costs,  although 
it  was  shewn  by  the  affidavits  that  the  defendant  knew  of 
the  plaintiff's  absence  from  the  country  before  he  obtained 
time  to  plead.  He  contended  that  the  present  appUcation 
was  too  late,  the  defendant  having  taken  a  fresh  step  in 
the  cause,  namely,  obtaining  further  time  to  plead,  when 
he  knew  the  plaintiff  to  be  out  of  England.  This  was 
contrary  both  to  the  cases  previous  to  the  rule  of  H.  T.  2 
Will.  4}j  8.  98  (a),  and  to  that  rule.  He  cited  Duncan  v. 
Stint  {b),  where,  on  an  application  to  obtain  security  for 
costs,  the  plaintiff  being  abroad^  it  appeared  that  the  de- 
fendant, after  a  knowledge  that  the  plaintiff  was  abroad, 
had  pleaded.  The  Court  there  observed,  that,  '*  where  a 
cause  is  pending,  a  party,  if  he  means  to  apply  for  secu- 
rity for  costs,  must  take  no  step  after  he  knows  the  plain- 
tiff is  out  of  England;  for,  a  defendant  ought  not  to  wait 
until  expense  has  been  necessarily  incurred,  which  must 
frequently  be  the  case,  particularly  in  actions  of  trespass 
and  replevin."  On  the  authority  of  that  case,  it  must  be 
clear  that  the  defendant,  by  applying  for  time  to  plead, 

(a)  Ante,  Vol.  1,  p.  197-  (*)  6  B.  &  Aid.  702. 
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which  was  in  fact  taking  a  fresh  step  in  th^  cause,  after  a  1834. 
knowledge  of  the  plaintiff  being  absent  from  England^  had 
depriyed  himself  of  his  claim  to  security  for  costs.  The 
rule  of  Hilary  Term  was  in  these  terms:  "  an  application 
to  compel  the  plaintiff  to  give  security  for  costs  must  in 
ordinary  cases  be  made  before  issue  joined."  This  rule 
did  not  at  all  interfere  with  the  necessity  imposed  on  de- 
fendants to  apply  before  a  fresh  step  is  taken,  although  it 
prohibited  applications  after  issue  joined.  The  present 
rule,  therefore,  ought  to  be  discharged. 

W.  H.  Watson^  in  support  of  the  rule,  was  stopped  by 
the  Court. 

L1TTLBDAI1B9  J — The  language  of  the  Court  in  the 
case  of  Duncan  v.  Stint  is  very  general^  and  cannot  be 
taken  to  apply  necessarily  to  all  cases.  I  think  the  rule 
of  Hilary  Term  gives  the  Court  a  discretion,  although  a 
fresh  step  has  been  taken  by  the  defendant  after  a  know- 
ledge of  the  plaintiff's  absence  from  the  country  has 
reached  him.  I  do  not  think  the  defendant  was  bound  to 
take  any  step  towards  obtaining  security  for  costs  until  be 
perceived  that  the  plaintiff,  by  declaring,  was  in  earnest. 
Here  the  plaintiff  sued  out  his  writ  in  the  month  ofJunet 
and  never  declared  until  the  month  of  October.  I  think, 
therefore,  the  defendant  is  entitled  to  have  his  rule  made 
absolute. 

Rule  absolute  (a). 

(a)  See  Brown  v.  Wright,  ante.  Vol.  1,  p.  95. 


WiGLEY  r.  TOMUNS. 

JjmILLER  shewed  cause  against  a  rule  nisi  obtained  by  The  2  &  .3  w. 
JR.  Alexander,  for  setting  aside  a  judgment,  on  the  ground  aMUhed 


4,  c,  39,8. 11, 

im- 
parlances. 
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1834.         of  irregularity.     The  alleged  irregularity  was,  that  the 
WioLET       judgment  had  been  signed  too  soon.     It  appeared/that 
V'  the  writ  had  been  served  on  the  4th  August,  and  the  de- 

fendant  duly  appeared.  On  the  S4th  October  the  defen- 
dant delivered  his  declaration  indorsed  to  plead  in  four 
days.  The  defendant  not  pleading,  judgment  was  signed 
on  the  ^th.  The  rule  niri  was  obtained  to  set  the  judg* 
ment  aside,  on  the  ground  that  the  defendant  was  entitled 
to  an  imparlance  until  Michaelmas  Term,  and  that  there- 
fore the  judgment  was  signed  too  soon.  It  was  contended, 
however,  that  the  defendant  could  not  be  entitled  to  an 
imparlance,  as  by  the  2  Will.  4,  c.  39,  s.  11,  it  was  pro- 
vided, **  that,  if  any  writ  of  summons,  capias^  or  detainer, 
issued  by  authority  of  this  act,  shall  be^served  or  exe- 
cuted on  any  day,  whether  in  term  or  vacation,  all  neces- 
sary proceedings  to  judgment  and  execution  may,  except 
as  hereinafter  provided^  be  had  thereon,  without  delay,  at 
the  expiration  of  eight  days  from  the  service  or  execution 
thereof,  on  whatever  day  the  last  of  such  eight  days  may 
happen  to  fall,  whether  in  Term  or  vacation.*'  The  time 
at  which  the  defendant  would  be^bound  to  plead  did  not 
come  within  any  of  the  provisoes  contained  in  section  11  of 
the  Uniformity  of  Process  Act,  and  therefore  was  under 
the  operation  of  the  general  provision.  By  the  operation 
of  that  section,  imparlances  were  virtually  abolished,  and 
consequently  the  defendant  could  not  be  entitled  to  an 
imparlance. 

jR.  Alexander^  in  support  of  the  rule. — In  this  case  the 
rule  nisi  was  originally  obtained  on  the  authority  of  the 
case  of  Frean  v.  Chaplin  (a),  where  Mr.  Justice  Taunton 
held  that  imparlances  were  not  yet  abolished,  notwith- 
standing the  provisions  contained  in  section  1 1  of  2  W.  4, 
c.  39.     It  had,  however,  just  been  decided  by  the  Court 

(a)  Ante,  Vol.  2,  p.  623. 
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o{  Exchequer,  on  reyiewing  the  judgment  in  that  case,        1834. 
that  imparlances  were  now  altogether  abolished,  and  there-       wigley 

fore  he  must  submit  to  have  the  rule  dischargied.    He  9. 

T0MLIN81 
trusted,  however,  that  it  would  be  discharged  without 

costs,  the  case  of  Frean  v.  Chaplin  having  been  reported, 

and,  as  the  Court  of  Exchequer  had  admitted,  correctly. 

LiTTLEDALB,  J. — The  view  which  it  appears  the  Court 
of  Exchequer  has  taken  of  this  question  is  that  which  I 
myself  should  have  been  inclined  to  take,  on  reading  the 
1 J  th  section  of  the  Uniformity  of  Process  Act.  The  present 
rule  XDUst,  therefore,  be  discharged,  but  without  costs,  a 
learned  Judge  having  pronounced  a  decision,  on  the  au- 
thority of  which  the  present  application  was  made. 

Rule  discharged,  without  costs. 


Doe  d.  George  t?.  Roe. 

tfOHN  JER  VIS  moved  for  judgment  against  the  casual  Service  on  the 
ejector.  The  affidavit  on  which  he  made  the  application  premiws  i«*in-* 
stated,  that  the  deponent  had  gone  to  the  premises  sought  »«fflaem,  eycn 
to  be  recovered,  and  there  saw  the  daughter  of  the  tenant  aithoogh  there 
in  possession.  He  inquired  for  the  latter,  but  was  inform-  to  believe  the*^ 
ed  that  he  was  not  at  home.  In  returning  from  the  pre-  the  proceeding*^ 
mises  he  met  the  wife  of  the  tenant  in  possession.      He  andiieepsontof 

,  the  way  to  avoid 

explained  to  her  the  object  of  his  visit,  and  she  told  him  being  served. 
to  go  back  to  the  premises  and  she  would  meet  him  there, 
when  he  might  serve  her.  He  accordingly  went  back  to 
the  premises,  but  she  was  not  to  be  found  there.  The 
daughter,  however,  was,  and  he  served  her  with  a  copy  of 
the  declaration,  giving  at  the  same  time  the  usual  explan- 
ation.    This  was  on  the  30th  of  October. 


enter. 
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1834. 

' — ^'-"^  Wilton  v.  Chambers. 

{Be/ore  the  four  Judges.) 

Where  the  she-  J-N  this  case  an  application  was  made  on  behalf  of  the 
lowed 'to  wkh-"  sheriff  of  Dor*e/* Air ^,  about  three  years  ago,  under  the 
draw  fipom  poe-  Interpleader  Act,  in  order  to  relieve  himself  from  the  claims 

session  by  au-  * 

thority  ofaniie  on  the  part  of  the  defendant's  assignees  on  the  property 

pleader  Act,  he  seized  by  him  under  a  Ji.fa.  issued  by  the  plaintiff.     A 

wards^  and  after  '"'®  ^*®  ultimately  pronounced,  authorizing  the  sheriff  to 

he  is  out  of  withdraw  until  the  question  as  to  the  validity  of  the  com- 

office^  be  com* 

peiied  to  re-       mission  should  be  decided,  with  Uherty  for  him  to  re-enter 

after  that  period.  The  assignees  were  nonsuited  in  a 
cause  subsequently  tried,  upon  which  the  validity  of  the 
commission  turned,  and  a  rule  nisi  was  then  obtained  on 
behalf  of  the  plaintiff,  requiring  the  sheriff  and  the  as- 
signees to  shew  cause  why  he  should  not  re-enter. 

JP.  Pollock  appeared  on  behalf  of  the  assignees,  and 
contended  that  the  Court  had  no  power  to  interfere  as 
required.  The  sheriff,  if  he  chose,  might  apply  to  the 
Court  for  leave  to  re-enter,  but  no  authority  existed  on 
the  part  of  the  Court  to  compel  him  to  re-enter,  and  pro- 
bably render  himself  a  trespasser. 

Barstow  appeared  for  the  sheriff,  and  submitted,  that, 
as  the  writ  originally  issued  had  now  become  functus^  the 
sheriff  was  no  longer  compellable  to  execute  it.  He  was 
out  of  office;  the  bailiff,  who  had  originally  entered,  was 
dead.  He  could  make  out  no  warrant ;  he  had  no  offi- 
cial seal. 

jR.  Alexander  contended,  in  support  of  the  rule,  that 
the  sheriff  was  originally  bound  to  execute  the  writ.  For 
his  own  relief,  the  Court  had  allowed  him  to  withdraw 
until  the  question  as  to  the  bankruptcy  should  be  decided. 
During  that  period,  the  writ  was  in  abeyance;  but,  when 
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tlie  question  as  to  the  bankruptcy  was  decided,  the  writ         1834. 
again  came  into  full  forcci  and  be  was  bound  to  obey  its      I^  ^ 
exigency. 


V. 

Chambers. 


Lord  Dbnman,  C.  J. — ^If  the  sheriff  thinks  proper  to 
re-enter,  he  may  do  so  under  the  terms  of  the  rule;  but 
if  he  does  not,  the  Court  has  no  power  to  compel  him  to 
re-enter. 

Rule  discharged,  the  plaintiff  paying  the  costs 
of  the  assignees  and  of  the  sheriff. 


Barrett  v.  Dearle. 

WwHITE  moved  for  a  rule  that  the  defendant  should  A  plea  of  ten- 
have  leave  to  pay  a  sum  of  5/.  into  Court  by  way  of  com-  aUowed  in  an 
pensation  and  amends  under  the  3  &  4  WiU.  4,  c.  42,  s.  ^"^Z^^!^ 
21,  and  that  the  said  sum  of  5/.  might  be  received  into  mages. 
Court  under  a  plea  of  tender  before  execution  brought, 
and  under  a  plea  of  payment  into  Court  according  to  R.  H. 
T.  4  WiU.  4,  s.  17  (a).     It  was  an  action  of  cussumpHt  by 
a  landlord  against  his  tenant.    The  declaration  was  found- 
ed  on  an  agreement,  and  contained   breaches  for  not 
keeping  and  leaving  a  house  and  premises  in  repair,  for 
not  painting  the  outer  part  of  the  house,  and  for  not  leav- 
ing the  fixtures  in  the  same  plight  and  condition  as  they 
were  in  at  the  making  of  the  agreement,  but  for  leaving 
part  of  them  in  a  worse  plight,  and  not  leaving  the  other 
part  at  all. 

LiTTLEDALE,  J. — I  think  the  right  to  tender  in  an  action 
like  the  present  is  expressly  excluded  by  the  nature  of 

(o)  Ante,  Vol.  2,  p.  320. 
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1834. 


the  clainiy  and  I  cannot  grant  you  a  rule.    You  may  men- 
tion it  to  the  full  Court  if  you  please. 

On  application  afterwards  to  the  full  Court,  (consisting 
of  Lord  Denman^  C.  J.,  and  Paiteson,  J*),  the  rule  was 
refused. 

Rule  refused. 


Where  a  plain- 
tiff does  not 
proceed  to  the. 
trial  of  an  issue 
before  the  un- 
der-sheriffy  pur- 
suant to  notice, 
the  time  at 
which  he  would 
be  compelled 
to  proceed  by 
the  Court  will 
be  regulated 
by  the  times 
at  which  the 
sheriff  sits. 


Banks  v.  Wright. 

f^LARKSON shewed  cause  against  a  rule  nisi  for  judg- 
ment as  in  case  of  a  nonsuit  obtained  by  BiM.  A  Judge's 
order  for  trying  the  cause  before  the  under-sheriff  of  the 
county  of  Wesimorlcmd  had  been  obtained ,  and  notice  of 
trial  given.  This  notice  was  countermanded  in  conse- 
quence of  a  letter  written  by  the  defendant  to  the  plain- 
tiff's attorney,  requesting  that  the  trial  might  be  post- 
poned. This  was  the  excuse  given  for  not  proceeding  to 
trial  pursuant  to  notice. 

Ball  suggested  that,  under  the  late  act  of  Parliament 
which  was  passed  to  prevent  delay  in  the  trial  of  causes 
before  the  sheriff,  the  slight  excuse  stated  in  this  affidavit 
was  not  sufficient 

LiTTLEDALE,  J. — I  think  that  is  a  sufficient  excuse,  and 
that  the  same  rule  applies  as  in  other  causes^  and  therefore 
the  rule  must  be  discharged,  the  plaintiff  giving  a  peremp- 
tory undertaking  to  proceed  to  trial  at  the  first  sitting  of 
the  under-sheriff  after  the  expiration  of  a  month. 


Rule  discharged  accordingly. 


MICHAELMAS  TBRM^  5  WILL.  IV.  15 

1834. 

Perring  and  Others  ©•  Turner.  ^    "    " 

JMLARTIN  shewed  cause  against  a  rule  nisi  obtained  by  ifthedefen- 
Mansel  for  cancelling  the  bail-bond,  on  entering  a  com-  hTsuffidentiy"^ 
mon  appearance,  on  various  grounds.     The  first  was,  that  dc««ibcd  in  a 

■  .,  ^11  ^  copio*,  with  the 

the  residence  of  the  defendant  was  not  suinciently  de-  exception  of  the 
scribed  in  the  writ  of  capiat  on  which  he  had  been  ar-  fe^t^ig^suppiied* 
rested.  The  description  in  the  writ  of  the  defendant's  ^''the^.hJriff:''" 
residence  was  **  Holland  Street^  North  Brixton,^  The  The  ominion 
writ  was,  however,  directed  to  the  sheriff  of  the  county  of  the  month  in 
Surrey.  This,  he  submitted,  was  sufficient.  He  cited  ^y^^^^^'^^t, 
Webb  V.  Lawrence  (o),  where  it  was  held  that  the  descrip-  ^^^oush  the 

.  .  j»  J'  r      month  itself  is 

tion  of  a  defendant  in  the  capias^  as  of  ^*  Kent  Street,  in  named,  is  fatal. 
the  county  of  Surrey,**  without  the  number  of  the  house  bond  is  omcei-' 
or  parish  where  situate,  was  sufficient;    and   Welsh  v.  lfi».****P^°" 

'^  '  '  tiff  u  not  bound 

Lang  ford  {b)^  and  Buffle  v.  Jackson  {c),  where  the  Court  to  accept  an  ap- 

^i-ii  "■  1  ti»i        pearance  by  the 

held^  that  great  exactness  need  not  be  employed  m  de-  defendant, 
scribing  the  defendant's  residence  in  a  writ  of  capias,  but  ^y "nt^afl*"' 
that  the  plaintiff  may  give  the  best  description  he  can  of  mentioned  as  a 
the  place  where  the  defendant  is  to  be  found.     The  se-  the  rule  nwi. 
cond  objection  was,  that  the  day  of  the  month  was  omit- 
ted in  the  teste  in  the  copy  of  the  writ,  although  the  ori- 
ginal was  correct.     The  name  of  the  month  itself  was, 
however  mentioned.     This,  he  feared,  was  fatal  to  the 
proceeding. 

LiTTLLEDALE,  J. — ^I  think  the  first  objection  is  cured 
by  the  writ  being  directed  to  the  Sheriff  of  St^rr^y.  The 
omission  of  the  date  in  the  copy  served  is  fatal,  and  the 
bail-bond  must  be  delivered  up  to  be  cancelled. 

Mansel  said,  that  would,  of  course,  be  on  the  defen- 
dant's entering  a  common  appearance. 

(a)  Ante,  Vol.  2,  p.  81.  (6)  Ante,  Vol.  2,  p.  498. 

(c)  Ant€t  Vol.  2,  p.  505. 
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1834.  Martin  refused  to  have  an  appearance  entered  by  the 

pbrrino      defendant^  his  client  having  a  right  to  decline  it.     Enter- 

^*  inir  an  appearance  was  a  benefit  to  the  plaintiff  which  the 

Turner.  o  rr  r 

defendant  proposed,  and  which  the  Court  required  as  a 
condition  of  cancelling  the  bail-bond,  or  discharging  the 
defendant  out  of  custody ;  but  that  benefit  the  plaintiff 
had  a  right  to  refuse ;  there  might  be  various  reasons  why 
the  plaintiff  would  be  desirous  of  submitting  to  have  the 
bail-bond  cancelled  or  the  defendant  discharged,  and  dis- 
continuing his  action  in  order  to  bring  another. 

Mansel,  contra,  submitted  that  the  defendant  had  a 
right  to  enter  an  appearance  after  the  step  taken  by  the 
plaintiff,  by  arrest,  in  order  that  the  action  might  proceed. 
It  could  be  of  no  benefit  to  the  plaintiff  to  discontinue 
this  action,  as  he  could  not  of  his  own  authority  arrest  the 
defendant  a  second  time.  He  must  proceed  by  service- 
able process;  and,  that  being  so,  it  was  for  the  benefit  of 
the  plaintiff  that  the  proceedings  should  be  so  far  ad- 
vanced that  the  defendant  had  appeared. 

LiTTLEDALE,  J. — It  is  true  that  the  entering  an  appear- 
ance by  the  defendant  is  a  benefit  to  the  plaintiff,  but  it  is 
one  which  he  is  not  bound  to  accept.  If  he  chooses  to 
decline  it,  I  cannot  compel  him  to  take  it.  In  general, 
the  plaintiff  does  accept  it,  and  I  never  heard  of  an  in- 
stance before  this  of  such  a  refusal.  You  may  therefore 
apply  to  the  full  Court  upon  the  point. 

An  application  was  afterwards  made  to  the  four  judges 
in  the  other  Court,  and  they  also  were  of  opinion  that  en- 
tering an  appearance  was  solely  for  the  benefit  of  the 
plaintiff,  and  therefore  that  he  had  a  right  to  refuse  it. 

Rule  absolute  accordingly. 
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1834. 

Urquhart  v.  Dick.  "^     ^ 

JjmARTIN  shewed  cause  against  a  rule  obtained  by  in  the  indone. 

Steer  for  setting  aside  a  writ  of  capiat  and  all  proceed-  ™^2  Reg'^en. 

ings  thereon,  with  costs,  on  the  ground  of  certain  defects  ^'^^^^ijl^^^^l^ 

in  the  affidavit  of  debt  and  the  writ     The  first  objection  substituted  for 

SBFVICC       It  IS 

was,  that  the  affidavit  was  not  intituled  in  any  Court;  and^  an  irregularity, 
secondly,  that  the  jurat  stated  it  to  be  sworn  at  Edin-  ^  am«ded  on 
burgh,  without  shewing  in  what  country  that  city  was;    ^•'7"*'«^    .    * 

^  ^  "  "  An  amdaTit  of 

thirdly,  that  a  description  of  the  defenJant*s  residence  debtswombe- 
was  omitted  in  the  writ ;  and,  fourthly,  that  the  indorse-  sooner  need  not 
ment  of  the  debt  and  costs  demanded  by  the  plaintiff  was  ^*"q^^****" 
incorrect  according  to  the  directions  contained  in  2  Reg. 
Gen.   H.  T.  2  WiU.  4,  the  word  "  arrest "  being  intro- 
duced instead  of  the  word  ''  service  (a)." 

LiTTLEDALE,  J. — That  last  objection  may  be  obviated 
by  the  plaintiff  amending.     In  the  rule  itself,  nothing  is  said 
either  about  "  service"  or  "execution";  but,  in  the  form 
attached  to  the  rule,  the  words  are,  "  and,  if  the  amount 
thereof  be  pitid  to  the  plaintiff  or  his  attorney  within  four 
days  from  the  service  hereof,  further  proceedings  will  be 
stayed.**    Where  the  process  was  bailable,  in  many  in- 
stances the  word  ''execution"  was  substituted  for  ''ser- 
vice;"  and  the  judges,  in  many  cases,  directed  either 
the  defendant  to  be  discharged  out  of  custody,  or  the 
bail-bond  to    be  delivered   up  to  be  cancelled,  on   the 
ground  of  that  variation  from  the  rule.     This,  however, 
was  considered  by  others  of  the  judges  as  too  severe,  and 
therefore,  after  a  conference  by  all  of  them,  a  middle 
course  was  adopted,  with  the  concurrence  of  all  except 
one  of  the  Judges.    This  course  was,  to  allow  the  plaintiff 
to  amend  the  indorsement  on  payment  of  costs,  and  stay- 

(a)  Ante,Vo\,  1,  p.  198. 
VOL.  III.  C  D.  P.  C. 
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1834.  Phillips,  Assignee  &c.,  r.  Hutchinson  and  Others. 

<' Phillips,  osng-  MlELLY  and  Ball  shewed  cause  against  a  rule  nisi, 
"neg^lar  mode  Obtained  by  Mansel,  requiring  the  plaintiff  to  shew  cause 
ot  describing  a    m^hv  the  jud jFinent  sificned  on  the  bail-bond  as  for  want  of 

paimlffininti-  ^  J      e  6 

luiing  IB  affida-  a  plea  should  not  be  set  aside  with  costs,  to  be  taxed  by 

the  Master,  and  to  be  paid  by  the  plaintiff  or  his  attorney, 
with  a  stay  of  proceedings.  As  a  preliminary  objection, 
they  contended  that  the  affidavit  on  which  the  rule  had  been 
obtained  was  improperly  intituled,  as  the  plaintiff  was  de- 
scribed as  Phillips^  assignee  &c.'*  They  cited  Steyner 
T.  Cottrell  (a),  where  the  Court  of  Common  Pleas  held, 
that  an  affidavit,  the  title  of  which  styled  the  plaintiff 
"  assignee,'*  without  further  explanation,  was  bad ;  and 
Wright,  assignee  of  Johnson,  v.  Hunt  (&),  where  it  was  held, 
that  affidavits  intituled  in  a  cause,  without  giving  the 
plaintiff  the  addition  of  '*  assignee,"  cannot  be  used  in  a 
cause  where  the  plaintiff  sues  as  assignee.  By  merely  in- 
troducing the  word  "  assignee,"  it  did  not  at  all  appear  of 
what  species  of  assignee  the  plaintiff  was;  for  any  thing 
shewn  by  the  intituling  of  the  affidavit,  the  plaintiff  might 
be  the  assignee  of  a  bankrupt,  of  an  insolvent,  or  of  the 
sheriff.  The  principle  on  which  questions  of  this  sort  were 
tried  was,  whether  a  person  making  an  affidavit  so  intituled 
could  be  indicted  for  perjury.  If  it  were  alleged  in  such 
an  indictment  that  the  oath  had  been  taken  in  a  cause  of 
**  Phillips,  assignee  &c.,  v.  Hutchinson  and  Others,''  it 
would  in  fact  be  alleging  the  oath  to  have  been  taken  in 
no  cause  at  all. 

Tomlinson  and  Mansel,  contrd. — The  objection  on  the 
other  side  was,  that  perjury  could  not  be  assigned  on  this 
affidavit,  from  the  description  given  of  the  plaintiff.     It 

(a)  3  Taant.  3/7.  W  AnU,  Vol.  1,  p.  457. 
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was  submittedy  howeTer,  that  such  an  indictment  might         1B34. 
be  maintained,  for  the  cause  was  substantially  between  the 
plaintiff  Phillips  and    the   de  fendants,  and  the  words  v. 

ft  '  O       n  1  r         *U  •  HUTCHINIOW. 

"  assignee  &c.  were  mere  surplusage ;  for  the  assign- 
ment conveyed  to  the  plaintiff  all  the  rights  of  the  sheriff. 
But  supposing  the  Court  should  be  of  opinion  that  the 
affidavit  was  improperly  intituled,  it  would  at  least  allow 
the  plaintiff  to  amend.  In  Price  ▼•  James  (a),  the  Court 
allowed  a  much  more  important  amendment  than  that 
now  sought  to  be  made.  There  the  christian  and  sur- 
name of  the  defendant  were  transposed  in  an  order  of 
reference,  and  the  Court  allowed  the  mistake  to  be 
amended.  The  effects  of  the  amendment,  in  that  case, 
were  much  more  important  than  those  which  could  result 
from  the  one  which  the  plaintiff  here  proposed  to  make. 
There  the  authority  exercised  by  the  arbitrator  was  an 
authority  in  another  cause,  and  yet  the  rule  of  law  was, 
that  such  authority  must  be  strictly  pursued.  His  whole 
authority  was  derived  from  the  order  of  reference,  and 
yet  the  Court,  by  its  amendment,  made  it  appear  that  the 
authority  had  been  exercised  in  another  cause.  Ano- 
ther effect  of  that  amendment  would  be,  to  prevent  the 
witnesses  sworn  before  the  arbitrator  from  being  indicted 
for  perjury,  they  having  been  sworn  in  another  cause. 
Surely  this  was  a  much  stronger  case  of  amendment  than 
the  present.  In  all  the  cases  which  had  been  cited,  in  order 
to  shew  that  the  affidavit  was  improperly  intituled,  it  did  not 
appear  by  the  reports  that  any  application  had  been  made 
to  amend  the  affidavits.  So  far,  therefore,  as  concerned 
the  question  of  amendment,  they  were  no  authorities. 

LiTTLBDALE,  J. —  I  think  it  ought  to  appear  what  kind 
of  an  assignee  the  plaintiff  b,  in  order  that  it  may  be  seen 

(a)  Ante,  Vol.  2,  p.  435. 
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1834.        whether  he  is  an  assignee  of  a  person  to  whom  by  law  he 
may  be  an  assignee. 
0*  Cur.  adv.  vuli. 

Hutchinson. 

LiTTLEDALEy  J. — The  aflSdavit  itself  is  wrongly  intituled. 
Then  with  respect  to  the  question  of  amendment,  it  ap- 
pears to  me  that  the  title  cannot  be  amended.  How  can 
you  have  an  affidavit  dated  one  day  in  support  of  a  rule 
several  days  old,  and  which  is  supposed  to  have  been 
granted  on  that  aflSdavit?  Great  inconsistency  would  then 
appear.  Then  it  is  said  that  the  rule  may  be  enlarged. 
There  also  the  same  objection  will  arise,  because  then  it 
must  be  the  original  rule  which  is  discharged  or  made 
absolute.  As,  however,  the  objection  thus  taken  is  purely 
technical,  the  present  rule  must  be  discharged  without 

costs. 

Rule  discharged  without  costs. 


Doe  d,  George  v.  Roe. 

Judgment  JxKOODY  applied    for  judgment    against   the    casual 

■urie-TCtormay  ^j^^tor.  The  peculiarity  in  the  case  was,  that  the  depo- 
under  ■pcciai       ncnt    did   not    swear,  and   could  not   swear  positively, 

circumstances,  .  .  /»    i  .  tt« 

be  obtained  on  who  was  the  tenant  m  possession  of  the  premises,  rlis 
swearinTthe  affidavit  was,  "  he  believes."  The  premises  were  used  as 
service  to  have  ^  gambling-housc,  and  from  the  nature  of  such  an  employ- 
tenant  in  pos-  ment,  it  was  impossible  to  obtain  access  to  the  persons  on 
deponent  be-  ^h^  premises,  so  as  to  swear  positively  who  was  the  tenant 
iieves.  j^   possession.     There  was   a  species  of  grating  in  the 

outer  door,  and  as  soon  as  any  person  having  the  appear- 
ance of  an  attorney,  or  having  anything  like  a  paper  in  his 
hand,  caiAe  within  view  of  the  grating,  the  inner  door  was 
immediately  closed.  Various  eflTorts  had  been  made,  but 
without  effect,  to  discover  who  was  the  tenant  in  possession ; 
and,  therefore,  all  that  the  party  endeavouring  to  serve 
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the  declaration  could  swear  was,  that  the  service  had  been*        I834. 
on  the  person  he  **  believed  "  to  be  the  tenant  in  posses- 
sion. 

L1TTLBDALE9  J. — The  rules  of  the  Court  require  that 
the  service  should  be  on  the  tenant  in  possession,  and  with 
them  I  cannot  dispense  so  as  to  admit  an  affidavit  in  this 
form  to  be  sufficient.  You  may,  if  you  choose,  apply  to 
the  other  Court. 

Moody  aflterwards  renewed  his  motion  before  the  full 
Court. 

Per  Curiam. — Under  the  special  circumstances  of  the 
case,  we  think  the  strict  rule,  as  to  swearing  the  service 
to  have  been  on  the  tenant  in  possession,  may  be  dispensed 
with.  You  may  take  a  rule  nisi  to  be  served  on  the  per- 
sons at  the  door,  or  by  sticking  it  on  the  premises. 

Rule  nisi  accordingly. 


CoLLs  and  Others  r.  Morpeth. 

JLmOWLING  moved  for  a  rule  to  shew  cause  why  the  bail-  In  the  indjise- 
bond  in  this  case  should  not  be  delivered  up  to  be  cancel-  ™^2  *R!^^g!^^n, 
led,  on  the  ground  that  the  indorsement  on  the  back  of  the  ^  ^'  ^  ^'  *• 

'  o  the  word "  ser- 

writ  with  respect  to  the  amount  of  debt  and  costs  was  in-  ^f^"  and  not 
correct.     In  the  form  attached  to  S  Reg.  Gen.  H.  T.  2  must  be  used, 
JViU.  4,  (a),  it  was  stated,  that,  if  the  amount  claimed  to-  Jlfendant^hw 
gether  with  costs  were  paid  within  four  days  from  "  the  **""  arrested. 
service  "of  the  process,  proceedings  would  be  stayed.   As 
the  word  *'  service  *'  was  so  introduced,  that  could  only 
apply  to  cases  where  the  process  was  serviceable.    Where, 
however,  the  process  was  bailable,  the  word  ''  execution  " 

(0)  Ante,  vol.  i.,  p.  198. 
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1834.         ought  to  be  used.     That  this  distinction  between  service 
Colli         ^"^  execution  of  the  capias  was  recognised ,  appeared 
c*  from  the  fact,  that,  by  s.  4  of  the  Uniformity  of  Process 

Act,  (a),  if  there  were  several  defendants  one  might  be 
arrested  while  the  others  might  be  served.  In  the  fourth 
warning  attached  to  the  writ,  also  the  distinction  was  recog- 
nised. The  wor.:  s  of  it  were,  "  if  a  defendant  having  been 
served  only  with  this  writ,  and  not  arrested  thereon,  shall 
not  enter  a  common  appearance  within  eight  days  after 
such  service,  the  plaintiff  may  enter  a  common  appearance 
for  such  defendant,  and  proceed  thereon  to  judgment  and 
execution."  Here  the  indorsement  was  **  service.**  and 
not  execution,**  although  the  defendant  had  been  arrested. 
But  it  would  appear  from  the  indorsement  that  he  had 
only  been  served. 

Cur.  adv.  vulL 

LiTTLEDALE,  J. — I  have  referred  to  the  Judges  on  this 
point,  and  they  are  of  opinion,  that,  as  the  form  attached 
to  the  rule  is  pursued,  the  indorsement  is  correct.  In 
several  instances,  plaintiffs  introduced  the  word  **  execu- 
tion **  where  the  defendant  was  arrested,  instead  of  the 
word  ''  service;  '*  and  applications  were  made  to  discharge 
defendants  or  cancel  bail-bonds,  on  the  ground  of  such 
variance  from  the  form  attached  to  the  rule.  In  many 
cases  defendants  were  discharged,  and  bail-bonds  deli- 
vered up  to  be  cancelled.  That  ■  was,  however,  thought 
too  severe  upon  plaintiffs,  and  therefore  it  was  agreed  that 
the  plaintiff  should  be  allowed  to  amend  on  payment  of 
costs,  proceedings  being  stayed  for  four  days  from  the 
time  of  the  amendment,  in  order  to  give  the  defendant  an 
opportunity  to  pay  the  debt  and  costs.  Here,  however, 
the  form  has  been  exactly  pursued,  and  therefore  no  ob- 
jection exists  to  the  writ. 

Rule  refused  (6). 

(a)  See  3  Dowl.  Stat,  p.  148. 
(b)  See  Urqukart  v.  Dick,  anie,p,  ]  7- 
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Strutton  and  Another  v.  Hawkes.  "* — * — " 

JjmANSEL  moved  to  make  a  rule  to  compute  absolute.  Service  oft  rule 

There  was  some  peculiarity  in  the  mode  of  serving  the  by  puttiogu"  ' 

rule  nisi.     The  deponent,  on  whose  affidavit  he  moved,  ^°*J^  tefe^ 

stated  that  he  had  gone  to  the  chambers  of  the  defendant,  f^aot's  chambcn, 

who  was  an  attorneyi  and  pushed  the  rule  under  the  door;  although  the 

he  afterwards  saw  the  laundress,  who  told  him  that  the  '^atlbTdefen^ 

defendant  would  have  the  rule  the  same  day.     At  the  dmtwiUpro- 

'  bably  have  the 

time  the  rule  was  pushed  under  the  door  the  chambers  rule  in  the 
were  closed.  He  cited  Engleheart  v.  Morgan  (a).  There,  aay. 
on  a  similar  application,  it  appeared  that  the  party  endea- 
vouring to  serve  the  rule,  on  going  to  the  defendant's 
residence,  had  found  a  board  stuck  up,  on  which  were  the 
words  ''  messages  and  parcels  to  be  left  at "  a  particular 
place  mentioned.  The  deponent  went  there,  and  saw  a 
woman,  who  informed  him  she  was  in  the  habit  of  receiv- 
ing messages  and  parcels  for  the  defendant.  He  left  the 
rule  with  her,  and  she  afterwards  said  she  had  given  it  to 
the  defendant.  The  affidavit  went  on  to  state,  that  the 
defendant  had  left  his  residence  six  weeks  previously,  as 
the  deponent  believed.  In  Warren  v.  Smith  (Jb\  the  ser- 
vice of  the  rule  was  by  leaving  it  with  the  defendant's 
mother  at  his  residence.  In  Payett  v.  Hill  (c),  the  service 
of  the  rule  at  the  defendant's  house  where  his  family  were 
residing,  although  he  had  himself  gone  away,  was  held 
sufficient,  even  without  leave  of  the  Court. 

LiTTUSDALE,  J. — All  those  cases  appear  to  have  been 

correctly  decided,  but  none  of  them  are  exactly  similar  to 

this  in  circumstances.     Putting  the  rule  under  the  door  is 

not  of  itself  sufficient.     It  does  not  appear  here  that  the 

deponent  might  not  have  gone  to  the  chambers  another 

time  and  found  them  open* 

Rule  refused. 

(a)  Ante,  Vol.  1,  p.  422.  (6)  Ante,  Vol.  2,  p.  216. 

.  (c)  AnU,  Vol.  2,  p.  688. 
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The  sheriff's 
return  to  a  du- 
iringat  of  wm 
est  iMventut  and 
tuMa  bonoi  is 
not  alone  suffi- 
cient to  entitle 
the  plaintiff  to 
enteran  appear- 
ance for  the  de- 
fendant; and 
the  Conrt  can- 
not listen  to 
hearsay  evi- 
dence of  the 
efforts  made  to 
execute  the 
writ. 


Daniels  v.  Varity. 

jRaINS  moved  for  leave  to  enter  an  appearance  for  the 
defendant  under  the  2  &  t^  fftll  4,  c.  39,  s.  3  (a),  a  dis- 
tringas having  issued,  and  the  sheriff  having  returned  non 
est  inventus  and  nulla  bona.  It  appeared,  however,  that 
the  oflScer  of  the  sheriff,  who  had  endeavoured  to  execute 
the  distringas^  was  deceased.  He  had,  however,  previous 
to  his  death,  stated  the  efforts  he  had  made  for  the  pur- 
pose of  executing  it  to  another  person ;  that  person  had 
made  an  affidavit  stating  those  efforts. 

LiTTLEDALE,  J. — Those  facts  may  be  perfectly  true; 
but  I  cannot  act  on  the  hearsay  evidence  of  what  was 
done  by  a  particular  person.  The  return  of  the  sheriff  is 
not  sufficient  without  my  being  also  satisfied  of  the  pro- 
priety of  allowing  the  plaintiff  to  enter  an  appearance  for 
the  defendant,  by  seeing  what  efforts  have  been  made  to 
execute  the  distringas.  You  must  come  with  better  ma- 
terials before  you  can  be  allowed  to  enter  an  appearance 
for  the  defendant. 

Rule  refused. 


(a)  See  3  Dowl.  Stat.  p.  145. 


The  Court  will 
grant  a  rule  to 
compute  princi- 
pal and  interest 
on  a  promissory 
note,  although 
it  is  clearly 
shewn  that  the 
note  has  been 
destroyed. 


Clarke  v.  Quince. 

Jjm.ANSEL  moved  for  a  rule  nisi  to  compute  principal 
and  interest  on  a  promissory  note.  It  appeared  that  the 
promissory  note  had  been  destroyed.  It  was  positively 
sworn  by  one  deponent  that  he  had  seen  the  defendant 
tear  the  promissory  note  to  pieces.  He  cited  Allen  v. 
Miller  (a),  where  a  bill  of  exchange,  on  which  the  action 


(a)  Jnte,  Vol.  1,  p.  420. 
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was  commenced^  had  been  stolen  out  of  the  plaintiff's         1834. 
attorney's  office;  and  Brown  and  Others  v.  Messiter  {a), 
where  the  bill  had  been  stolen  out  of  the  attorney's  pocket 

LiTTLEDALE,  J. — You  may  take  your  rule. 

Rule  nisi  granted. 
(«)3M.  &Sel.  281. 


Fisher  r.  Snow. 

JtLATT  moyed  for  judgment  in  favour  of  the  plaintiff  ifa  party  seeks 
on  a  demurrer  to  a  declaration.  po^nt  pay\he" 

costs  of  copies 

Archbold  appeared  to  support  the  demurrer.  Lok"  pursuant 

to  7  /I.  (?.  H. 

Piatt  objected  to  his  being  heard  in  support  of  the  de-  deiiver'them  on 
murrer  until  his  client  had  paid  or  deposited  a  sufficient  th«day»^"**»« 

*^  ■  time  for  his  op- 

sum  to  pay  for  the  copies  of  the  demurrer  book  delivered  ponent's  deliver- 
by  the  plaintiff  to  the  two  junior  Judges  of  the  Court,  pur-  it  is  no  ground 
suant  to  7  Reg.  Gen.  H.  T.  4  Will.  4  (a).  The  words  of  f  aStioVL 
that  rule  were,  **  four  clear  days  before  the  day  appoint-  »"  ac'Jo"  *>y  *» 

.^      t  i  attorney  that  he 

ed  for  argument,  the  plaintiff  shall  deliver  copies  of  the  seeks  to  recover 

J  ui  •!  -ij-Ax^i.       for "  materials" 

demurrer  book,  special  case,  or  special  verdict,  to  the  supplied  by  him 
Lord  Chief  Justice  of  the  King's  Bench  or  Common  Pleas,  '°  Jl»  ^!**"'- 

°  '       The  impro- 

or  Lord  Chief  Baron,  as  the  case  may  be,  and  the  junior  per  introduction 
Judge  of  the  Court  in  which  the  action  is  brought;  and  declaration, con- 
the  defendant  shall  deliver  copies  to  the  other  two  judges  JJ*^^,  \>^^' 
of  the  Court  next  in  seniority;  and  in  default  thereof  by  WiiL  4,  u  not  a. 

ground  of  de- 

either  party,  the  other  may,  on  the  day  following,  deliver  murrer,  but  of 
such  copies  as  ought  to  have  been  so  delivered  by  the  judgTuTstrike 
party  making  default:  and  the  party  making  default  shall  ^^^"^ 
not  be  heard  until  he  shall  have  paid  for  such  copies,  or 
deposited  with  the  clerk  of  the  rules  in  the  King's  Bench 

(a)  Ante,  Vol.  2,  p.  305. 
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1834.  and  Exchequer^  or  the  secondary  in  the  Common  Pleas, 
as  the  case  may  be,  a  sufficient  sum  to  pay  for  such  co* 
pies/'  Here  the  argument  was  to  come  on  on  Tuesday,  and 
therefore  the  defendant  ought  to  have  delivered  his  copies 
on  Thursday,  in  order  that  four  clear  days  might  elapse 
between  the  delivery  and  the  argument  The  plaintiff 
searched  at  the  Judge's  chambers  on  Friday,  and  found 
that  no  copies  had  been  delivered.  On  Saturday  morning 
he  delivered  them  himself.  Before  the  defendant  there- 
fore could  be  heard,  he  must  either  pay  or  deposit  a  suffi- 
cient sum  for  those  copies. 

Archboldy  contri,  contended,  that  as,  according  to  prac- 
tice, a  delivery  of  the  demurrer  books  on  Saturday  would 
be  in  time  for  Tuesday,  the  defendant  had  the  whole  of 
Saturday  to  deliver  them  in.  The  plaintiff,  therefore, 
was  premature  in  delivering  his  copies,  and  could  not 
consequently  compel  the  defendant  either  to  pay  or  make 
a  deposit  for  them  previous  to  his  being  heard. 

LiTTLEDALE,  J. — I  think,  under  the  circumstances,  the 
plaintiff  is  not  entitled  to  the  costs  of  these  copies  before 
the  defendant  is  heard.  The  rule  says,  that,  "in  default 
thereof  by  either  party,  the  other  may,  on  the  day  following, 
deliver  such  copies."  Now,  although  a  delivery  on  the  day 
next  but  one  may  be  sufficient  to  enable  the  plaintiff  to 
proceed  with  the  argument;  yet,  as  the  plaintiff  seeks  to 
make  the  defendant  pay  costs,  he  ought  to  have  delivered 
the  extra  copies  on  the  day  following  that  on  which  the 
delivery  ought  to  have  been  made  by  the  opposite  party. 


The  argument  was  then  deferred  until  a  subsequent 
day,  when  it  came  on  before  Mr.  Justice  Williams. 

Archbold  was  then  heard  in  support  of  the  demurrer. 
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There  were  two  grounds  of  demurrer;  the  first  was,  that 
the  plaintiffi  who  was  an  attorney,  could  not  charge  as  he 
had  done  in  his  declaration  for  the  materials  supplied  by 
him  in  carrying  on  the  suit  at  the  instance  of  the  defen- 
dant. The  second  ground  was,  that  the  plaintiff*  had  im- 
properly introduced  a  venue  in  the  count  on  the  account 
stated.  The  words  of  that  count  were,  *'  on  an  aqpount 
then  and  there  stated  between  them/'  This  waslin  in- 
fraction of  8  Reg.  Gen.  H.  T.  4  Will.  4  (a),  the  words  of 
which  were,  '^  the  name  of  a  county  shall  in  all  cases  be 
stated  in  the  margin  of  a  declaration,  and  shall  be  taken  to 
be  the  venue  intended  by  the  plaintiff,  and  no  venue  shall 
be  stated  in  the  body  of  the  declaration^  or  in  any  subse- 
quent pleading.'*  Here  a  venue  was  stated,  and  that  being 
an  infraction  of  a  rule  of  pleading,  which,  by  the  3  &  4 
Will,  4,  c.  42,  s.  1,  had  the  force  of  an  act  of  Parliament, 
was  clearly  a  ground  of  demurrer. 

Platif  contri,  contended  that  the  improper  introduction 
of  the  venue  was  not  a  ground  of  demurrer,  but  of  applica- 
tion to  a  Judge  at  chambers  to  have  it  struck  out.  He 
cited  Harper  v.  Chumneys  (i),  where  the  Court  of  Exche- 
quer had  decided  such  improper  introduction  to  be  no 
ground  of  demurrer,  but  merely  an  application  to  a  Judge 
at  chambers  to  strike  it  out.  In  a  case  of  Neill  v.  Davis, 
mentioned  in  a  note  to  the  same  case,  a  similar  decision 
had  been  pronounced  by  the  same  Court. 

Williams,  J. — With  respect  to  the  first  ground  of 
demurrer,  it  appears  to  me  that  it  cannot  be  sustained. 
The  allegation  is  generally  **  materials.**  The  Court  can- 
not say  that  an  attorney  in  no  case  will  be  entitled  to  reco- 
ver for  materials;  for,  if  it  were,  then  it  would  be  of  no  con- 
sequence what  materials,  whether  parchment  or  vellum, 

(a)  Ante,  Vol.  2,  p.  318.  (b)  Ante,  Vol.  2.  p.  680. 


.V. 
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Fisher 

V. 

Show. 


or  any  thing  more  precious  the  client  might  think  proper, 
were  used  in  the  conduct  of  his  cause,  the  attorney  would 
not  be  entitled  to  recover  for  them.  It  cannot  for  a  mo- 
ment be  held,  that,  under  such  circumstances,  the  attor- 
ney would  not  be  entitled  to  recover.  The  judgment  of 
the  Court,  therefore,  must  be  for  the  plaintiff  on  that 
point.  With  respect  to  the  second  ground  of  demurrer. 
I  cannot  hold  that  the  improper  introduction  of  a  venue  io 
a  ground  of  demurrer  after  the  decision  of  the  Court  of 
Exchequer  that  it  is  not.  According  to  the  case  of //ar- 
per  V.  Chumneys,  the  proper  course  would  have  been  to 
have  applied  to  a  Judge  at  chambers  to  strike  out  the 
venue  thus  improperly  introduced.  On  that  ground,  also^ 
the  judgment  of  the  Court  must  be  for  the  plaintiff. 


Where  a  party 
ii  allowed  to 
amend  on  con- 
dition of  paying 
eosts;  but  he 
amends  and 
proceeds  with- 
out such  pay- 
ment, he  is  still 
not  liable  to  an 
attachment. 


Turner  v.  Gill. 

Jk.ELL  Y  moved  for  a  rule  to  shew  cause  why  an  attach- 
ment should  not  issue  against  the  plaintiff  for  nonpay- 
ment of  costs.  The  facts  were  these: — The  plaintiff  had 
improperly  indorsed  his  writ  of  capias,  in  stating  the 
amount  of  debt  and  costs  claimed  by  the  plaintiff  pursuant 
to  2  Reg.  Gen.  H.  T.  2  Will.  4  (a),  by  introducing  the 
word  "  execution "  instead  of  the  word  "  service."  He 
then  applied  to  a  Judge  at  chambers  to  be  allowed  to 
amend.  This  being  permitted  on  payment  of  costs,  an 
order  was  made  by  the  learned  Judge  in  these  words ; 
**  Upon  hearing  the  plaintiff's  attorney  and  the  defendant's 
attorney,  I  order  that,  upon  payment  of  costs,  the  plaintiff 
shall  be  at  liberty  to  amend  the  indorsement  on  his  writ, 
and  that  further  proceedings  shall  be  stayed  until  those 


(a)  Ante,  Vol.  1,  p.  198. 
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costs  be  paid.**   The  plaintiff,  however,  did  not  pay  those         ig34. 
costs,  although  he  had  amended,  and  was  still  proceeding 
with  bis  action.     The  question  was,  whether  the  nonpay- 
ment of  costs  under  those  circumstances  was  a  ground  for 
an  attachment. 

LiTTLEDALB,  J. — I  do  Dot  sec  how  I  can  interfere  in 
this  matter,  the  order  may  be  rescinded  on  application  for 
that  purpose,  and  then  the  plaintiff *b  proceedings  will  be  ir- 
regular ;  but  this  order  being  conditional,  I  do  not  see  how 
I  can  direct  an  attachment  for  non-performance  of  it.  In 
the  case  of  Rese  ▼.  Fenn  (6),  a  similar  application  was 
made,  where  an  order  had  been  made  for  striking  out  a 
plea  on  payment  of  costs  to  the  plaintiff,  and  there  my 
brother  Taunton  held  that  an  attachment  could  not  issue 
although  the  plea  had  been  struck  out,  and  the  costs  had 
not  been  paid.  I  agree  with  my  brother  Taunt<m's 
opinion. 

Kelly  sought  to  distinguish  the  case  cited  from  the  pre- 
lent,  by  referring  to  the  words  of  the  order — '*  that  further 
proceedings  shall  be  stayed  until  those  costs  be  paid.'* 

Rule  refused. 
LiTTLEDALE,  J. — I  think  that  makes  no  difference. 


Manning  v.  Brown. 
PlATT  moved  that  the  Master's  report  in  this  case  After  the  lapse 

,       ,j  -  J  ofnineyeaw, 

SbOUld  be  read.  ihe  Court  will 

It  was  in  the  following  terms:—"  On  the  Slst  May,  ^^^J^J^^^^i',^. 
1833,  an  order  was  made  by  Mr.  Justice  Taunton,  as  fol-  deliver  miu  for 

bufioess  done 
by  him,  without  some  suggestion  of  fraud,  mistake  or  overcharge. 

(b)  Ante,  Vol.  2,  p.  182. 
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Manning 

V, 

Brown. 


1834.         lows: — "  Manning y.  Brown.     Upon  hearing  the  attornies 
or  agents  on  both  sides,  I  order  that  Mr.  Edward  Savage 
shall,  within  fourteen  days,  deliver  to  Mr.  William  PuUen, 
the  defendant's  attorney,  a  signed  bill  of  his  fees,  costs, 
charges,  and  disbursements  in  this  and  other  causes  and 
matters  wherein  he  has  been  concerned  for  the  said  de- 
fendant, and  that  he  give  credit  for  all  sums  of  money  by 
him  received  from  or  on  account  of  the  said  defendant," 
In  obedience  to  this  order  Mr.  Savage  delivered  certain 
bills  of  costs,  together  with  a  cash  account,  in  respect  of 
all  transactions  between  himself  and  his  client  from  the 
year  182S  down  to  1833,  when  his  employment  ceased. 
The  above  order  was  then  made  a  rule  of  Court  by  Mr. 
Pullen,  the  new  attorney,  and  bills  of  costs,  &c.,  in  respect 
of  business  done  by  Savage  for  Brown  prior  to  1823,  were 
demanded  from  Savage,     Such  bills,  &c.  having  been  re- 
fused by  Savage,  on  the  ground  of  their  having  been  set- 
tled, a  rule  nisi  for  an  attachment  was  obtained  against 
him,  and  on  his  shewing  cause  in  Easter  Term,  1834,  the 
Court  ordered  '^  That  the  matters  of  the  rule  should  be 
referred  to  the  Master  to  report  thereon,  with  liberty  to 
call  for  further  affidavits."    It  appears  by  the  affidavit  that 
Savage  was  employed  by  Brown  from  1815  to  1833,  and 
that  in  the  course  of  such  employment  Savage  had  re- 
ceived and  paid  on  Brown's  account  considerable  sums  of 
money.     And  with  regard  to  the  bills  now  called  for  by 
Pullen^  namely,  those  for  business  done  between  1815  and 
1823,  it  is  alleged  by  Savage  not  only  that  those  bills  were 
regularly  made  out  and  delivered  at  the  time ;  but  it  is 
also  distinctly  sworn  by  Savage,  and  an  accountant  em- 
ployed by  him  on  the  occasion,  that,  on  the  19th  December ^ 
1 823,  a  regular  account  of  all  transactions  between  him 
and  his  client  (in  which  the  total  amount  of  those  bills  was 
charged  in  one  item)  was  made  out,  and  submitted  to  the 
client,  who,  in  the  presence  of  the  acccnintant,  went  over 
the  same  and  compared  the  vouchers  therewith,  and  by 
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which  a  balance  of  377/.  8s.  Id.  was  found  due  to  Savage;         18d4. 
and  that  the  following  memorandum  was  thereupon  signed      manning 

by  Brown  and  Savage  at  the  foot  of  such  account.     '  18£3,  ^* 

Brown* 
December  19.     This  account  signed,  settled,  and  allowed 

to  be  correct,  and  Mr.  Broum  is  to  give  security  for  the 
same.'  Signed  '  Henry  Brown^  Edward  Savage.*  At 
the  same  time,  two  copies  of  the  account  were  made,  one 
of  which  was  delivered  to  Brown^  and  the  other  retained 
by  Savage.  In  November ^  1824,  Brown  executed  a  war- 
rant of  attorney  to  Savage  for  300/.  and  interest.  In 
March f  1833,  Brown  assigned  all  his  property  to  one 
Jones,  in  trust  for  the  benefit  of  his  creditors ;  and  PuUen 
as  solicitor  for  the  estate,  and  perhaps  for  Brown  also,  is 
now  desirous  of  opening  the  whole  matter,  alleging,  but  as 
a  matter  of  6^/«^only,  that,  if  the  preyious  bills  and  cash 
account  were  investigated,  a  very  considerable  balance 
would  be  found  to  be  due  from  Savage  thereon.  Neither 
fraudj  nor  overcharge,  nor  misconduct,  is  alleged.  On  the 
contrary,  the  only  substantial  ground  relied  upon  by  Brown 
and  PuUen  is,  that,  as  the  warrant  of  attorney  was  given 
for  300/.  only,  instead  of  the  377/.  8s.  Id.  found  due  to 
Savage  by  the  account  settled  in  December,  1823,  such 
300/.  must  be  considered  as  a  payment  on  account  of  the 
whole  employment,  and  not  as  a  settlement  of  part  It 
does  not  appear  either  by  the  warrant  of  attorney,  the  de- 
feasance, or  the  affidavits,  how  the  77/.  8^.  Id.,  the  resi- 
due of  the  original  balance,  was  arranged;  but  Savage 
expressly  swears  that  the  warrant  of  attorney  was  given  for 
securing  the  sum  of  300/.  of  that  balance  with  interest ; 
and  he  makes  no  charge  in  respect  of  such  772.  8«.  Id., 
being  of  opinion,  that  it  might  possibly  have  been  settled 
in  account  with  Brown  in  some  way  during  the  interval 
that  elapsed  between  the  settlement  of  the  account  in 
December,  1823,  and  the  date  of  the  warrant  of  attorney, 
a  period  of  eleven  months.  This  course  cannot  be  com- 
plained of  by  the  other  side,  for  it  is  not  suggested  by 
Brown  that  he  ever  paid  it.     It  has  been  decided  in  seve- 
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fal  cases  in  this  Court  that  a  bill  cannot  be  taxed  after 
settlement  and  payment,  unless  it  can  be  impeached  on  the 
ground  of  gross  fraud,  overcharge,  or  mistake.  And  in  a 
case  in  the  Common  Pleas,  where  a  bond  had  been  given 
for  the  amount  of  a  bill  five  years  before  the  application, 
the  Court  refused  to  refer  the  bill,  saying  an  attorney  at 
that  rate  could  never  be  safe. 

*'  I  humbly  submit,  therefore,  that  as  Mr.  ^S'ava^^'^  bills* 
in  respect  of  which  the  warrant  of  attorney  was  given  nine 
years  ago,  have  not  been  impeached  on  any  of  the  above 
grounds,  he  is  not  now  bound  to  re-deliver  them,  and  con- 
sequently that  the  rule  for  the  attachment  for  their  non- 
delivery should  be  discharged  with  costs. 

"  R.  Goodrich,  Nov.  1884." 

Plait  then  moved  that  the  report  be  confirmed. 
No  one  appeared  to  oppose  that  motion. 

Williams,  J. — ^The  report  must  be  confirmed;  and  the 
rule  for  an  attachment  will,  therefore,  be  discharged  with 
costs. 

Rule  discharged,  with  costs. 


In  an  action  on 
a  bail-bond,  it 
is  unnecessary 
to  make  the  in- 
dorsement of 
debt  and  costs 
claimed  pursu- 
ant to  2  Meg, 
Gen,  H,  2 
WiU,  4,  and 
5  Reg.  Gen,  M, 
3  miL  4. 


Smart,  Assignee  of  the  Sheriff*  of  Middlesex,  v,  Lovick 

and  Others. 

JrLATT  shewed  cause  against  a  rule  tdsi  for  setting 
aside  the  process  in  this  case,  on  the  ground  that  the 
amount  of  debt  and  costs  claimed  by  the  plaintiff*  had  not 
been  indorsed  upon  the  process  pursuant  to  2  Reg.  Gen. 
H.  T.  2  Will.  4  (a),  extended  by  5  Reg.  Oen.  M.  T.  3 
Will.  4  (6)  to  all  writs  issued  under  the  authority  of  the 
Uniformity  of  Process  Act.  It  was  an  action  on  a  bail- 
bond,  and  the  indorsement  in  question  as  to  the  amount 
of  debt  and  costs  claimed   by  the    plaintiff*  had    been 


(a)  Ante,  Vol.  I,  p.  198. 


(6)  ^/i<e,Vol.  1,  p.471. 
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omitted.  But  he  contended  that  the  rule  in  question  1834. 
did  not  apply  to  the  case  of  an  action  on  a  bail-bond.  He 
cited  Rowland  v.  Dakeyne  and  Others  (a)«  where  the  Court 
held,  that,  in  an  action  on  a  bail-bond  or  a  replevin  bond, 
it  is  not  necessary  to  indorse  the  amount  of  debt  and  costs 
pursuant  to  the  rules  referred  to.  That  was  a  case  in  the 
Common  Pleas  before  the  full  Court,  and  it  appeared  by 
the  report  that  a  majority  of  the  Judges  held  the  indorse- 
ment to  have  been  properly  omitted. 

LiTTLEDALE,  J. — It  appears  to  me  that  that  was  a  cor- 
rect decision,  for  I  think  that  the  case  of  an  action  on  a 
bail-bond  does  not  come  at  all  within  the  intention  of  the 
rules  in  question. 

Rule  discharged,  without  costs. 
(o)  Antey  Vol.  2,  p.  832. 


Doe  d.  Grimes  v.  Pattisson. 

Gunning  applied  under  the  13  Geo.  S,  c.  63,  s.  45,  a  rule  for  a 
and  1  Will.  4,  c.22,  s.  1,  for  a  mandamus  to  examine  wit-  ^amine'wk- 
nesses  in  India,  in  a  cause  in  which  a  question  would  arise  "®*f®*  *?  ^ff** 

'  ^  ^  ^  ^      under  the  13 

as  to  the  validity  of  &  will.     The  cause  of  action  arose  in  Geo,  z,  c.  63, 
England.     The  only  doubt  was,  whether  the  rule  should  the  fir&t  in- 
be  absolute  or  nisi  in  the  first  instance.  itance. 

LiTTLBDALE,  J.,  (after  consulting  with  the  clerk  of  the 
rules,  Mr.  Aulesbrook,)  directed  that  the  rule  should  be 
nisi. 

Rule  nisi  granted. 

The  rule  was  afterwards  made  absolute  (a). 

(a)  On  shewing  cause  against  pressed  that  the  Court  had  no  ju- 
this  rule  the   objection  was  not      risdiction  to  direct  such  a  manda- 
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mus,  the  cause  of  action  arinng  in 
this  country.    The  words  of  the 
act  of  the  13  Geo.  3,  c.  63,  s.  45, 
are, ''  when  and  as  often  as  the 
Eeut  India  Company,  or  any  per- 
son or  persons,  shall  commence 
and  prpsecute  any  action  or  suit 
in  law  or  equity,  for  which  cause 
hath  arizen  in  Indioy  agunst  any 
other  person  or  persons  in  any  of 
his   Migesty's  Courts    at    West- 
minster, it  shall  and  may  be  lawful 
for  such  Courts  respectively,  upon 
motion  there  to  be  made,  to  pro- 
vide and  aw|ird  such  writ  or  writs 
in  the  nature  of  a  mandamus  or 
commission,  as  therein  mentioned, 
for  the  examination  of  witnesses." 
It  will  be  seen  from  this,  that  if 
the  cause  of  action  arose  out  of 
India,  the  Court  would  have  no 
power  to  gnmt  A  mandamus.  Then 
the  question  is,  whether  the  1  Will. 
4,  c.  22,  s.  1,  gives  any  further 
power  to  the  Court  in  such  a  case. 
That  section  begins  by  red  ting 
that  certain  powers  **  for  the  ex- 
amination of  witnesses  in  India,  in 
the  cases  therein  meutioned,  are 
given  by  the  13  G.  3,  c.  63;"  and 
then  proceeds  to  enact,  '*  that  all 
and  every  the  powers,  authorities, 
provisions,  and  matters  contained 
in  the  said  recited  act  relating  to 
the  examination  of  witnesses  in 
India,  shall  be  and  the  same  are 
hereby  extended  to  all  colonies, 
islands,  plantations,  and  places 


under  the  dominion  of  his  Migesty 
in  foreign  parts,  and  to  the  judges 
of  the  several  Courts  therein,  and 
to  all  actions  depending  in  any  of 
his  Majesty's  Courts  of  law  at 
Westminster,  in  what  place  or 
country  soever  the  cause  of  action 
may  have  arisen,  and  whether  the 
same  may  have  arisen  within  the 
jurisdiction  of  the  Court,  to  the 
judges  whereof  the  writ  or  com* 
mission  may  be  directed,  or  else- 
where, when  it  shall  appear  that 
the  examination  of  witnesses,  un- 
der a  writ  or  commission  issued 
in  pursuance  of  the  authority 
hereby  given,  will  be  necessary 
or  conducive  to  the  due  adminis- 
tration of  justice  in  the  matter 
wherein  such  writ  shall  be  applied 
for."  It  must  be  clear  from  ex- 
amining these  provisions,  that  no 
additional  power  was  given  to  the 
Courts,  so  far  as  India  was  con- 
cerned, although  the  provisions  of 
the  Indian  act  were  extended  by  it 
to  his  Migesty's  other  foreign  do- 
minions. As  far  as  India  was  con- 
cerned, the  Courts  were  still  bound 
by  the  provisions  contained  in  the 
13  Geo.  3,  c.  63,  s.  45.  As  those 
provisions  gave  no  authority  to 
the  Courts  to  issue  writs  of  mainr 
damns  for  the  examination  of  wit- 
nesses, where  the  cause  of  action 
did  not  arise  in  India,  they  have 
no  power  for  that  purpose  now. 
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Jelks  r.  Fry. 

JjLUMFRE  Y  moved  for  a  rule  to  shew  cause  why  the  «  Yorkshirt "  !• 
summons  in  this  case  should  not  be  set  aside  on  the  ground  uo^f  a  d*efenr 
of  its  describing  the  defendant  as  resident  in  the  county  Want's retidence, 

^  __  •'    although  he  re- 

ot  York,  whereas  he  really  resided  at  Kingsion-upon-HulL  Bides  at  the 
That  he  submitted  was  not  a  correct  description  of  the  de-  »ton-upon^uU, 
fendant*8  residence,  the  town  of  Kingston-upon'Hull  beinc  ^^  ***  ™"/  ^^ 

or-  o   eupposed  to  be 

a  county  of  itself.  resident  in  the 

fonner  county. 
**  Gray**  Inn, 

LiTTLEDALE,  J. — In  commou  parlance  I  think  that  is  fj^SwIlrip^on 
sufficient,  although,  strictly  speaking,  as  Kinffsion-upon-  of  an  attorney's 

^      ^  ^  ,  **  '^  residence  under 

Hull  is  a  county  of  itself,  it  may  be  said  that  a  person  the  provisions  of 

5  Will  4   e  SO 

residing   there  is  not  resident  in  the    county  of  York.  s.  12.     '       ' 
But  you  may  take  a  rule  nisi,  if,  after  the  intimation  I 
haye  given,  you  think  it  right  to  do  so. 

Humfrey  then  objected  to  adefect  in  describing  the  attor- 
ney's residence  in  the  indorsement  on  the  writ  pursuant  to 
the  provisions  contained  in  s.  13  of  the  S  Will.  4,  c.  39;  the 
words  of  that  section  were,  that  the  writ  "  shall  be  indorsed 
with  the  name  and  place  of  abode  of  the  attorney  actually 
suing  out  the  same.''  Here,  however,  the  attorney  was 
described  as  of  **Gray*s  Inn,  London,^*  although  Gray^t 
Inn  is  not  in  London. 

LiTTLEDALE,  J. — I  think  that  is  a  sufficient  description 
of  the  attorney's  place  of  abode. 

Rule  refused  on  the  latter  ground,  and  granted 
on  the  former  (a). 


Archbold  shewed  cause  against  the  rule.     He  produced 
an  affidavit  in  which  it  was  sworn  that  the  defendant  re- 

(a)  See  EngUkeart  v.  Etfre  and  Another,  ante.  Vol.  2,  p.  145. 
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1834.  sided  at  a  house  within  twenty  yards  of  the  boundary  line 
of  the  county  of  York^  in  a  street  which,  though  having 
a  different  name  from  that  in  which  the  defendant  lived, 
was  a  continuation  of  it.  The  description  of  the  defen- 
dant's residence  here  given  was  sufficient  according  to  the 
provisions  of  the  2  IVilL  4,  c.  39,  s.  1 ;  the  words  of  that 
section  being,  '^  in  every  such  writ  and  copy  thereof,  the 
place  and  county  of  the  residence  or  supposed  residence 
of  the  party  defendant,  or  wherein  the  defendant  shall  be 
or  shall  be  supposed  to  be,  shall  be  mentioned/*  It  might 
well  be  **  supposed  "  here  that  the  defendant  resided  in 
the  county  of  York. 

Humfrey,  coniri,  submitted,  that  when  a  defendant 
resided  in  a  street  in  one  county,  he  could  not  be  *'  sup- 
posed "  to  be  resident  in  another. 

LiTTLEDALE,  J. — I  think,  as  the  act  says  *'  supposed  to 
be,"  the  description  is  sufficient.  The  present  rule  must 
be  discharged  with  costs. 

Rule  discharged  with  costs. 


Ex  parte  James  Best. 

If  an  application  JL  HEOBALD  applied  for  a  mandamus  to  be  issued, 
Comt^^Us  of  without  a  rule  ntW,  to  the  lord  of  the  manor  of  Haltan,  in 
a  manor  is         ^j^g  county  of  JForcester.  and  his  steward,  to  allow  James 

made  when  no  •^  ' 

cause  is  pend-  Best  to  inspect  the  Court  rolls,  and  take  copies  thereof,  so 
mm/ in  the  first    far  as  they  related  to  two  copyhold  tenements  called  Tur- 

ner^s  and  Bodenham^s  parcels  of  the  said  manor.  By  a 
recent  rule  of  Court,  1  Reg.  Gen.  H.  2  Will.  4,  s.  102  (a), 
it  is  ordered  that  *'  An  order  upon  the  lord  of  a  manor  to 


instance. 


(fl)  Ante,  Vol.  1,  p.  197. 
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allow  the  usual  limited  inspection  of  the  Court  roUs^  on  1834. 

the  application  of  a  copyhold  tenants  may  be  absolute  in  1^  ' 

the  first  instance,  upon  an  affidavit  that  the  copyhold  Best. 
tenant  has  applied  for  and  been  refused  inspection.*' 

Mandamus  granted. 


On  the  following  day  Theobald  stated,  that,  on  making 
application  for  the  mandamus,  the  officer  had  refused  to 
issue  the  same,  and  would  only  grant  a  rule  nisu 

LiTTLEDALE,  J. — We  Can  say  nothing  about  it  without 
seeing  the  officer. 

Mr.  Robinson  (one  of  the  clerks  of  the  Crown  Office) 
afterwards  stated,  that  he  understood  the  above  rule  ap- 
plied only  to  cases  in  which  an  action  was  pending,  and 
not  to  an  ex  parte  application. 

Theobald  observed,  that  the  rule  contained  no  such 
limitation,  but  was  general. 

LiTTLEDALE,  J. — ^Thc  officer  has  adopted  the  correct 
construction. 

Rule  nisi  accordingly. 


Ex  parte  Town  ley. 

jUuMFRE  Y  moyed  for  a  rule  to  shew  cause  why  an  where  an  at- 
attomey  of  this  Court  should  not  be  struck  off  the  roll  temp^by  ^is-''" 

obeying  a  rule  of 
Court)  the  pro- 
per conne  of  proceeding  against  him  is  by  moving  for  an  attachment,  and  not  by  applying  to 
strike  him  off  the  roll. 

A  party  cannot  tiave  a  rule  absolute,  in  the  first  instance,  for  an  attachment  for  not  paying 
costs,  pursuant  to  a  rule  of  Court,  where  those  costs  form  part  of  a  rule,  for  disobedience  to  which 
a  mle  nisi  only  for  an  attacho^ent  can  be  granted. 
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1834.  for  not  assigning  his  articled  clerk,  pursuant  to  an  order 
Ex  vartB  ^^  ^^'  *f^^^^^  JFiUiafM.  The  applicant  on  the  present 
TowNLBY.  occasion  had  been  articled  to  the  attorney;  and,  in  conse- 
quence of  various  ill  treatment  to  which  he  had  been  sub- 
jectedy  an  application  had  been  made  to  Mr.  Justice  fFil- 
liams  at  chambers,  in  order  that  the  attorney  might  be 
compelled  to  assign  his  clerk.  His  lordship,  after  hearing 
the  case,  made  an  order  that  the  attorney  should  assign 
within  a  certain  period,  and  also  pay  the  costs  of  the  applica- 
tion. That  order  was  afterwards  made  a  rule  of  Court,  but 
the  attorney  had  neither  assigned  nor  paid  the  costs.  The 
present  application  was,  that  the  attorney  for  that  disobe- 
dience should  be  struck  off  the  roll.  The  reason  why  the 
application  was  not  made  for  an  attachment  against  him 
was,  that  such  a  proceeding  would  be  useless,  as  the  attor- 
ney would  set  it  at  defiance,  and  the  applicant  would  still 
continue  to  lose  his  time,  as  he  was,  in  fact,  now  serving 
no  one. 

LiTTLEDALE,  J. — ^Whcrc  an  attorney  has  disobeyed  a 
rule  of  Court,  he  is  in  contempt,  and  the  proper  course 
then  is  to  apply  for  an  attachment  against  him.  If  he 
continue  in  contempt,  the  question  will  then  arise  as  to 
the  propriety  of  his  continuing  any  longer  on  the  roll;  but 
we  cannot  at  once,  merely  for  a  contempt,  compel  him  to 
shew  cause  why  he  should  not  be  struck  off  the  rolL 

Humfrey  then  suggested  that,  as  Mr.  Justice  Williams's 
order  directed  the  payment  of  costs  by  the  attorney,  and 
that  order  had  since  been  made  a  rule  of  Court,  but  which 
had  not  been  obeyed,  he  was  entitled  to  an  attachment  ab- 
solute in  the  first  instance  for  such  non-payment. 

LiTTbEDALE,  J. — ^Assigning  the  clerk  and  paying  the 
costs  are  both  matters  contained  in  the  one  order,  arising 
out  of  one  transaction.  You  cannot  split  the  two  demands. 
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and  obtain  a  rule  nisi  upon  one  and  a  rule  absolute  on  the        1834. 
other.    You  may  have  a  rule  to  shew  cause  why  an  at-       ^     ^ 
tachment  should  not  issue  against  the  attorney  for  not  as-      Towmlbt. 
signing  his  clerk,  and  not  paying  the  costs  of  the  applica- 
tion pursuant  to  Mr.  Justice  WiUiams's  order. 

Rule  nisi  accordingly. 


Ex  parte  Kjvg. 
(Before  the  four  Judges.) 

JjLINDMjiRCHohtsLmed  a  rule  nisif  directed  to  Messrs.  in  an  appUca- 

Elgie  and  to  Messrs.  Higgins,  attornies,  at  Worcester ,  attorney's  bm, 

calling  upon  them  to  shew  cause  why  their  respective  bills  Jj^e^'udldidno- 

of  coats  against  William  King  should  not  be  referred  to  ^^e  of  his  being 
the  Master  for  taxation.  Both  Messrs.  Elgie  and  Messrs.     in  such 'an 

^li^^iwhad  been  employed  as  King's  solicitors;  and  upon  howeTer^u 

some  deeds  being  handed  over  by  Messrs.  Ektie  to  Messrs.  "'"*  ^  ■''®™ 

rw       '  %  that  there  are 

Htggins,  the  latter  had  given  the  former  an  undertaking  taxable  items  in 
to  pay  them  the  amount  of  their  bill  of  costs.    Messrs.  though'the  biu 
Bedford  %  Pidcoch,  whom  King  had  afterwards  employed,  ^^^  •*^*'**- 
had  given  an  undertaking  to  Messrs.  Higgins  to   pay 
them,  as  well  the  amount  of  their  own  bill  of  costs,  as  of  that 
of  Messrs.  Elgie^  which  they  had  made  themselves  liable 
to  pay.    Upon  this  latter  undertaking,  Messrs.  Bedford  ^    - 
Pidcoci  were  compelled  to  pay  the  amounts  of  those  two 
bilk  to  Messrs.  Higgins.    There  were  charges  in  each 
bill  for  preparing  a  warrant  of  attorney  to  confess  judg- 
ment, attending  execution,  &c.,  but  no  other  taxable 
item. 

W.  H.  Watson  shewed  cause  against  the  rule,  and  took 
two  preliminary  objections.  First,  that  it  did  not  appear 
by  the  affidavits  that  Messrs.  Elgie  and  Messrs.  Higgins 
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1834.        were  attomies  of  this  Court;  and  this  Court  could  not 
_  "  know  that  they  were  attomies,  which  was  necessary  in  or- 

KiNo»  der  to  give  the  Court  jurisdiction.  Secondly,  that  the 
affidavits  did  not  state  that  there  was  a  taxable  item  for 
business  done  in  this  Court  in  either  of  the  bills  of  costs; 
and  that  for  any  thing  which  appeared  to  the  Court,  there 
might  be  no  item  for  business  done  in  this  Court,  or  even 
no  taxable  item  at  all. 

Lord  Denman,  C.  J. — As  to  the  first — are  these  gentle- 
men attornies  of  this  Court? 

Hindmarch  said  they  were. 

Lord  Denman,  C  J. — Then  we  think  there  is  nothing 
in  the  first  objection;  we  must  take  notice  that  they  are 
officers  of  the  Court. 

Hindmarchfin  answer  to  the  second  objection,  urged  that 
the  bills  of  costs  were  both  of  them  exhibits,  and  sworn  to 
in  the  affidavits.  In  each  bill  of  coats  was  contained  an 
item  for  preparing  a  warrant  of  attorney,  and  attending 
the;  execution  of  it  The  two  warrants  of  attorney  them- 
selves were  produced,  corresponding  in  date  with  the 
dates  in  the  bills  of  costs,  and  attested  by  the  attornies 
as  witnesses ;  and  it  was  sufficient  that  the  bills  them- 
selves were  produced  and  identified,  as  they  would  shew 
by  inspection  that  they  contained  taxable  items. 

Per  Curiam. — It  must  appear  by  the  affidavits  that  the 
biUs  of  costs  contain  taxable  items ;  the  rule  must,  there- 
fore, be  discharged. 

Rule  discharged. 
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WeNHAM  v.  FoWLE.  ^    y     ^ 

(Before  the  four  Judges,) 

JL  HIS  was  an  application  by  the  defendant  Fowte  (in  The  effect  of  an 
person)  to  stay  a  rule  obtained  by  Wenham  the  plaintiff^   der^aTauinot 
(in  person),  in  Easter  Term  last,  of  which  the  following   be  altered  by  a 

•  '  ^  ^  memorandum 

is  a  copy,  and  that  on  the  argument  either  party  might  be  not  under  seaL 
at  liberty  to  refer  to  a  certain  trust  deed.    *'  fFenham  v.  tains *h^bcnefit 
Fowle*     Upon  reading  the  rule  made  in  this  cause,  on  executedb^hu 
Friday,  the  17th  day  oi  January ^  in  Hilary  Term  last  creditors,  and  in 

,  _  _  _  -    it  is  contained 

past,  and  upon  bearing  the  Master  s  report  thereon,  and  a  consideration, 
upon  hearing  the  plaintiff  and  defendant  respectively  in  ^^  ^  ^^^  ^i,. 
person,  it  is  ordered,  that  the  plaintiff  be  at  liberty  to  is-  closure  of  his 

*^  '  .  .  property,  but  he 

sue  a  further  execution  against  the  goods,  chattels,  and  conceals  a  por- 
effects  of  the  defendant,  (other  than  and  except  the  ne-  cnditors'signing 
cessary  wearing  apparel  and  bedding  of  the  said  defen-  ^^ii^**ce!^^ 
dant),  and  his  or  her  family,  and  the  necessary  tools  and  against  him. 
instruments  of  his  trade  or  calling,  pursuant  to  the  statute 
of  32  Geo.  2,  c.  28,  s-  17.     By  the  Court." 

It  appeared,  that,  previously  to  March,  1826,  Fowle 
and  one  Stringer  were  in  partnership,  and  on  the  dissolu- 
tion thereof,  it  was  agreed,  that  Stringer  should  pay  Fowle 
an  annuity  of  200/.  In  March,  1826,  Fowle,  by  indentures 
of  lease  and  release  and  assignment,  conveyed  and  assign- 
ed all  his  real  and  personal  estate  set  forth  in  a  schedule 
thereto  to  trustees  for  the  benefit  of  his  creditors,  save  and 
except  the  above  annuity,  which  it  was  thereby  agreed 
Fowle  should  retain  for  his  own  use,  but  subject  to  a  pro- 
viso, making  the  deed  void  in  case  Fowle  should  not  have 
thereby  conveyed  all  his  real  estate,  or  in  case  it  should 
thereafter  be  discovered  that  he  had  made  or  contemplat- 
ed a  concealment  of  any  part  of  his  personal  estate,  or 
should  not  have  assigned  or  given  information  of  the  same, 
other  than  his  or  his  wife's  wearing  apparel,  &c.  Wen- 
ham himself  did  not  at  this  time  execute  the  deed  of  trust, 
but  proceeded  to  obtain  judgment  against  Fowle  in  the 
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1834.        present  action  for  a  debt  of  200/.  and  upwards,  and  for 
which  he  afterwards  charged  him  in  execution.     In  Eas- 
ter Term,  1827,  Fowle  was  brought  into  the  Bail  Court 
by  fVenham,  under  the  compulsory  clause  of  the  Lords' 
Act,  in  order  that  he  might  give  an  account  of  his  property; 
and  on  his  being  questioned  by  Wenkam  as  to  the  annuity, 
he  objected  to  account  for  it,  on  the  ground  that  it  had 
been  set  apart  for  his  own  use  by  the  trust  deed.     But  the 
learned  Judge  {Bayley)  thought,  that,  as  Wenham  had 
not  executed  that  deed,  Fowle  was  bound  to  insert  the  an- 
nuity in  his  schedule.    Fowle  subsequently  filed  such 
schedule,  in  which  he  stated  that  he  had  no  real  or  per- 
sonal estate,  the  whole  having  been  conveyed  and  assign- 
ed as  before  mentioned,  save  and  except  the  annuity  in 
question,  which  he  claimed  to  hold  as  having  been  exclu- 
sively reserved  by  the  trust  deed  for  his  own  use,  but 
which  he  thereby  offered  to  give  up  until  WerihanCz  claim 
for  debt  and  costs  should  be  satisfied,  provided  the  Court 
should  be  of  opinion,  that  it  would  legally  pass  to  a  creditor, 
and  so  order  and  direct,  and  Wenham  be  able  to  obtain  pay- 
ment in  law.  Whereupon  Fowle  was  ordered  to  execute  to 
Mr.  Chapman^  in  his  official  character  as  assistant  Master, 
an  assignment  of  all  his  real  and  personal  estate  and  eflfects 
in  trust  for  Wenham  in  the  usual  manner.  Fowle  duly  exe- 
cuted that  assignment,  and  was  thereupon  discharged  out 
of  custody.     In  1828,  a  meeting  of  all  parties  took  place, 
when  Mr.    Chapman,  as   Wenham^s  assignee,  executed 
Fowles  trust  deed,  and  received  a  dividend  under  the 
same.    Fowle,  at  the  same  time,  by  the  direction  of  Mr. 
Chapman,  signed  the  following  memorandum  at  the  foot 
of  the  schedule  and  assignment : — **  1  consent  to  the  as- 
signee within  mentioned  executing  a  certain  deed,  dated 
the  Slst  day  of  March,  1826,  made  between  me  of  the  first 
part,  John  Morris,  Charles  Jennings,  and  William  Jud- 
son,  of  the  second  part,  and  the  several  other  persons  cre- 
ditors of  me,  of  the  third  part,  without  prejudice  to  any. 
proceedings  that  may  hereafter  be  advised  to  be  taken  to 
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compel  recovery  of  the  witbin-mentioned  annuity.     Wil-        1834. 
Uam  Fowled    About  a  year  after  tbe  execution  of  the 
trust  deed  by  Mr.  Chapman^  Wenham  got  intelligence  of 
a  certain  mortgage  transaction ,  in  respect  of  which  Fowle 
was  entitled  to  about  200/.   Also,  of  a  deed  or  agreementi 
dated  in  March,  IS25,  being  one  year  before  the  date  of 
the  trust  deed,  by  which  Fowle  agreed  to  transfer  his  in* 
terest  in  the  mortgaged  premises  to  a  Miss  Elliott,  his  sis* 
ter-in-laW)  for  1251.,  the  particulars  of  which  he  after- 
wards communicated  to  Fowle's  trustees.    The  trustees 
made  inquiries,  and  ultimately  received  and  divided  the 
mortgage  money,  less  Wenham's  share  thereof,  and  which 
they  would  have  paid  over  to  Mr.  Chapman  but  for  a  no- 
tice from  Wenham  to  that  gentleman  requiring  him  not  to 
receive  it.     At  the  time  the  trust  deed  was  executed  by 
Mr.  Chapman^  an  action  was  pending  against  Stringer, 
the  grantor  of  the  annuity,  at  the  suit  of  Fowle,  for  the 
recovery  of  the  arrears  thereof,  a  fact  which  neither  Mr. 
Chapman  nor  Wenham  were  then  aware  of.    That  action 
was  afterwards  compromised  by  Fowle's  receiving  through 
his  attorney  from  Stringer  760/.,  as  after  mentioned. 
Wenham^  having  now  heard  or  observed  that  Fowle  s  pecu- 
niary affairs  were  much  improved,  sued  out  an  execution 
against  him^  whereupon  Fowle  applied  to  a  Judge  at 
chambers  to  have  it  set  aside,  and  satisfaction  entered  on 
the  roll,  on  the  ground  that  Wenham  was  barred  by  Mr. 
Chapman^ 8  execution  of  the  trust  deed  as  his  ( Wenham* s) 
assignee.     That  application  was  opposed  by  Wenham, 
who  contended  that  the  concealment,  in  regard  to  the 
mortgage  transaction  above  mentioned,  rendered  the  trust 
deed  void.     The  matter  was  referred  by  Mr.  Justice  Lit- 
tledale  to  Mr.  Chapman,  who  was  directed  to  report  there- 
on to  the  Court.     Mr.  Chapman  made  his  report  in  Eas- 
ter Term,  1832,  stating  in  substance,  that  the  mortgage 
transaction  was  attended  with  great  suspicion,  but  that  as 
the  trustees  had  subsequently  obtained  the  mortgage  mo- 
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1834.  ney,  he  did  not  feel  himself  at  liberty  to  question  the  vali- 
dity of  the  deed,  and  therefore,  instead  of  saying  the  exe- 
cution should  stand,  he  merely  observed  that,  in  his  opin- 
ion, satisfaction  ought  not  to  be  entered  on  the  roll  of 
WenhanCs  judgment.  Whereupon  the  Court,  in  the  same 
Eitster  Term,  set  aside  the  execution  in  question,  and  or- 
dered *^  that  no  further  execution  should  be  issued  on  the 
judgment  without  leave  of  the  Court,  or  one  of  the  Judges 
thereof.**  In  Michaelmas  Term,  1833,  a  rule  nisi  was  ob- 
tained by  Wenham  for  leave  to  issue  a  fresh  execution  on 
his  judgment;  and,  on  its  coming  on  for  argument  in  Hi- 
lary Term,  1834,  it  was  referred  to  Mr.  Chapman  to  as- 
certain what  had  been  received  by  Fowle  in  respect  of  the 
annuity  since  the  date  of  the  trust  deed,  and  whether  any 
thing  had  been  received  since  the  above  rule  of  Easter 
Term,  18S2,  and  to  report  his  opinion  thereon.  At  the 
same  time  Mr.  ChapmanvidLS  directed  to  assign  to  Wenham 
all  his  interest  under  the  assignment  execated  to  himself 
by  Fowle  as  before  stated,  and  which  he  accordingly  did. 
Mr.  Chapman  reported,  that  760/.  had  been  received  by 
Fowlers  attorney  in  respect  of  the  annuity  as  before  men- 
tioned after  the  date  of  the  trust  deed ;  but  that  nothing 
had  been  received  since  the  rule  of  JEJa^^^rTerm;  and  he 
stated  his  opinion  to  be,  that  the  760/.  was  received  in  full 
of  all  arrears  of  the  annuity,  and  that  when  such  rule  is- 
sued, Wenham  was  not  aware  that  any  proceedings  had 
been  taken  by  Fowle  to  enforce  payment.  The  Court, 
upon  hearing  this  report,  granted  Wenham  the  rule  now 
sought  to  be  stayed  by  Fowle;  and  the  only  material  ques- 
tion for  the  opinion  of  the  Court  was,  whether  such  rule 
could  be  enforced  in  point  of  law.  In  the  deed  in  ques- 
tion, there  was  no  clause  on  which  the  memorandum  could 
be  engrafted,,  neither  was  the  memorandum  referred  to  by 
the  attestation  of  Mr.  Chapman  s  execution  of  that  deed. 

In  support  of  the  rule  Wenftam  contended,  that  the  me- 
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morandum  signed  by  Fowle,  authorizing  Mr.  ChapmatC^s        1S34. 
execution  of  the  trust  deed,  was  matter  of  agreement  with- 
in the  21st  section  of  the  Lords'  act;  and  that  as  it  con- 
tained an  express  stipulation  in  regard  to  the  annuity,  the 
deed  was  completely  controlled  by  it. 

Against  this  rule,  Fowle  contended,  that  the  execution 
of  the  deed  and  receipt  of  the  dividend  thereunder  by 
Mr.  Chapman  amounted  to  a  complete  release  oiVTenhanCs 
debt,  notwithstanding  such  memorandum,  on  the  ground 
that  an  obligation  by  deed  could  not  be  altered  but  by 
deed,  unless  some  authority  for  a  less  formal  mode  of  dis- 
puting it  be  annexed  thereto. 

Per  Curiam. — We  are  of  opinion,  that  the  effect  of 
this  deed  cannot  be  altered  by  the  memorandum,  it  not 
being  under  seal.  But  it  appears,  thBiFawle  did  not  fur- 
nish the  trustees  under  the  deed  with  the  requisite  infor- 
mation as  to  the  mortgage  transaction,  and  other  matters, 
and  therefore  he  is  not  entitled  to  the  benefit  of  it.  The 
rule,  therefore,  for  staying  the  rule  of  Hilary  Term  last, 
giving  fFienham  liberty  to  issue  a  further  execution  against 
the  goods,  chattels,  and  effects  of  Fowle,  must  be  dis- 
charged, but  without  costs. 

Rule  discharged,  without  costs. 


Rex  v.  The  Justices  of  Hampshire. 
This  was  an  application  to  obtain  a  writ  of  certiorari  A  mere  claim  of 

a  riffht  to  take 

to  be  directed  to  certain  justices  of  the  county  of  Hants,  certain  toiu, 
requiring  them  to  return  a  conviction  by  them  of  a  person  J^g^i^fy  ^tJi 
named  Roberts,  for  taking  improperly  certain  tolls  on  a  ^^^  tTSof * 

soffident  to  oiut 
Justiees  of  the  jurisdiction  to  convict  for  taking  them  improperly. 
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1834.        certain  road,  contrary  to  the  provisions  of  a  private  act  of 

"  Parliament.    The  ground  of  the  application  was,  that  the 

9.  tolls  had  been  taken  under  a  claim  of  rights  and  there- 

Hampshire,    fore  that  the  justices  had  no  jurisdiction.     A  rule  ntsi 

was  obtained,  and  afterwards  cause  shewn  against  it. 

Cur.  adv.  vult. 

Taunton,  J. — Mr.  Crowder  obtained  a  rule  nisi  for  a 
writ  of  certiorari,  to  remove  into  this  Court  a  conviction 
by  certain  justices  of  a  person  named  Roberts^  for  taking 
a  greater  toll  than  by  law  he  was  entitled  to  do,  and  it 
was  obtained  on  the  ground  that  the  justices  had  no 
jurisdiction.  I  cannot,  however,  entertain  a  doubt  that 
they  had  jurisdiction  under  the  statute  over  the  subject 
matter.  But  it  was  argued,  that  Roberts  had  acted  under 
a  claim  of  right,  and  that  he  so  contended  before  the 
justices,  and  that  that  ousted  the  justices  of  their  juris- 
diction* But  I  am  of  opinion,  that,  {{Roberts  did  so  act, 
the  jurisdiction  of  the  justices  is  not  thereby  taken  away. 
They  were  to  say,  whether  it  was  a  bond  fide  claim  of 
right  or  a  mere  pretence ;  for  a  mere  claim  of  title  to  take 
a  greater  toll  does  not  oust  the  magistrates  of  their 
jurisdiction.  It  appears  that  Roberts  was  collector  under 
one  Mason,  the  lessee ;  the  statute  gave  certain  specific 
tolls,  and  Roberts  tendered  the  lease  in  evidence.  That 
lease  demised  all  and  every  the  tolls  and  duties  arising 
and  to  be  paid  and  collected  at  the  toUgate  ;  and  it  was 
said  that  the  demise  being  of  all  the  tolls,  the  collector 
was  excused  from  a  penalty  for  taking  the  toll  in  ques- 
tion. But  the  affidavits  do  not  shew  what  was  the  nature 
and  amount  of  the  tolls  taken  by  Roberts.  How,  there- 
fore, is  it  possible  to  say  whether  his  claim  was  bond 
fide,  or  a  mere  illusory  pretence?  [Crowder. — The  affi- 
davit states  and  sets  out  what  tolls  the  act  of  Parliament 
grants,  and  states  that  Roberts  took  those  tolls.]    It  is 
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consistent  with  the  affidavits  that  he  might  have  taken         1834. 
those   tollsy  but  not  in  this  particular   instance.      The         ^^^ 
affidavits  are  not  sufficiently  certain ;  it  does  not  appear  «• , 

that  he  took  the  statutable  toll  in  this  particular  instance.  UAMrtHiRB. 
The  demise  of  *'  all "  tolls  was  only  of  all  species  of 
tolls ;  that  is  the  meaning  of  the  word  all.  It  is  stated 
that  the  statute  gives  the  trustees  or  justices  power  to 
reduce  the  tolls ;  but  whether  they  have  done  so  does 
not  appear  in  the  affidavits.  On  the  whole,  I  am  of 
opinion  that  the  justices  had  jurisdiction  over  the  sub- 
ject matter,  and  that  it  was  not  taken  away  by  a  mere 
claim  of  right  on  the  part  of  the  collector;  for  they  were 
to  judge  whether  it  was  a  bond  fide  claim  or  not.  They 
have  done  so,  and  have  found  that  it  was  not;  and  as  I 
cannot  say  they  have  done  wrong,  the  rule  must  be 

Discharged,  with  costs. 


Rose  v.  Tomblinson, 

xC.  F.  RICHARDS  shewed  cause  against  a  rule  nisi,  UnderaM^iM- 
obtained  by  Mansel  for  setting  aside  the  judgment  signed  li^^eed,  ^at 
in  this  case,  and  the  ca,  sa.  issued  thereon,  and  for  dis-  »<>  judgment  u 

'  '  to  be  signed,  or 

charging  the  defendant  out  of  custody  on  various  grounds,  execution  iuu- 

ed,.  unless  de* 

It  was  an  action  brought  to  recover  a  sum  of  money  due  fault  made  in 
from  the  defendant  to  the  plaintiff.  After  the  action  was  ^^o^gam^ 
commenced  a  cognovit  was  e:iven  by  the  defendant  for  the  7>ti»  «»*»»  ^y 

®  o  J  instalments,  the 

amount  in  these  terms:  ^Mn  the  King's  Bench,  between  plaintiff  may 
Joseph  Rose,  plaintiff,  and  John  Tomblinson,  defendant,  and  issue  ezecu- 
I  confess  this  action,  and  that  the  plaintiff  hath  suffered  Ji^oic'^'sum  if 
damages  to  the   amount  of  50/.,  besides  his  costs   and  default  is  made 

in  one  instal- 

charges  to  be  taxed ;  but  no  judgment  is  to  be  signed,  or  ment 

A  cognovit 
containing  terma 
of  agreement  must  be  stamped ;  but  it  is  sufficient,  to  support  an  execution  under  it,  if  it  if  stamp- 
ed by  the  time  cause  is  shewn  against  a  rule  for  setting  aside  the  ezecotioo,  on  the  ground  of  its 
not  having  been  stamped. 
A  TaiMBce  between  the  sheriff's  warrant  and  a  ro.  so.  lodged  in  hii  office  is  immaterial. 

VOL.  III.  E  D.  P.  C. 
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RosB 

9. 
TOMBLlKtON. 


1834.         execution  issued,  unless  default  shall  be  made  in  payment 
of25L,  togetlier  with  the  aforesaid  costs,  by  instalments  of 
10^.  each  calendar  month,  the  first  thereof  to  be  payable 
on  the  14th  day  of  June  next,  and  a  similar  one  on  the 
14th  day  of  each   succeeding  month  till  the  whole  be 
paid.    Dated  the  14th  day  of  May,  1834.    John  TombUn- 
son.    Witness,  John  Parroit"    Several  of  the  instalments 
due  under  the  cognovit  not  having  been  paid,  the  plaintiff 
signed  judgment  for  the  whole  amount  of  25L  and  the 
costs  which  had  accrued.   This,  he  contended^  the  plaintiff 
had  a  right  to  do,  as  from  the  language  of  the  cognovit 
the  defendant  must  be  taken  to  have  agreed,  that,  in  case 
of  his  making  default  in  payment  of  any  one  instalment, 
the  plaintiff  should  be  at  liberty  to  sign  judgment  for  the 
whole.   The  second  objection  was>  that  the  cognovit,  con- 
taining terms  of  agreement,  ought  to  have  been  stamped. 
Whether  it  ought  to  have  been  stamped  or  not  previous 
to  signing  judgment  could  now  be  of  no  consequence,  be- 
cause the  plaintiff  had  paid  the  penalty,  and  got  it  stamp- 
ed.    The  third  objection  was^  that  the  warrant  issued  by 
the  sheriff  on  the  ca.  sa.  did  not  pursue  the  language  of 
the  writ,  and  therefore  that  the  defendant  was  illegally 
detained:  the  writ  being  on  "  promises,"  and    the  war- 
rant for  *'  damages.*'    This  variance  was  unimportant,  be- 
cause the  warrant  was  not  the  authority  under  which  the 
sheriff  would  justify  in  case  of  an  action  being  brought 
against  him,  but  he  would  justify  under  the  writ  itself.     If 
the  person  mentioned  in  the  ca.  sa.  was  arrested  by  the 
sheriff,  the  writ  would  be  a  sufficient  justification  to  him, 
no  matter  what  might  have  been  the  language  of  the  war- 
rant. 

Mansely  contrd. — With  respect  to  the  first  point:  From 
the  peculiar  language  in  which  this  cognovit  has  been 
framed,  the  plaintiff  can  only  be  entitled  to  issue  execu- 
tion for  each  sum  of  10«.  as  it  becomes  due.     It  may  be 
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iDcon?enient  thattbe  plaintiff  should  be  compelled  to  issue         1B34. 
execution  for  each  sum  as  it  becomes  due,  or  for  the  whole         j^^^^ 
amount  of  the  money  due ;  but  the  instrument  was  pre-  ''• 

pared  by  himself^  and  therefore  he  must  take  the  conse- 
quences resulting  from  endeavouring  to  put  in  force  such 
an  instrument.  The  question  of  inconvenience  could  not 
be  taken  into  consideration  by  the  Court.  The  sum  here 
secured  by  the  cognovit  was  in  the  nature  of  a  penalty^  and 
therefore  the  plaintiff  ought  not  to  enforce  the  payment 
of  the  whole  for  one  default,  unless  there  were  such  clear 
and  distinct  terms  of  ac^reement  as  shew  such  to  have  been 
the  intention  of  the  parties.  Then,  as  to.  the  second  point, 
it  is  clear,  that,  as  the  cognovit  contains  terms  of  agreement, 
it  ought  to  have  been  stamped,  and  stamped  previous  to 
signing  judgment,  and  therefore  producing  it  now  stamped 
cannot  cure  the  defect. 

Bazeti,  amicus  curies ,  mentioned  a  case  of  Griffiths  v. 
Liver  sedge,  before  Mr.  Justice  Patteson,  in  which  he  had 
shewed  cause  against  a  similar  rule  to  the  present;  and 
although  the  cognovit  had  not  originally  been  stamped, 
the  learned  Judge  held  it  sufficient  if  it  was  stamped  at 
the  time  of  shewing  cause. 

Mansel. — Then  with  regard  to  the  variance  between 
the  warrant  and  the  writ.  Although  the  warrant  might 
be  a  protection  to  the  sheriff,  it  could  be  no  protection  to 
the  jailor  or  other  person  detaining  the  defendant,  as  the 
Court  had  given  no  authority  to  detain  him  in  such  a 
case. 

A.  V.  Richards  mentioned  the  case  of  Williams  and 
Others  v.  Lewis  (a),  in  which  it  was  held  that  a  defendant 
is  not  entitled  to  be  discharged  out  of  custody,  on  the 
ground  of  his  having  been  arrested  upon  a  warrant,  in 

id)  IChitt.Rep.  611. 
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1834.         which  the  names  of  the  plaintiff  are  not  conformable  to  the 
„"  writ,  if  the  defendant  be  not  misled  by  the  mistake :  and. 

Rose 

0.  therefore,  where  the  arrest  took  place  on  a  warrant,  which 

'  required  the  defendant  to  answer  A.  B.  and  two  others, 
the  Court  refused  to  discharge  him; — and  the  case  of 
Astley  V.  Qoodjer  (a),  where  it  was  held  that  it  is  not  ne- 
cessary that  the  sheriff's  warrant  issued  upon  a  capias 
should  specify  the  Court  out  of  which  the  process  issues. 

Cur,  adv,  vult. 

LiTTLEDALE,  J. — This  was  a  rule  obtained  by  Mr. 
Mansel  for  setting  aside  the  judgment  signed  in  this  case, 
and  the  ca.  sa.  issued  thereon,  and  for  discharging  the 
defendant  out  of  custody.  Judgment  has  been  entered 
up  on  a  cognovit f  which  was  in  these  terms: — *'  I  confess 
this  action,  and  that  the  plaintiff  hath  sustained  damages  to 
the  amount  of  50/.,  besiides  his  costs  and  charges  to  be 
taxed;  but  no  judgment  is  to  be  signed,  or  execution  issu- 
ed, unless  default  shall  be  made  in  payment  of  251,,  toge- 
ther with  the  aforesaid  costs,  by  instalments  of  lOs,  each 
calendar  month,*'  to  be  payable  on  certain  days.  Several 
objections  were  made  to  the  plaintiff's  right  to  detain  the 
defendant,  but  in  the  end  they  resolved  themselves  into 
three. 

The  first  was,  that  the  judgment  ought  not  to  have  been 
entered  up,  or  the  execution  issued  for  the  whole  amount 
of  the  judgment,  but  only  for  the  instalments  due.  Se- 
condly, that  the  cognovit  containing  terms  of  agreement 
ought  to  have  been  stamped.  Thirdly,  that  the  warrant 
by  the  sheriff  did  not  pursue  the  language  of  the  ca.  «a., 
and  that  the  defendant  was  illegally  detained  in  custody. 

As  to  the  first  of  these  objections,  it  was  contended 
by  the  defendant  that  this  was  in  the  nature  of  a  penalty, 

(a)  Aute,  VoL  2,  p.  619. 
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and  that  the  plaintiff  ought  not  to  enforce  the  payment  of        l^M. 
the  whole  at  one  time,  unless  there  were  clear  distinct  terms 
of  agreement  on  the  part  of  the  defendant  authorizing  the  v. 

plaintiff  to  do  so;  and  to  shew  the  opinion  of  the  pro- 
fession at  large  upon  this  kind  of  contract,  it  is  always 
usual  to  make  an  express  stipulation,  that,  in  default  of 
paying  any  one  instalment,  execution  may  issue  for  the 
whole.  There  is  no  doubt  that  such  a  clear  and  distinct 
stipulation  is  very  usual;  and  there  is  no  doubt,  also,  that, 
if  the  parties  have  not  agreed  that  execution  shall  issue 
for  the  whole,  it  shall  not  do  so.  But  I  think  the  terms  of 
this  cognovit  do  give  such  authority.  Here,  default  has 
been  made  in  payment  of  the  sum  of  25L  by  the  instal- 
ments mentioned  in  the  cognovit.  That  default  has  been 
made  if  one  instalment  has  been  omitted,  for  when  that 
occurs  the  251.  cannot  be  paid  in  the  manner  stipulated. 
And  if  default  has  been  made  in  payment  of  one  instal- 
ment, the  defendant  has  not  relieved  himself  from  the  con- 
dition, on  the  non- performance  of  which  judgment  and 
execution  may  take  place;  and  there  is  nothing  in  the  cog- 
novit from  which  it  can  be  contended,  that  the  parties  meant . 
that  a  new  execution  should  issue  from  time  to  time  for  each 
default.  This  case  very  much  resembles  that  oiLeveridge 
1. Forty  and  Another  (a).  There  the  plaintiffs  had  sold  their 
business  and  stock  in  trade  to  the  defendants,  for  which 
they  gave  a  warrant  of  attorney  in  the  sum  of  ^80«5/.  for  se- 
curing the  payment  of  1402/.  18«.  8d.,  with  interest,  to  be 
paid  by  instalments  of  150/.,  with  interest  from  the  date  of 
the  warrant  of  attorney ;  the  first  instalment  to  be  paid  on 
the  24th  of  June,  1813,  and  the  rest  on  the  S4th  of  Decem- 
ber and  24th  of  June  successively,  till  the  whole  sum  of 
14022. 18«.  8rf.,  with  interest,  should  be  satisfied ;  and  that 
the  plaintiff  should  be  at  liberty  to  enter  up  judgment 
thereon  immediately,  with  this  defeazance — '^  but  no  execu- 

(«)  1  Mau.  &  Sel.  7('6. 
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1834.         tion  to  be  issued  until  default  made  in  payment  of  the  said 
^^'^     '       sum  of  14021.  18*.  8^.,  with  interest  as  aforesaid,  by  in- 
V.  stalmentSj  and  in  the  manner  hereinbefore  mentioned. 

Upon  the  first  instahnent  becoming  due,  payment  of  it 
was  demanded  and  refused,  whereupon  the  plaintiff  en- 
tered up  judgment,  and  took  out  execution  for  the  whole. 
There  Mr.  Justice  Le  Blanc  said,  ^^  the  defeazance  is,  that 
no  ^  execution  is  to  be  issued  until  default  in  payment  of 
the  said  sum  by  the  instalments,  and  in  the  manner  before 
mentioned;'  that  is,  in  the  manner  prescribed  by  the 
warrant  of  attorney.  Then  by  default  in  payment  of  the 
first  instalment  on  the  ^4th  of  June,  the  party  had  failed 
in  payment  in  the  manner  prescribed  by  the  warrant  of 
attorney,  and  so,  according  to  the  words  of  the  defeazance, 
*  in  the  manner  before  mentioned.'  If  the  party  had  meant 
to  provide  against  execution  being  taken  out  for  the  whole, 
before  the  whole  was  due,  he  should  have  done  so  in  ex- 
press terms ;  but  the  only  restraint  on  the  plaintiff  from 
taking  out  execution  is,  '  until  default  made  in  pay- 
ment of  the  said  sum  by  the  instalments,'  and  default  is 
made  by  non-payment  of  the  first  instalment."  That  case 
appears  to  me  to  have  been  properly  decided. 

Next,  as  to  the  question  of  the  stamp.  It  is  said  that 
the  cognovit  ought  to  have  been  stamped  before  the  judg- 
ment was  signed.  The  constant  practice  at  Nisi  Prius  has 
been  to  receive  stamped  instruments  without  inquiring,  or 
requiring  it  to  be  inquired,  when  the  stamp  was  affixed. 
And  I  consider  the  same  rules  apply  to  them  on  being 
exhibited  or  produced  in  Court,  or  before  a  Judge  upon 
affidavit  or  otherwise,  as  at  Nisi  Prius.  Besides  the 
opinion  of  Mr.  Justice  Parke  and  Mr.  Justice  Patieson, 
and  my  own  recollection  and  experience,  I  may  refer  to 
cases  reported  as  having  been  decided  in  full  Court,  that 
of  Rogers  and  Another  v.  James  (a),  and  Pitman  v.  Hum^ 

(«)  7  Taunt.  147. 
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Jrey(a\    In  the  first  of  those  the  Court  held,  that  a  com-         1934. 
mission  of  bankrupt  was  supported  on  a  debt  due  to  the 
petitioning  creditor  in  the  character  of  executor,  although 
he  had  not  obtained  a  probate  on  a  sufficient  stamp  at  the 
time  when  the  commission  issued,  he  having  afterwards 
obtained  a  valid  probate,  for  that  had  relation  back  to  the 
testator's  death.  In  the  latter  case  judgment  and  execution 
on  a  cognovit^  embodying  a  matter  of  agreement  of  SQL 
value,  were  set  aside  with  costs  for  want  of  a  stamp  on 
the  cognovit;  but  it  was  suffered  to  remain  on  the  file, 
having  been  afterwards  stamped  ;  fresh  judgment  and  ex- 
ecution issued  on  it,  and  the  interlocutory  costs  given  to 
the  defendant  on  the  rule  for  setting  aside  the  former 
judgment  and  execution  were  set  off  against  the  final  costs 
in  the  cause.     From  all  this  it  appears,  that  the  time  of 
its  being  stamped  is  not  what  the  Courts  look  to.     I  think, 
therefore,  that  the  judgment  and  the  ca.  sa.  are  regular. 
But  as  the  defendant  prays  by  the  rule  to  be  discharged 
out  of  custody,  the  only  remaining  question  is,  whether,  as 
the  warrant  varies  from  the  ca.  sa.,  he  is  entitled  to  his 
discharge.     The  sheriff,  having  the  ca.  sa.  in  his  hands, 
might  have  arrested  the  defendant  without  any  warrant  at 
all;  and  if  an  action  were  now   brought  against  the  sheriff 
for  the  arrest,  he  might  justify  under  the  ca.  sa.  without 
any  thing  more,  inasmuch  as  he  had  the  authority  of  the 
Court  for  the   arrest   at  the  time  he   effected  it.     But 
the  defendant  may  say,  that  although  the  sheriff  might 
so  justify,  yet  his  officers  and  the  jailor  could  not,  and  that 
therefore  the  defendant  is  in  an  illegul  custody,  and  ought 
to  be  discharged.  But  even  admitting  that  such  a  custody 
was  illegal,  which  I  by  no  means  do,  still  I  think  he  is  not 
entitled  to  be  discharged.     It  is  very  true,  that,  if  a  party 
causes  another  to  be  illegally  imprisoned,  he  shall  not 
afterwards,  by  subsequently  lodging  or  executing  a  legal 

(a)  2  Tyr.  600. 
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1834.         proeess  against  him,  detain  him  in  custody ;  but  that  is  not 
j^^  so  here.     If  the  defendant  be  now  in  the  custody  of  the 

V-  sheriff,  he  becomes  so  under  all  writs  which  are  in  the 

sheriff"s  office,  and  therefore  the  defendant,  by  being  in 
the  custody  of  the  sheriff^  under  this  warrant,  becomes  so 
in  respect  of  all  writs  in  the  office,  and  amongst  them  of 
this  ca,  «a.  It  does  not  fall  within  the  class  of  cases,  where 
the  plaintiff*  avails  himself  of  a  prior  illegal  caption  to 
lodge  or  execute  subsequently  a  valid  process  against  him. 
Here  the  process  is  lodged  before  the  warrant  issues ;  and 
that  process  being  in  his  hands,  I  think  the  defendant  can- 
not, in  this  form  of  proceeding,  claim  to  be  discharged 
out  of  custody ;  and,  therefore,  that  this  rule  must  be  dis- 
charged. But  as  the  plaintiff^  himself  has  partly  occa- 
sioned this  application,  by  not  having  the  cognovit  stamped 
at  the  time  when  the  execution  issued,  and  as  the  warrant 
varied  from  the  ca.  sa^  I  think  these  two  facts  afforded 
some  reasonable  ground  for  the  defendant  asking  to  be  re- 
lieved, and  therefore  the  present  rule  may  be  discharged 
without  costs. 

Rule  discharged,  without  costs*    : 


HiLLEARY  r.  HuNGATE,  Bart. 

Sembk,  that  if  JlLA  TT  shewed  cause  against  a  rule  nifi,  obtained  by 
toenlS^itted"  Mansel  for  setting  aside  the  judgment  on  a  warrant  of  at- 
and  does  not       tomcy,  and  the  testatum  capias  issued  thereon,  for  irregu- 

take  out  hu  cer-   ...  »  o 

tificate  for  a  larity,  and  discharging  the  defendant  out  of  custody.  The 

Dot  be  re°ad-  P^^^  ^^  ^^^  case  were  these: — ^The  plaintiff"s  attorney  had 

to  SSngT**^*  ^°"^^<J  ^  take  out  his  certificate  after  he  had  been  ad« 

out;  but  whe-  mitted.     After  remiuning  more  than  a  year  without  a  cer-* 

ther  he  need  -i?  i  ■    .  11  .*/».• 

or  not,  if  he  has  tiiicate,  he  took  it  out  and  began  to  practise.     After  he 

taken  out  his 
eertiflcate  un- 
der such  circnmitjincat,  the  client's  interest  will  not  be  affected. 


HXLLEART 

V. 
HuNaATB. 
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bad  taken  out  his  certificatei  he  had  signed  the  judgment  1834. 
and  issued  the  execution,  by  virtue  of  which  the  defendant 
was  now  detained.  The  objection  to  the  proceedings  was, 
that  the  attorney  having  been  admitted  and  not  taken  out 
his  certificate  for  more  than  a  year,  he  was  virtually  off  the 
roily  and^  therefore,  that  he  could  not  practise  without  re- 
admission.  The  question,  therefore,  in  this  case  was, 
whether  the  attorney  ought  to  have  been  re-admitted, 
having  allowed  more  than  a  year  to  pass  without  taking 
oat  his  certificate  after  his  admission.  That  a  re-admission 
under  such  circumstances  was  not  necessary  was  shewn  in 
the  case  of  Ex  parte  Jones  (a).  In  that  case,  Mr.  Jus- 
tice Parle  held,  that  where  an  attorney  has  been  admitted, 
but  has  never  taken  out  his  certificate,  he  is  entitled  to 
take  it  out  without  re-admission.  But,  supposing  that  he 
had  no  right  to  practise  in  consequence  of  his  omission  to 
take  out  his  certificate,  the  plaintiff*  ought  not  to  be  dam- 
nified by  that  omission.  He  cited  Reeder  v.  Bloom  (i), 
where  it  was  held  that  the  circumstance  of  the  plaintiff's 
cause  having  been  conducted  by  a  person  who  was  not  an 
attorney,  does  not  deprive  the  plaintiff  of  his  right  to  full 
costs  against  the  defendant  (c).  If  even  the  attorney  were 
liable  to  a  penalty,  that  was  no  reason  why  the  client 
should  be  injured. 

Mansel,  in  support  of  the  rule. — The  question  is,  whe- 
ther the  attorney,  after  being  admitted,  ought  not  within 
a  year  to  have  taken  out  his  certificate ;  and  if  he  ought, 
whether  he  can  take  it  out  after  expiration  of  the  year 
without  re-admission.  After  omitting  for  one  whole  year, 
subsequent  to  his  admission,  to  take  out  his  certificate,  he 
could  not  take  it  out  without  re-admission.     The  fact  of 

(a)  Ante,  Vol.  2,  p.  451.  WiUotif    Id.  p.    545;    Meekin  w. 

(6)  3  Bing.  9.  Whaliey,  ante,   Vol.  2,  p.  823; 

(c)  Sec  further v.  Sexton^  and  Humphrey  t.  Harvey^  Id.  p. 

ante.  Vol.  1,  p.  180 ;  and  Smith  v.  827. 
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1834.         his  being  admitted,  and  not  taking  out  his  certificate 
HiLLBARY      ^^^'^ii^  ^  year»  was,  in  fact,  misconduct  on  the  part  of  the 
V.  attorney.      This   is  shewn  by  looking  to  what  was  the 

foundation  of  the  37  Geo.  3,  c.  90,  namely,  the  previously 
existing  rules  of  Court.  By  HiL  23  Car.  I,  1647  (a),  it 
was  ordered  ''  that  all  attornies  of  this  Court,  not  attend* 
jng  personally  here  in  Court  in  three  weeks  of  Ecuier 
next,  be  put  off  the  rolL*'  Again,  by  Mich.  1664  (i),  it 
was  ordered  **  that  all  officers  and  attornies  of  this  Court 
appear  in  person  in  this  Court  upon  or  before  the  14th 
day  of  Michaelmas  Term,  and  upon  or  before  the  7th 
day  of  every  other  term,  upon  pain  of  10«.  for  the  first  de- 
fault, 20s.  for  the  second  default,  and  putting  out  of  the 
roll  upon  the  third  default;  the  appearance  to  be  entered 
with  the  prothonotary,  and  the  defaulters  to  be  deUvered 
to  the  Court  upon  oath,  if  required,  within  three  days  af- 
ter the  time  appointed  for  appearance.  That  such  attor- 
nies as  have  not  been  attending  their  employment  in  the 
Court  by  the  space  of  one  year  last  past,  unless  hindered 
by  sickness,  be  not  allowed  their  privilege  of  attornies." 
Then  comes  the  37  Geo.  3,  c.  90,  which  enacts  "  that 
every  person  admitted,  sworn,  inroUed,  or  registered  a  so- 
licitor, attorney,  notary,  proctor,  agent,  or  procurator,  in 
any  of  his  Majesty's  Courts  at  Westminster,  or  any  ecclesi- 
astical Court,  or  in  any  of  the  Courts  of  admiralty  or  cinque 
ports,  the  Great  Sessions  in  Wales,  or  any  Courts  in  the 
counties  palatine,  or  in  any  other  Court  in  that  part  of 
Great  Britain  called  England,  holding  pleas,  where  the 
debt  or  damage  shall  amount  to  40^.  or  more,  shall  annually, 
between  the  first  day  of  November,  at  the  end  of  Michael* 
mas  Term  then  next  following,  during  such  time  as  he 
shall  continue  so  to  practise  in  any  of  the  said  Courts,  or 
before  such  persons  shall  commence,  carry  on,  or  defend 
any  action  or  suit,  or  any  proceedings  whatsoever  in  any 

(a)  1  Gudc'B  Crown  Oflf.  Prac.  p.  312.  (6)  lb.  p.  314. 
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of  the  said  Courts,  deliver  in  to  the  commissioners  ap«         1834. 
pointed  to  manage  the  duties  on  stamped  vellumi  parch- 
roenty  and  paper,  or  to  their  officer  or  officers  appointed  «. 

bj  them,  at  the  head  office  of  stamps  in  Middlesex,  a  pa« 
per  or  note^  in  writing,  containing  the  name  and  usual  place 
of  residence  of  such  person;  and  thereupon,  and  upon  pay- 
ment of  the  duties  by  the  said  act  imposed,  according  to 
the  place  of  his  residence  described  in  such  paper  or  note 
in  writing,  every  such  person  shall  be  entitled  to  a  certifi- 
cate duly  stamped,  to  denote  the  payment  of  the  duty  by 
the  said  act  imposed,  according  to  the  place  of  residence 
described  as  aforesaid ;  which  certificate  the  said  commis- 
sioners, or  such  person  or  persons  who  shall  be  appointed 
by  the  said  commissioners,  shall  cause  to  be  immediately 
issued  under  the  hand  and  name  of  the  proper  officer,  in 
such  form  as  the  said  commissioners  shall  devise.*'  By 
8.  30  of  the  same  act,  it  is  further  provided,  "  that  if  any 
person  shall,  in  his  own  name,  or  in  the  name  of  any  other 
person  or  persons,  sue  out  any  writ  or  process,  or  com- 
mence, prosecute,  carry  on,  or  defend  any  action  or  suit, 
or  any  proceedings  in  any  of  the  Courts  aforesaid,  for  or 
in  expectation  of  any  gain,  fee,  or  reward,  or  shall  do  any 
act  in  any  of  the  said  Courts  as  an  attorney,  solicitor,  no- 
tary, proctor,  agent,  or  procurator  of  such  Court,  without 
obtaining  a  certificate  in  the  manner  hereinbefore  direct- 
ed, or  without  entering  the  same  in  one  of  the  Courts 
aforesaid,  wherein  such  person  shall  be  admitted,  inroUed, 
sworn,  or  registered  as  solicitor,  attorney,  notary,  proctor, 
agent,  or  procurator,  or  shall  deliver  unto  any  person  at 
the  said  head  office  any  account  containing  a  place  of  re- 
sidence, as  the  place  of  his  residence,  contrary  to  the  di- 
tections  of  the  said  act  of  the  twenty-fifth  year  of  the 
reign  of  his  present  Majesty  aforesaid,  with  the  intent  to 
evade  the  payment  of  the  higher  duties  of  five  pounds  by 
the  said  act  imposed,  every  such  person  shall,  for  every 
such  offence^  forfeit  and  pay  the  sum  of  50/.,  and  shall  be 
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1834.         and  is  hereby  made  incapable  to  maintain  or  prosecute  any 
action  or  suit  in  any  Court  of  law  or  equity  for  the  reco- 
«•  vering  any  fee,  reward^  or  disbursement,  on  account  of 

prosecuting,  carrymg  on,  or  defending  any  action,  suit,  or 
proceeding,  or  having  prosecuted,  carried  on,  or  defended 
any  action,  suit,  or  proceeding,  or  any  matter  or  thing  re- 
lating thereto,  without  such  certificate  as  aforesaid." 
These  sections  may,  in  fact,  be  considered  as  embodying 
the  former  rules.  When  the  attorney  has  obtained  his  ad- 
mission, it  is  his  duty  to  take  out  his  certificate ;  and  if  he 
neglects  so  to  do  for  a  year,  his  admission  is  null  and  void. 
Sect.  26  only  shews  how  he  is  to  take  out  his  certifi- 
cate, and  ss.  30  and  31  the  penalties  on  not  doing  so.  In 
Ex  parte  Nicholas  (a),  it  was  held,  that  the  admission  of 
an  attorney,  who  has  omitted  to  take  out  his  certificate  for 
one  whole  year  after  his  admission,  is  absolutely  void,  and 
he  must  be  re-admitted  before  he  can  practise.  He  cited 
Pearce  v.  Whale  (&),  Slack  q.  t.  v.  Wilkins  (c),  Latham  v. 
Hide  (d),  and  Grice  v.  Allen  {e).  If  he  were  off  the  roll, 
he  was  not  an  attorney,  and  therefore  all  proceedings  con- 
ducted by  him  must  be  irregular. 

Cur.  adv.  vuli. 

LiTTLEDALE,  J. — This  was  an  application  to  set  aside 
the  judgment  signed  in  this  case  on  a  warrant  of  attorney, 
and  the  testatum  capias  issued  thereon,  and  to  discharge 
the  defendant  out  of  custody,  on  the  ground  that  the  at- 
torney who  conducted  the  proceedings  was  not  an  attor- 
ney of  the  Court  at  the  time,  and  consequently  that  all 
proceedings  were  void  or  irregular.  It  appeared  by  the 
affidavits,  that  the  attorney  had  been  regularly  admitted 
an  attorney,  but  that  he  had  not  for  above  a  year  taken 

(a)  6  Taunt.  408;  2  Marsh.         (c)  3Tyr.  168. 
123,  S.  C.  (d)  Ante,  Vol.  1,  p.  694. 

(6)  7  D.  *  R.  612;  5  B.  &  C.  (e)  Barnes,  p.  414. 
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out  his  certificate  pursuant  to  the  statue  of  the  37  Geo.  89         1834. 
c*  9O9  ss.  30  and  31.   It  was^  therefore,  contended,  that  he 
had  become  completely  off  the  roll,  and,  consequently,  that  «. 

he  could  not  be  restored  to  it  without  the  special  order  of 
the  Court,  but  which  had  not  been  obtained.  The  plain- 
tiff, in  answer,  urged  that  the  attorney  had  not  practised 
within  the  year,  and  that,  therefore,  upon  the  construction 
of  the  before-mentioned  statute,  he  was  not  bound  to  be 
re-admitted  before  he  took  out  his  certificate.  The  plain* 
tiff  relied  on  the  case  o(  Ex  parte  Jones  {a\  where  Mr. 
Justice  James  Parke  (now  Mr.  Baron  Parke)  decided 
that  point,  and  he  was  of  opinion  that  re-admission  under 
such  circumstances  was  unnecessary.  On  the  other  hand, 
the  defendant  cited  Ex  parte  Nicholas^  which  was  a  con- 
trary decision  by  the  full  Court  of  Common  Pleas.  Seve- 
ral other  cases  were  referred  to  as  bearing  on  the  point. 
If  the  question  were  now  to  be  decided  for  the  first  time, 
I  feel  inclined  to  think  that  the  decision  in  Ex  parte 
Jones  is  the  correct  one;  but  I  do  not  feel  that  I,  as  a  sin- 
gle Judge,  can  overrule  the  decision  of  a  full  Court,  more 
particularly  where  doubts  may  reasonably  be  entertained 
on  the  subject,  and^as  I  do  not  think  it  necessary  to  decide 
that  point  in  the  con^^ideration  of  this  rule.  I  therefore 
give  no  opinion  upon  it.  But  the  plaintiff  says,  that,  ad- 
mitting the  defendant  may  be  right  on  the  point  with  re- 
spect to  re-admission,  still  the  plaintiff  is  not  to  be  affected 
by  this  omission  of  the  person  employed  by  him  as  his  at- 
torney ;  and  that,  as  he  was  ostensibly  an  attorney,  and  had 
been  regularly  admitted,  and  as  there  are  no  grounds  for 
saying  that  the  plaintiff  was  aware  of  the  imperfection  in 
his  qualification,  he  ought  not  to  be  prejudiced.  A  great 
number  of  cases  have  been  cited  on  both  sides  applicable 
to  this  point ;  but  it  is  not  a  very  easy  matter  to  collect 
what  is  the  general  principle  established  by  them.     I  find 

(a)  Antc,Vol.  2,  p.251. 
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none,  however,  which  decide  that  the  proceedings  are  ir* 
regular,  because  the  attorney  has  not  been  regularly  ad- 
mitted. It  would  be  of  most  mischievous  consequence  if 
such  proceedings  were  determined  to  be  irregular.  Cli- 
ents are  not  to  be  expected  to  send  up  to  inquire  at  the 
proper  offices^  whether  persons  ostensibly  acting  as  attor- 
nies  have  taken  out  their  certificates  in  proper  time.  If 
that  were  so,  and  the  interests  of  clients  were  to  be  affected 
on  that  account,  such  an  omission  might  deprive  articled 
clerks  of  the  benefit  of  their  articles. 

On  the  whole,  I  think,  therefore,  that  this  rule  should 
be  discharged;  but  as  the  law  does  not  seem  very  clearly 
settled  on  these  points,  I  think  it  should  be  discharged 
without  costs. 

Rule  discharged^  without  costs. 


Sec.  57  of  the 
7  Geo.  4,  c.  57, 
(the  InaoWent 
Act),  which  au- 
thorises execu- 
tion in  certain 
eaaes  against  an 
insolvent  who 
has  obtained  his 
discharge,  does 
not  apply  to  a 
ea.  so. 


RiVETT,  Assignee,  r.  Lark. 

JlL  ATT  shewed  cause  against  a  rule  nm  obtained  by 
Kelly^  for  discharging  a  defendant  out  of  execution  in 
three  actions.  The  defendant  was  an  insolvent  debtor, 
and,  on  being  brought  up  to  be  discharged  under  the  in- 
solvent act,  he  executed  the  warrant  of  attorney  provided 
by  the  7  Geo.  4,  c.  57,  s.  57.  After  the  discharge  of  the 
insolvent,  an  application  was  made  to  the  Insolvent  Debtors' 
Court  for  leave  to  sue  out  execution  against  other  property, 
to  which  it  was  suggested  the  defendant  had  become  en« 
titled.  A  Ji.  fa.  was  accordingly  sued  out,  under  which 
a  sum  less  than  twenty  shillings  was  levied.  A  ca.  sa.  was 
then  sued  out  against  the  person  of  the  insolvent,  and  on 
that  he  was  taken.  The  present  application  was,  there* 
fore,  made  on  the  ground,  that,  although  the  warrant  of 
attorney  authorized  the  entering  up  judgment  and  issuing 
execution,  it  authorized   no  other  execution   than   one 
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against  the  property  of  the  insolvent,  and  consequently         1834. 
not  against  his  person.  He  should  contend,  however,  that, 
according  to  the  true  construction  of  the  act,  the  execu- 
tions here  issued  were  right.     The  words  of  section  57 
were,  **  that  before  any  adjudication  shall  be  made  in  the 
matter  of  the  petition  of  any  such  prisoner,  the  said  Court, 
or  commissioner,  or  justice^  shall  require  such  prisoner  to 
execute  a  warrant  of  attorney,  to  authorize  the  entering 
up  of  a  judgment  against  such  prisoner  in  some  one  of  the 
superior  Courts    at    Westminster^  in   the  name   of   the 
assignee  or  assignees  of  such  prisoner,  or  of  such  provisi- 
onal assignee,  if  no  other  assignee  shall  have  been  ap- 
pointed, and   shall  have   accepted  such    of&ce,  for  the 
amount  of  the  debts  stated  in  the  schedule  of  such  prisoner 
so  sworn  to  as  aforesaid  to  be  due,  or  claimed  to  be  due, 
from  such  prisoner,  or  so  much  thereof  as  shall  appear  at 
the  time  of  executing  such  warrant  of  attorney  to  be  due 
and  unsatisfied ;  and  the  order  of  the  said  Court  for  en- 
tering up  such  judgment  shall  be  a  sufficient  authority  to 
the  proper  officer  for  entering  up  the  same,  and  such 
judgment  shall  have  the  force  of  a  recognizance;  and  if 
at  any  time  it  shall  appear  to  the  satisfaction  of  the  said 
Court  that  such  prisoner  is  of  ability  to  pay  such  debts,  or 
any  part  thereof,  or  that  he  or  she  is  dead,  leaving  assets 
for  that  purpose,  the  said  Court  may  permit  execution  to 
be  taken  out  upon  such  judgment  for  such  sum  of  money 
as,  under  all  the  circiunstances  of  the  case,  the  said  Court 
shall  order,  such  sum  to  be  distributed  rateably  amongst 
the  creditors  of  such  prisoner,  according  to  the  mode  here- 
inbefore directed  in  the  case  of  a  dividend  made  after  ad- 
judication ;  and  such  further  proceedings  shall  and  may 
be  bad  upon  such  judgment  as  may  seem  fit  to  the  discre- 
tion of  the  said  Court  from  time  to  time,  until  the  whole 
of  the  debts,  due  to  the  several  persons  against  whom  such 
discharge  shall  have  been  obtained,  shall  be  fully  paid  and 
satisfied,  together  with  such  costs  as  the  said  Court  shall 
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1834.        think  fit  to  award.*'    Under  this  section,  the  warrant  of 
attorney  is  given ;  but  I  apprehend  we  are  to  look  to  sec- 
tion 60,  in  order  to  see  under  what  circumstances,  and  in 
what  manner,  it  is  to  be  enforced.     By  that  section  it  is 
provided,  "  that  no  person  who  shall  have  become  entitled 
to  the  benefit  of  this  act  by  any  such   adjudication  as 
aforesaid,  shall  at  any  time  thereafter  be  imprisoned  by 
reason  of  the  judgment  as  aforesaid  entered  against  him 
or  her  according  to  this  act,  or  for  or  by  reason  of  any 
debt,  or  sum  of  money,  or  costs,  with  respect  to  which 
such  person  shall  have  become  so  entitled,  or  for  or  by 
reason  of  any  judgment,  decree,  or  order  for  payment  of 
the  same  ;  but  that  upon  every  arrest  or  detainer  in  pri- 
son upon  any  such  judgment  so  entered  up  as  aforesaid, 
or  by  or  by  reason  of  any  such  debt  or  sum  of  money,  or 
costs,  or  judgment,  decree,  or  order  for  payment  of  the 
same,  it  shall  and  may  be  lawful  for  any  judge  of  the  Court 
from  which  any  process  shall  have  issued  in  respect  there* 
of,  and  such  judge  is  hereby  required,  upon  proof  made 
lb  his  satisfaction  that  the  cause  of  such  arrest  or  detainer 
is  such  as  hereinbefore  mentioned,  to  release  such  prisoner 
from  custody.'*    The  latter  end  of  the  section  then  gives 
the  explanation  of  the  nature  of  the  process  contemplated 
as  issuing  against  the  defendant.     The  section  proceeds, 
*'  unless  it  shall  appear  to  such  Judge  upon  inquiry  that 
such   adjudication  as   aforesaid  was    made  without   due 
notice,  where  notice  is  by  this  act  required,  being  given  to 
or  acknowledged  by  the  plaintiff^  or  such  process,  or  being 
by  him  or  her  dispensed  with  by  the  acceptance  of  a  divi- 
dend under  this  act,  or  otherwise;  and  at  the  same  time, 
if  such  Judge  shall  in  his  discretion  think  fit,  it  shall  and 
may  be  lawful  for  him  to  order  such  plaintiff^  or  any^person 
or  persons  suing  out  such  process,  to  pay  such  prisoner  the 
costs  which  he  or  she  shall  have  incurred  on  such  occasion, 
or  so  much  thereof  as  to  such  Judge  shall  seem  just  and 
reasonable,  such  prisoner  causing  a  common  appearance 
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to  be  entered  for  him  or  her  in  such  action  or  suit."  1834. 
Therefore,  the  condition  to  be  performed,  in  order  to  re- 
lieve the  prisoner,  is,  that  he  shall  enter  a  common  appear* 
ance  in  such  action  or  suit;  and  that  gives  a  description  of 
the  process  to  which  the  legislature  referred.  It  is  true, 
that,  in  the  commencement  of  the  section,  the  word  ''judg- 
ment" is  used,  but  an  action  may  be  maintained  on  a  judg- 
ment. It  is  therefore  quite  plain,  that  when  the  condition, 
on  the  performance  of  which  the  defendant's  discharge 
depends^  is  stated  to  be  entering  an  appearance,  the  legis- 
lature referred  to  mesne  process,  and  not  final  process. 

LiTTLEDALE,  J. — Thcu  you  mean  to  contend  that  this 
clause  does  not  apply  to  any  case  in  which  a  ca,  sa.  is 
issued  against  the  person  of  the  defendant?  Did  you  ever 
know  an  instance  of  an  action  brought  against  an  insolvent, 
on  a  judgment  signed  in  pursuance  of  the  warrant  of 
attorney? 

Piatt. — I  apprehend  it  may  be  done,  although  persons 
generally  pursue  a  different  course. 

KeUy,  conirit,  submitted,  that,  if  an  arrest  were  allowed 
under  such  circumstances,  the  decision  of  the  Court  would 
in  fact  go  to  repeal  the  Insolvent  Act  itself. 

Piatt — That  is  not  the  necessary  consequence,  for  the 
warrant  of  attorney  is  under  the  control  of  the  Insolvent 
Court;  and  if  the  defendant  thinks  himself  aggrieved,  he 
may  apply  to  that  Court  for  relief;  but  he  is  mistaken  in 
making  his  application  here. 

Kelly,  conird,  was  stopped  by  the  Court. 

LiTTLEDALE,  J, — ^Wheu  the  word  ''execution"  is  men- 
tioned in  section  57,  the  legislature  must  have  contemplated 
VOL.  III.  F  D.  p.  c. 


Lark. 
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1834.        an  '*  execution/'  which  can  be  of  use  to  the  creditorst  for 
"  the  sum  recovered  is  ''  to  be  distributed  rateably  amongst 

V.  the  creditors  of  such  prisoner ;"  but  non  congiat,  that,  when 

Vica.sa.  is  issued,  any  fruits  will  be  obtained  under  it. 
Besides,  I  do  not  think  that  the  Insolvent  Court  could 
interfere  with  the  process  of  this  Court.  Again,  the  word 
'^  Judge,**  mentioned  in  section  60,  clearly  contemplates  a 
Judge  of  this  Court,  because  the  words  of  the  section  are, 
'^  any  Judge  of  the  Court  from  which  any  process  shall 
have  issued  in  respect  thereof*"  But  I  cannot  imagine 
that  section  57  applies  to  a  ecu  sa.,  and  that  that  species  of 
execution  may  be  issued  under  the  authority  of  the  Insol- 
vent Court.  If  that  Court  had  power  to  order  a  ca*  sa.  to 
be  issued,  that  power  would  be  rendered  nugatory  if  a 
Judge  of  the  superior  Court,  under  section  60,  could  dis- 
charge the  defendant  out  of  custody.  The  present  rule 
must  therefore  be  made  absolute* 

Rule  absolute. 


Parmeter  and  Another  v,  Otway. 
In  an  action  on    tjTUNNING  shewed  cause  against  a  rule  nisi  obtained 

a  promissory  ^  ^  ** 

note,  and  for  by  Z)o«^/f  11^  for  changing  the  venue  horn  London  to  the 

deUvered,the  county  o{  Norfolk.     The  action  was  brought  on  a  promis- 

not*chan*^e  ^^^  T^oie,  and  for  goods  sold  and  delivered.    The  amount 

venue  without  of  the  note  was  20/.,  and  of  the  goods  sold  and  delivered 

ground  of  de-  40/.    The  particulars  of  the  plaintiflTs  demand  stated,  that 

lp"p*ij«t?o1i  an-  *^®  "^*®  ^*^  ^^^  g'^^"  ^^^  *  portion  of  the  4Q/.,  the  ba- 
notbemadebe-  lance  of  account  claimed  by  the  plaintiff.     In  support  of 

fore  issue  ^  t  -       rar 

Joined.  the  rule,  an  affidavit  had  been  made  by  the  defendant, 

which  stated,  first,  in  the  common  form,  that  the  plaintiff*s 
cause  of  action,  if  any,  arose  in  the  county  of  Norfolk,  and 
not  elsewhere;  and,  secondly,  that  the  witnesses  on  both 
sides  were  resident  in  that  county,  and  that  it  would  be 
very  inconvenient  to  bring  them  up  to  town.     In  answer 
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to  this  appUcatton  he  should  contend,  first,  that  the  appK-         1834. 
cation  was  too  early ;  secondlji  that  the  action,  being  on  a      pabm etbr 
promissory  note,  the  plaintiff  was  entitled  to  retain  his  *'- 

venae  where  he  had  originally  laid  it,  although  there  was 
a  demand  in  his  declaration  for  goods  sold  and  delivered; 
and,  thirdly,  that  the  defendant's  affidavit  was  insufficient. 
Upon  the  first  point  he  cited  Cotierill  v.  Dixon  (a),  where 
it  was  held,  that,  if  a  motion  to  change  the  venue  depends 
en  special  grounds,  it  ought  not  to  be  made  till  after  plea 
pleaded:  there,  Mr.  Baron  Bayley  said,  that  **  this 
motion  being  made  on  special  grounds  ought  to  be  made 
after  plea  pleaded,  because  it  cannot  be  previously  known 
what  issue  is  to  be  tried;" — Weatherby  v.  Ooring  (6), 
where  the  Court  held  that  it  would  not  before  issue  joined 
entertain  a  motion  to  change  the  venue  in  an  action  on 
specialty :  there,  the  Court  said,  **  until  issue  has  been  join- 
ed, the  Court  cannot  tell  whether  the  defendant  intends 
to  set  up  any  defence  to  the  action,  and  he  cannot  be  en- 
(ttled*  to  change  the  venue  in  an  action  on  specialty,  unless 
it  appears  clearly  that  he  will  have  some  witnesses  to  ex- 
amine on  the  trial  of  the  cause."  With  respect  to  the 
second  point  he  cited  Shepherd  v.  Green  and  Another  (c), 
where,  in  an  action  brought  on  a  promissory  note,  the  Court 
held  that  the  plaintiff  might  retain  his  venue,  although  he 
sought  to  recover  for  other  causes  of  action  (d).  As  to 
the  third  point,  he  cited  Evans  v.  fPeaver  (e),  where,  in 
an  action  on  a  promissory  note,  the  Court  refused  to  change 
the  venue  from  London  to  the  county  where  it  was  made, 
on  the  defendant's  stating  that  all  his  witnesses  lived  there; 
but  it  required  that  the  affidavit  should  shew  the  number 
of  his  witnesses,  and  that  a  serious  inconvenience  would 
arise  from  bringing  them  up.     Here,  however,  the  affida- 

(a)  3  Tyr.  705-  &  R.  164;  tndArdeuY.  M&mmg^ 

(6)  3  B.  &  C.  552.  Urn,  4  Tyr.  56. 

(e)  5  Taunt.  375.  («)  1  B.  &  P.  20. 

{d)  See  Hart  v.  Taylor,  2  D. 

f3 
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1834.         vit  did  not  shew  that  there  was  any  intention  on  the  part 

parmeter      ^^  ^^^  defendant  to  call  witnesses.    In  Ladbury  ▼.  JRtcA- 

«•  ards  ((i).  which  was  an  action  of  debt  on  bond,  the  Court 

Otwat. 

refused  to  change  the  venue  from  London  to  Worcester,  on 
an  affidavit  stating  that  all  the  plaintiff*s  and  defendant's 
witnesses  resided  at  the  latter  place,  and  required  that  the 
affidavit  should  state  the  nature  of  the  defence  to  the  ac- 
tion. No  such  disclosure,  however,  was  here  made.  No 
statement  either  was  introduced  that  the  defendant  had 
any  merits.  This  was  decided  in  two  cases  to  be  neces- 
sary. The  first  was  an  Anonymous  case  (b),  where  the 
Court  held,  in  an  action  on  a  specialty,  that  the  venue 
could  not  be  changed  on  the  ground  that  the  cause  of  ac- 
tion arose  in  a  diiFerent  county,  and  that  both  parties  and 
all  the  witnesses  resided  there,  unless  an  affidavit  of  merits 
were  made;  and  it  was  also  shewn  to  be  necessary  to  call 
witnesses  resident  in  the  latter  county.  In  Johnson  v. 
Beresford  (c),  the  same  doctrine  was  laid  down.  On  these 
-  grounds,  he  submitted,  that  the  present  rule  ought  to  be 
discharged. 

DowUng,  contrd,  distinguished  all  the  cases  which  had 
been  cited  on  the  other  side,  with  the  exception  of  Shep^ 
herd  v.  Green  and  Another  ^  as  being  actions  on  specialties; 
and  therefore  that  a  more  strict  rule  would  be  adopted  by 
the  Courts  in  the  practice,  on  this  point,  with  respect  to 
them.  This  case  was  also  distinguishable  from  that  of 
Shepherd  v.  Green  and  Another,  because  it  did  not  appear 
from  the  declaration  there,  whether  the  whole  demand  for 
go^^ds  sold  and  delivered  was  or  was  not  independent  of 
ide  promissory  note ;  but  here  the  particulars  of  demand 
shewed  that  the  promissory  note  was  actually  given  for  a 
portion  of  the  demand  for  goods  sold  and  delivered,  and 
therefore  it  was  in  substance  an  action  for  gooils  sold 

(a)  7  J.  B.  Moore,  82.  {h)  2  Tyr.  501. 

(c)4Tyr.  67. 
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and  delivered.  This  case,  therefore,  differed  from  any  1834. 
which  had  been  cited,  as  the  plaintiff,  by  his  own  particu- 
lar, admitted  that  the  promissory  note  had  only  been  used 
by  him  as  a  means  of  harassing  the  defendant,  by  laying 
the  venue  in  a  place  far  distant  from  that  in  which  the 
cause  of  action  really  arose. 

LiTTLBDALE,  J. — In  this  case  it  was  necessary  that  a 
special  application  should  be  made  to  the  Court,  in  order 
to  change  the  venue,  as  it  could  not  be  changed  on  the 
usual  affidavit.     It  must,  therefore,  be  decided  according 
to  those  rules  which  regulate  other  cases,  where  it  is  ne- 
cessary to  come  to  the  Court  with  a  special  application. 
According  to  the  late  cases,  a  great  deal  more  particularity 
than  formerly  appears  to  be  required.     I  do  not  think, 
however,  it  is  very  distinctly  laid  down  that  there  must  be 
an  affidavit  of  merits.   On  the  authority,  however,  of  Lad- 
bury  V.  Richards  (a),  I  think  the  proposed  defence  in- 
tended to  be  set  up  ought  to  be  fully  disclosed.     Unless 
that  is  done,  I  think  sufficient  is  not  shewn  by  the  defen- 
dant to  entitle  him  to  change  the  venue.     I  think  on  that 
ground  alone  the  rule  ought  not  to  be  made  absolute. 
It  seems  to  me  to  have  been  required  by  the  Court  in  some 
of  the  cases  that  the  defendant  should  swear  that  he  means 
to  examine  witnesses.     I  doubt  very  much  whether  that 
is  necessary.     I  think  that  it  is  sufficient  if  the  ground  of 
his  defence  is  fully  disclosed.     As  the  application  is  made 
in  this  case  before  plea,  that  is  an  additional  ground  why 
the  venue  should  be  retained  in  London,  because  special 
pleas  being  now  required  according  to  the  new  rules  of 
pleading  in  such  actions  as  the  present,  it  is  proper  that 
the  Court  should  see  what  the  defence  is,  on  which  the 
defendant  proposes  to  rest,  in  order  that  it  may  judge  how 
far  the  affidavit  is  consistent  with  the  defence  alleged.     I 

(a)  7  J-  B..Moore,  82.    See  also  Fotter  y.  Taylor,  1  T.  R.  78K 
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think,  therefore^  that  where  it  is  intended  to  make  a  special 
application  to  change  the  venue^  it  ought  to  he  made  be- 
fore plea*  The  present  rule  must,  therefore,  be  dis- 
charged. 

Rule  discharged,  with  costs. 


If  an  in&nt  as- 
•ignt,  by  attor- 
ney, for  error 
ecram  nobis, 
that  he  has  im- 
properly ap- 
peared in  the 
action  by  at- 
torney instead 
of  guardian,  it 
is  not  a  mere 
irregularity,  but 
a  ground  of  er- 
ror: still  the 
Court  will,  on 
application,  set 
the  assignment 
aside,  and  allow 
the  plaintiff  in 
arror  to  assign 
by  guardian. 


Beven  r.  Cheshire. 

JLELLY  and  Theobald  shewed  cause  against  a  rule 
nUi  obtained  by  Thesiger,  for  setting  aside  the  assignment 
of  errors  by  the  plaintiff  in  error,  and  signing  judgment  of 
nonpros*  The  defendant  below  was  an  infant,  and  had 
from  inadvertence  appeared  by  attorney.  Judgment  hav« 
ing  been  obtained  against  him,  he  brought  a  writ  of  error 
coram  nobis,  on  the  ground  of  his  improper  appearance. 
After  it  was  brought,  an  application  was  made  to  a  learn- 
ed Judge  for  the  purpose  of  obtaining  leave  to  assign 
errors  by  guardian.  The  learned  Judge,  for  some  un- 
known reason,  would  not  grant  the  appUcation.  At  that 
time,  the  period  for  assigning  errors  was  about  to  expire* 
If  it  had  expired,  the  plaintiff  in  error  must  have  been  non- 
prossed. To  prevent  this  consequence,  and  as  he  had  no 
opportunity  of  applying  to  the  Court  in  order  to  rectify  the 
decision  of  a  single  Judge,  he  assigned  errors  by  attorney. 
The  present  application  was  afterwards  made  to  set^ide 
this  assignment,  and  enable  the  defendant  in  error  to  sign 
judgment  of  nonpros.  It  was  difficult  to  understand  the 
object  of  the  appUcation.  If  the  object  were  merely  to  set 
aside  the  assignment  by  attorney,  in  order  that  the  plains 
tiff  might  assign  by  guardian,  there  could  be  no  objection 
to  the  application.  But  if  it  was  to  prevent  their  being 
assigned,  and  that  a  judgment  of  nonpros  might  be  sign- 
ed, the  application  would  be  resisted  as  perfectly  unpre- 
cedented.    It  would  in  fact  be  to  deprive  a  party  of  his 


Cheshire. 


MICHAELMAS  TERM,  5  WILL.  lY.  71 

right  to  bring  a  writ  of  error,  to  which  by  law  he  was        1834. 
entitled.     If  it  should  be  contended  that  this  was  an  irre-      ^"^"'^^^ 

Beten 

gularity,  then  the  defendant  in  error  was  too  late  in  his  _  v. 
application,  for  the  assignment  alleged  to  be  irregular  was 
on  the  23rd  of  May^  and  the  application  to  set  it  aside  was 
not  until  the  last  day  but  one  of  Trinity  Term,  which  was 
the  1 1th  June.  But  it  was  not  a  mere  irregularity,  but  a 
matter  of  substance,  which  might  be  the  ground  of  a  second 
writ  of  error.  The  proper  course  for  the  plaintiff*  to  have 
pursued  was,  to  have  applied  to  the  Court  to  compel  the 
defendant  to  enter  an  appearance  by  guardian.  The  case 
of  Hindmarsh  v.  Chandler  (a)  was  an  authority  on  this 
point.  It  was  there  held,  that  if  a  defendant,  who  is  a 
minor,  appears  by  attorney,  the  Court  will,  at  the  instance 
of  the  plaintiff,  compel  an  amendment  of  the  appearance 
by  the  substitution  of  a  guardian.  That  shews,  that  the 
proper  course  is,  if  there  is  no  proper  appearance  or  as- 
signment of  errors,  it  may  be  a  ground  for  compelling  the 
party  to  enter  an  appearance,  or  assign  errors,  according 
to  law,  so  as  to  make  the  record  good.  Beisides,  the  ob- 
ject of  this  rule  is,  to  obtain  an  advantage  against  third 
parties :  the  plaintiff  in  error,  being  an  infant,  could  not 
satisfy  the  judgment;  but  bail  have  been  put  in,  and  the 
eflect  of  the  rule  would  be,  to  make  them  pay  ftie  amount 
of  the  judgment  below,  though  bail  is  not  required  in 
error  coram  nobis  (A). 

Thestger,  coniri. — This  is  not  a  mere  irregularity,  but 
a  matter  of  substance,  and  therefore  cannot  be  waived  by 
the  plaintiff  not  coming  in  the  first  instance.  Here,  how- 
ever, great  laches  existed  on  the  part  of  the  plaintiff  in 
error.  By  1 1  Reg.  Gen.  H.  T.  4  WiU.  4  (c),  it  is  requir- 
ed, that,  ^^  within  twenty  days  after  the  allowance  of  the 


(a)  7  Taunt.  488.  (6)  Backs.  Tries/f,  &  East,  415. 

(c)  Ante,  VoL  2,  p.  306. 
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1834.  writ  of  error,  in  cases  of  error  coram  nobis  or  coram  vobis, 

Beven         ^^^  plaintiff  in  error  shall  assign  errors;  and,  on  failure  to 
9'  assign  errors,  the  defendant  in  error,  his  executors   or 

administrators,  shall  be  entitled  to  sign  judgment  of  non- 
pros.*' Here  the  writ  of  error  was  allowed  on  the  8rd  May^ 
and  yet  no  application  was  made  for  leave  to  assign  errors 
by  guardian  until  the  Slst,  only  two  days  before  the  ex- 
piration of  the  twenty  days.  This  must  clearly  be  consi- 
dered as  laches^  he  well  knowing  that  the  application  for 
leave  to  assign  errors  by  guardian  was  necessary. 

LiTTLEDALE,  J. — Suppose  he  had  applied  ten  days  be^ 
fore  the  time  was  out,  and  the  Judge  had  refused,  he 
could  not  have  applied  to  another  Judge,  but  must  have 
come  to  the  full  Court.  But  it  was  vacation  at  that  time, 
and  therefore  he  was  obliged  to  do  something,  or  judg- 
ment of  nonpros  would  have  been  signed  against  him. 

Cur.  adv.  vult. 

LiTTLKDALE,  J. — The  plaintiff  in  error  having  brought 
a  writ  of  error  coram  nobis,  on  the  ground  that  his  ap* 
pearance  was  by  attorney  and  not  by  guardian,  he  ought 
to  have  followed  up  his  proceedings  in  order  to  corre- 
spond with  that  writ,  by  assigning  errors  by  guardian.  He 
was  bound  to  assign  errors  in  twenty  days;  and  it  appears 
that  he  did  not  apply  for  time  to  assign  errors  by  guardian 
till  a  day  or  two  before  that  period  expired,  and  then  he 
did  not  obtain  permission  so  to  do.  But  to  prevent  a  non- 
pros he  assigned  errors  by  attorney.  That  was  not  usual, 
but  he  had  no  alternative,  that  he  might  not  suffer  a  non- 
pros. The  plaintiff  below  now  applies  to  set  that  aside, 
and  to  sign  judgment  of  nonpros,  on  the  ground  that  the 
plaintiff  in  error  ought  to  have  assigned  earlier  and  by 
guardian.  It  is  said  the  plaintiff  below  comes  too  late,  it 
being  an  irregularity ;  but  I  do  not  consider  it  as  properly 
an  irregularity;  it  is  error,  and  would  be  the  subject  of  a 
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second  writ  of  error.     I  think,  therefore,  the  present  rule         1834. 
should  be  made  absolute  as  far  as  setting  aside  the  assign- 
ment of  errors,  but  not  for  a  nonpros :  and  the  plaintiff 
in  error  should  be  at  liberty  to  assign  error  by  guardian. 
I  cannot,  however,  give  costs  on  either  side. 

Rule  accordingly. 


David  Anderson  t>.  Ell. 
r  .  LEE  shewed  cause  against  a  rule  for  an  attachment  for  if  there  is  a  d«- 

^     i»  i»  ani  feet  inintitling 

non-payment  of  a  sum  of  2y/.  affidavits  pro- 

duced on  shew- 
ing cause  against 

J.  Jervis.  in  support  of  the  rule,  took  a  preliminary  ob-  a  rule,  the 

.       -  ,         1         ,     .     .  I.   1        ,    n      ,  .       Court  will  al- 

jection,  that  the  christian  name  of  the  defendant  was  omit-  low  the  rule  to 
ted  in  the  intitling  of  the  affidavits  on  which  it  was  sought  order  That  the" 
to  shew  cause.  ^^^  "*?  ^ 

amended. 

V,  Lee  applied  to  enlarge  the  rule,  until  the  intitling  of 
the  affidavit  could  be  amended. 

LiTTLEDALE,  J. — As  you  shew  cause,  the  rule  may  be 
enlarged  for  that  purpose.  If  the  affidavits  objected  to 
had  been  those  on  which  the  rule  had  been  obtained,  the 
amendment  could  not  have  been  allowed.  You  may  have 
the  rule  enlarged  for  four  days,  as  it  appears  the  parties 
reside  in  Staffordshire  (o). 

Rule  enlarged  accordingly. 
(a)  See  PkiUipSf  Assignee  &c.,  ▼.  Hutchimon  and  Othen,  ante,  p.  20. 


^>..^J'y^^<^^£A'^^-^^  ^' 
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1834. 

GeACH  !?•  COPPIN. 

If  a  defendant     JPlATT  shewed  cause  against  a  rule  niri  obtained  by 

deposits  mo-  t^t    •^    t>  /•  • 

ney  in  the  N.  C  Rotve^  lOT  taking  a  sum  of  money  out  of  Court, 

sherifi;  pursuant  ^^^ich  had  been  deposited  in  the  hands  of  the  sheriff 

^4M!2,^Wch  ^^^^  *®  **  ^^^-  ^»  ^-  ^'  ^^  ''^"  ^f  ^*^*'  *"^  afterwards 
is  paid  into         paid  into  Court  by  him,  on  the  ground  of  the  defendant 

Court,  the  de-      *       •  *»  • 

fendant  will        having  perfected  special  bail.    The  question  is^  whether 

to  kte'ftou?  ^^^  ^^  ^^^  P"^  ^  in  due  t™®'  because,  if  the  bail  has 
unless  he  has      been  duly  perfected,  the  defendant  is  entitled  to  have  his 

put  in  bail  ac-  o  ^  mt 

cording  to  the  money  out  of  Court.  That  will  depend  on  the  construc- 
cagEl^,?itbough  ^^^^  ^^  ^e  put  ^^  the  above-mentioned  statute.     By  s.  2 

u  nVmenUon-  ^^  ^^^  *^  ^^^'  ^»  ^-  *^»  ^^  ^^^  provided,  "  that  all  persons 
ed  in  the  warn-  who  shall  from  and  after  the  first  day  of  June^  in  the  year 
that  writ.  of  our  Lord  one  thousand  eight  hundred  and  three,  be 

If    Vk 

^J'   bail  has**beeT'     «rr«sted  Upon  mesuc  process,  within  those  parts  of  the 
perfected,  but      United  Kingdom  of  Great  Britain  and  Ireland  called 

not  in  due  time,  *^ 

iNefore  the  plain-  England  B,nd  Ireland,  shall  be  allowed,  in  lieu  of  giving 
money  out,  be  ^^'^  ^  ^^^  sheriff,  to  deposit  in  the  hands  of  the  sheriff,  by 
"ertioTw  t^  delivering  to  him  or  to  his  under-sheriff,  or  other  officer 
which  security     to  be  by  him  appointed  for  that  purpose,  the  sum  indorsed 

upon  the  writ  by  virtue  of  the  affidavit  for  holding  to  bail 
in  that  action,  together  with  ten  pounds  in  addition  to 
such  sum,  to  answer  the  costs  which  may  accrue  or  be  in- 
curred in  such  action  up  to  and  at  the  time  of  the  return 
of  the  writ;  and  also  such  further  sum  of  money,  if  any,  as 
shall  have  been  paid  for  the  king's  fine  upon  any  original 
writ;  and  shall  thereupon  be  discharged  from  such  arrest 
as  to  the  action  in  which  he,  she,  or  they  shall  so  deposit 
the  sum  indorsed  on  the  writ;  and  the  sheriff  shall,  in 
every  such  case,  at  or  before  the  return  of  the  said  writ, 
pay  into  the  Court  in  which  such  writ  shall  be  returnable, 
the  sum  of  money  so  deposited  with  him  as  aforesaid ;  and 
thereupon,  in  case  the  defendant  or  defendants  shall  after- 
wards duly  put  in  and  perfect  bail  in  such  action,  accord- 
ing to  the  course  and  practice  of  such  Court,  the  sum  of 
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money  so  deposited  and  paid  into  Court  as  aforesaid,        1834* 
shall,  by  order  of  the  Court,  upon  motion  to  be  made  for 
that  purpose,  be  repaid  to  such  defendant  or  defendants; 
but,  in  case  the  defendant  or  defendants  shall  not  duly  put 
in  and  perfect  bail  in  such  action,  then  and  in  such  case 
the  said  sum  of  money  so  deposited  and  paid  into  Court 
as  aforesaid  shall,  by  order  of  the  Court,  upon  a  like  mo- 
tion to  be  made  for  that  purpose,  be  paid  over  to  the 
plain  tiff  or  plaintiffs  in  such  action,  who  shall  be  thereupon 
authorized  to  enter  a  common  aj^earance,  or  file  a  com- 
mon bail  for  such  defendant  or  defendants,  if  the  said 
plaintiff  or  plaintiffs  shall  so  think  fit;  such  payment  tfy  the 
plaintiff  or  plaintiffs  to  be  made  subject  to  such  deduc- 
tions, if  any,  from  the  sum  of  ten  pounds,  deposited  and 
paid  to  answer  the  costs  as  aforesaid,  as  upon  the  taxa- 
tion of  the  plaintiff's  costs,  as  well  of  the  suit  as  of  his  ap- 
plication to  the  Court  in  that  behalf,  may  be  found  reason- 
able.**    In  the  present  case,  the  defendant  was  arrested  on 
the  S9th  of  August  for  501,  andj  on  being  taken,  he  paid 
that  sum,  together  with  10/.  for  costs,  into  the  hands  of  the 
sheriff  in  lieu  of  bail.    On  the  30th  of  September  following 
bail  was  perfected,  although  the  exigency  of  the  writ  was 
to  put  it  in  within  eight  days.    An  application  was  then 
made  by  the  defendant  to  a  Judge  to  take  the  money  out 
<^  Court ;  but  the  application  was  refused,  on  the  ground 
that  it  could  be  entertained  by  the  full  Court  only.    The 
writ  requiring  bail  to  be  perfected  within  eight  days  after 
the  execution  of  it,  the  time  at  which  it  was  put  in  was  too 
late,  and  therefore  the  defendant  had  not  complied  with 
the  condition  <hi  which  he  was  to  be  entitled  to  take  the 
money  out,  which  was  of  putting  in  bail  according  to  the 
course  and  practice  of  the  Court.  The  present  rule  ought, 
therefore,  to  be  discharged. 

M  C  Rawe,  in  support  of  the  rule. — The  bail  in  this 
case  was  perfected  in  sufficient  time.    The  section  of  the 
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1834.  act  in  question  provides  *'  that  the  defendant  may  have 
the  money  out,  provided  he  perfects  bail  in  the  action  ac-^ 
cording  to  the  course  and  practice  of  the  Court."  The 
question  then  is,  what  is  the  course  and  practice  of  the 
Court?  Previous  to  the  passing  of  the  2  &  S  Witt,  4, 
c.  S9,  s.  1 1  (a),  the  defendant  had  a  right  to  put  in  bail  at 
any  time  before  the  return  day  of  the  writ  during  the  vaca- 
tion, and  the  provisions  of  that  section  do  not  narrow  the 
practice  on  that  point.  The  provisions  therein  contained 
are  enabling,  not  imperative.  They  do  not  require  that 
the  defendant  must  perfect  bail  in  vacation^  but  merely 
give  him  permission  to  put  it  in,  without  requiring  him 
to  justify.  The  question  then  is,  whether  the  defendant 
was  bound  to  justify,  even  if  he  did  put  in  bail. 

LiTTLEDALE,  J. — There  is  no  difference  between  "  put- 
ting in"  and  "justifying"  bail  in  vacation,  so  far  as  the 
provisions  of  that  act  are  concerned.  It  was  so  decided 
in  the  case  of  Rex  v.  The  Sheriff  of  Middlesex  (6). 

N.  C.  Rawe. — The  present  case  is  very  different  from 
that  of  a  sheriff  who  is  in  contempt  by  not  putting  in  bail 
in  due  time.  If  the  plaintiff  had  proposed  to  take  advan- 
tage of  bail  not  having  been  put  in  in  due  time,  he  should 
have  made  his  application  on  the  first  day  of  term  to  take 
the  money  out  of  Court,  and  in  not  having  done  so  he  has 
been  guilty  of  laches,  which  renders  the  present  opposition 
too  late.  This  case,  however,  must  be  viewed  as  different 
from  cases  which  have  occurred  since  the  Uniformity 
of  Process  Act ;  for,  on  examining  the  warnings  attached 
to  the  form  of  eapicis^  it  will  be  found  that  no  mention  is 
made  of  such  a  case  as  the  present.  The  second  warning 
refers  to  the  case  of  a  deposit  under  the  7  &  8  Geo.  4, 
c.  71 ;  but  such  a  one  as  this,  under  the  43  Geo.  S,  c.  4<S, 

{a)  See  3  Oowl.  Stat.  152.  {h)  Ante,  Vol.  2,  p.  286. 


MICHAELMAS  TERM,  5  WILL*  IT*  77 

is  altogether  a  casus  omissus.  This  case,  therefore,  must  1834. 
be  governed  by  the  old  practice,  and  the  defendant  can 
only  be  subject  to  the  consequences  resulting  from  not 
putting  in  bail,  which  would  have  existed  previous  to  the 
passing  of  the  late  act.  By  that  old  practice,  the  defen- 
dant might  at  any  time  before  the  return  day  of  the  writ, 
which  would  not  be  until  the  next  term,  have  justified  bail, 
and  then  immediately  have  applied  to  take  the  money  out 
of  Court.  The  present  case  being  governed  by  that  prac-* 
tise,  and  bail  having  been  put  in  and  justified  before  the 
first  day  of  term,  the  defendant  is  entitled  to  have  the  mo- 
ney out  of  Court. 

LiTTLEDALE,  J. — ^According  to  the  old  practice,  which 
existed  previous  to  the  passing  of  the  Uniformity  of  Pro- 
cess Act,  if  you  omitted  to  put  in  bail  within  four  or  six 
days,  according  to  the  county,  after  the  sherifiP  was  ruled 
to  bring  in  the  body,  you  could  not  have  the  money  out 
of  Court  unless  a  special  application  was  made  for  time  to 
put  in  bail.  If  you  obtained  time,  then  you  might;  but, 
if  you  omitted  for  four  or  six  days,  according  to  the  coun- 
ty, you  were  too  late  in  making  the  application  to  the 
Court.  The  only  question  is,  whether,  if  the  bail  be  put 
in  according  to  the  old  practice,  that  is  sufficient  to  entitle 
the  defendant  to  have  the  money  out  of  Court.  In  the 
case  of  Newman  and  Another,  Assignees,  v.  Hodgson  {a) ^ 
the  marginal  note  is  in  these  terms:  "  Where  money  has 
been  deposited  in  Ueu  of  bail,  and  paid  into  Court  pursu- 
ant to  43  Geo.  S,  c.  46,  and  the  defendant  does  not  per- 
fect bail  in  time,  the  plaintifiTwill  be  allowed,  on  motion,  to 
take  the  money  out  of  Court,  though  the  defendant  has 
rendered  himself  into  custody  since  the  time  for  putting 
in  bail,  if  there  be  no  affidavit  of  merits  on  his  part." 
The  case  must,  therefore,  be  determined  by  the  consider- 

(a)  2  B.  &  Adol.  422. 
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I8d4.  ation  of  whether  the  bail  was  or  was  not  put  in  in  due 
time.  I  do  not  think  the  plaintiff  can  be  considered  as 
baviag  waived  his  right  to  oppose  your  application  to  take 
this  money  out  of  Court,  in  consequence  of  his  not  having 
applied  for  that  purpose  himself.  Besides,  he  may  not 
have  felt  that  his  case  was  so  clear  as  to  entitle  him  to 
come  at  once  to  the  Court.  The  only  point  is,  whether 
or  not  bail  was  put  in  in  due  time.  I  will  look  into  the 
cases  and  speak  to  the  other  Judges. 

Cur.  adv.  vult. 

LiTTLBDALE,  J. — ^This  was  a  rule  obtained  by  the  de- 
fendant, the  object  of  which  was,  that  he  might  be  at  li- 
berty to  take  out  of  Court  a  sum  of  money  paid  in,  toge- 
ther with  1 0/.  for  costs,  under  the  43  Geo.  3,  c.  46,  s.  2. 
That  statute  directs,  that  the  money  may  be  taken  out  of 
Court  by  a  defendant,  if  he  shall  put  in  and  perfect  bail  ac- 
cording to  the  course  and  practice  of  the  Court.  This 
ease  arises  upon  the  43  Geo.  S,  c.  46,  and  not  the  7  &  8 
Geo.  4,  c.  71,  which  latter  statute  applies  only  to  paying  a 
further  sum  of  lO^i,  and  makes  the  money  a  depositin  lieu 
of  bail  to  the  action.  A  case  upon  that  act  might  be  differ- 
ent; for,  as  a  prisoner  may  bail  his  person  out.  of  custody 
at  any  time  before  execution,  the  defendant  may,  perhaps, 
be  allowed  to  bail  his  money  (if  such  an  expression  may 
be  used)  out  of  Court. 

I  shall  first  dispose  of  the  observations  made  on  the  part 
of  the  defendant,  that,  as  the  case  of  paying  money  into  the 
hands  of  the*  sheriff  as  a  deposit)  and  taking  it  out  of 
Court,  is  not  mentioned  in  the  warnings  at  the  foot  of  the 
form  of  capiat  given  by  the  Uniformity  of  Process  Act, 
the  time  of  putting  in  bail,  and  the  consequences  which 
are  to  follow  the  omission  so  to  do,  are  not  to  be  regulated 
by  the  capias^  but  by  the  old  practice  of  the  Court;  and 
that,  according  to  that  old  practice,  bail  has  been  put  in 


CopriN. 
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in  due  time.     But  the  case  does  not  appear  to  me  in  that         1834. 
light.     I  think  the  old  practice  of  putting  in  bail,  according      ''7"'^'     ' 

CfEACn 

to  the  return  of  the  writ  in  term  time,  la  now  entirely  at  v, 

an  end.    This  argument  would  rather  go  to  shew  that  the 
48  Geo.  &j  c  46,  must  be  considered  as  repealed  altogether. 
And  therefore  it  may  further  be  urged,  that  this  act  of 
Parliament  having  now  established  a  new  form  of  process, 
requiring  bail  to  be  put  in  within  eight  days,  and  pointed 
out   the   consequences   of   not  doing  so,   the   power  of 
depositing  money  with  the  sheriff  no  longer  exists;  and  if 
so,  the  money  has  been  deposited  and  paid  into  Court 
without  any  legal  authority,  and  without  conferring  any 
right  on  the  plaintiff  to  have  any  thing  to  do  with  it;  and 
therefore  it  may  be  paid  out  of  C!ourt  to  the  defendant. 
But  I  think  the  power  of  paying  money  into  the  hands 
of  the  sheriff  was  created  as  an  appendage  to  the  old  prac- 
tice, and  still  remains  as  an  appendage  to  the  new  law, 
and  is  to  be  governed  by  the  old  principles  on  the  subject. 
The  Courts,  whenever  this  money  has  been  paid  in,  have 
exercised  a  discretionary  power  over  it  when  the  defen- 
dant has  not  put  in  and  perfected  special  bail  in  due  time. 
They  sometimes  extend  the  time  of  putting  in  bail,  under 
the  circumstances  of  the  case,  whether  upon  an  affidavit  of 
merits,  or  otherwise;  and  if  the  plaintiff  applies  to  obtain 
it  out  of  Court,   they  will  see  whether  there  is  any  reason-i 
able  ground  of  objection  to  the  application  on  the  part  of 
the  defendant;  and  they  have  also  permitted  the  defen- 
dant to  apply  a  portion  of  the  money  in  satisfaction  of  part 
pf  the  plaintiff 's  demand,  assimilating  it  to  paying  money 
into  Court.     But  this  rule  comes  before  the  Court  upon 
the  mere  naked  point,  whether  the  defendant  having  put 
in  bail  after  the  time,  he  is,  as  a  matter  of  right,  entitled  to 
have  this  money  out  of  Court     I  think,  upon  looking  at 
the  facts,  that,  not  having  performed  the  conditions  con- 
tamed  in  the  act  of  Parliament,  he  is  not.     But  as  the 
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1834.         defendant  has  in  fact  put  in  bail,  which  have  also  jus-* 
tified,  the  plaintiff  is  not  entitled  to  have  both  the  money 
V.  and  the  bail,  and,  consequently,  he    must  elect  which 

he  will  take.  I  think,  therefore,  that  this  rule  must  be 
discharged  without  costs,  on  the  plaintiff  consenting  that 
the  recognizance  of  bail  shall  be  vacated. 

Plait,  on  behalf  of  the  plaintiff,  then  consented  that  the 
recognizance  of  bail  should  be  vacated. 

LiTTLEDALE,  J. —  Then  the  rule  must  be  discharged 
without  costs. 

Rule  discharged,  without  costs. 


Bowler  r.  Brown. 
(Be/ore  the  four  Judges.  J 

If  an  attorney  XHIS  was  an  action  by  an  attorney  to  recover  the 
oS hifcl^tifi-*  amount  of  his  bill.  The  defence  at  the  trial  was,  that  the 
cate between  the  business  had  been  done  by  the  plaintiff  during  a  period 

15th  of  NowtU'      '  I         ./*» 

ierand  the  16th  when  he  was  Uncertificated.  The  plaintiff,  it  appeared, 
but  before  the  ^^^  omitted  to  take  out  bis  certificate  between  the  Idth 
expiration  of       November  and  16th  December,  immediately  after  the  ex- 

the  year  he  takes       ^  .  . 

it  out,  be  is  en-  piration  of  his  previous  certificate,  but  had  taken  it  out 

his  costs  for  before  the  1 5th  of  November  in  the  following  year.     The 

duiinRtheun-  b^siuess  was,  howcvcr,  done  between  the  16th  of  D^c^m- 

certiiicatcd  in-  j^  and  the  taking  out  of  the  certificate.     On  the  part  of 

tenraly  if  his 

neglect  has  not    the  defendant  it  was  contended  that  the  certificate,  being 

taken  out  after  business  done,  could  not  relate  back  to 
the  time  when  it  was  done,  so  as  to  put  the  plaintiff  in  the 
same  situation  as  he  would  have  been  if  he  had  taken  out 
his  certificate  regularly.  The  learned  Judge  directed  the 
jury  to  find  a  verdict  for  the  plidntiff,  and  at  the  same 
time  gave  leave  to  the  defendant  to  move  to  set  it  aside 
and  enter  a  nonsuit. 


been  wilful. 
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Carringian  afterwards  obtained  a  rule  nisi  for  entering         1834. 
a  nonsuit. 

Petersdorff  shewed  cause  against  the  rule,  aod  con- 
tended that  the  37  Geo.  3^  c.  90,  had  merely  passed  for 
financial  purposes,  and  not  as  a  protection  to  the  public. 
It  ought,  therefore,  to  be  construed  in  such  a  manner  as 
would  sufficiently  protect  the  revenue  without  interfering 
with  the  rights  of  the  attorney  to  sue.  As  the  37  Geo.  3, 
c.  90,  only  referred  to  annual  certificates,  if  the  certificate 
were  taken  out  at  any  time  within  the  year,  the  party  ob- 
taining it  had  sufficiently  complied  with  the  statute.  From 
the  language  of  that  act,  and  the  subsequent  statutes,  it 
was  quite  clear  that  the  prohibitory  clauses,  interdicting 
the  plaintiff  from  recovering  for  his  costs,  only  applied  to 
instances  in  which  it  could  be  shewn  that  the  plaintiff  had 
wilfully  omitted  to  take  out  his  certificate ;  and,  as  no  evi- 
dence had  been  adduced,  shewing  such  negligence  to  have 
been  wilful,  the  plaintiff  was  entitled  to  recover.  If  a 
contrary  decision  were  pronounced,  this  injustice  would 
ensue,  that  a  party  who  had  omitted  to  take  out  his  certi- 
ficate for  eleven  months,  might  lose  the  profit  of  his  business 
during  that  interval  whatever  might  have  been  its  amount; 
but  if  he  had  abstained  altogether  during  the  year  from 
taking  out  his  certificate,  he  might  be  re-admitted  on 
paying  a  nominal  fine,  and  then  all  his  privileges  would  be 
restored.  He  cited  Skirrow  v.  Tagg{a),  where  it  was 
held  that  an  attorney  does  not  ose  his  privilege  by  neg- 
lecting to  renew  his  eertificate  at  the  expiration  of  his 
former  certificate,  if  he  renew  it  within  the  space  of  one 
year.     The  Court  then  interposed  and  called  upon — 

Carringion,  to  support  his  rule,  contended  that  the 
words  of  the  statute,  34  Geo.S,  c.  1 41-,  s.  13,  were  ex- 

(a)  5M.&Sel.  281. 

VOL,  III.  G  D.  P.  C. 
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press,  that  the  certificate  must  be  taken  out  between  the 
]5th  day  oi  November  and  the  16th  day  oi  December  in 
each  year,  and  that,  if  it  were  not  so  taken  out,  it  would 
be  inoperative  during  a  period  previous  to  the  time  of  its 
being  taken  out. 


Lord  Denman,  C.  J. — Such  a  defence  as  that  now 
sought  to  be  set  up  by  the  defendant  is  certainly  not  to 
be  favoured.  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover,  as  there  was  no  evidence  to  shew  that  the 
plaintiff  had  wilfully  neglected  to  take  out  his  certificate. 
The  language  of  the  statute  is  clear,  that  the  neglect  to 
take  out  his  certificate  must  be  wilful.  In  the  absence  of 
any  proof  of  such  wilfulness,  I  think  the  plaintiff  is  entitled 
to  recover.  The  present  rule  must  therefore  be  discharged. 

Taunton,  J.,  Patteson,  J.,  and  Williams,  J.,  con- 
curred. 

Rule  discharged. 


The  Sheriff  is 
bound  to  pay 
the  necessary 
fee  for  opening 
the  treasury 
during  vacation, 
in  order  to  file 
his  return,  if  an 
order  to  malce 
the  return,  un- 
der sect  15  of 
the  Uniformity 
of  Process  Act, 
has  been  made. 

The  3  &  4 
WUL  4,  c  67, 
8.  2,  as  to  mak- 
ing writs  of  exe- 
cution return- 
able immedi- 
ately, applies  to 


Rex  v.  the  Sheriff  of  Surrey. 

JL  HIS  was  an  application  on  the  part  of  the  Sheriff  of 
Surrey  to  set  aside  an  attachment  for  irregularity.  It  ap- 
peared that  an  action  was  commenced  by  the  prosecutor 
of  the  attachment  in  the  year  1824.  Execution  not  hav- 
ing been  issued  for  more  than  a  year,  it  was  revived  by 
scire  facias.  On  the  judgment  so  revived,  a  Ji.fa.  was 
sued  out,  the  teste  of  which  was  the  14th  June^  1834,  two 
days  after  the  expiration  of  Trinity  Term.  It  was  made 
returnable  immediately.  On  the  16th  June  the  plaintiff 
obtained  a  Judge's  order  to  return  the  writ  within  six 
days.     That  period  had  expired  on  the  22nd  June.     The 

executions  issued  on  judgments  obtained  both  before  and  since  it  passed. 
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Sheriff,  however,  made  no  return  until  the  30th  of  June.         lBd4. 
On  that  day  he  returned,  that  he  had  seized  divers  goods  „ 

of  the  defendant,  and  that  they  remained  in  his  hands  for  v. 

want  of  buyers.  By  the  Sheriff's  affidavit  it  also  appear-  surrry. 
ed  that  a  prior  writ  of  fi.  fa.  had  issued  in  the  vacation, 
under  which  he  had  seized  goods  which  were  afterwards 
sold  in  the  month  of  July,  The  Judge's  order  for  return- 
ing the  writ  was,  pursuant  to  13  Reg.  Gen.  M.  T.  3  Will. 
4  (a}y  made  a  rule  of  Court,  and  an  attachment  obtained. 
It  was  sought  to  set  aside  this  attachment  on  two  grounds, 
the  first  of  which  was,  that,  as  the  Sheriff  could  not  open 
the  treasury  in  vacation  for  the  purpose  of  filing  his  return 
without  paying  an  extra  fee  of  5$.  lOrf.,  and  as  he  was  not 
bound  to  pay  that  fee,  he  was  not  bound  to  file  his  return 
in  vacation.  The  second  ground  was,  that,  as  the  Ji.  fa. 
here  was  founded  on  an  original  judgment  obtained  before 
the  passing  of  the  3  &  4  WiU.  4,  c.  67,  sect.  S,  it  could 
not  be  made  returnable  immediately,  according  to  that 
act,  which  only  contemplated  executions  issuing  on  judg- 
ments obtained  after  it  had  passed.  Having  been  made 
here  returnable  immediately,  it  was  irregular ;  it  should 
have  been,  according  to  the  old  practice,  made  return- 
able in  term. 

On  shewing  cause  against  this  rule,  it  was  contended, 
on  the  part  of  the  prosecutor,  that,  as  the  S  Will.  4,  c.  39, 
sect.  15,  enabled  **  any  Judge  of  either  of  the  said  Courts 
in  vacation  to  make  orders  for  the  return  of  any  such 
writ,"  and  no  provision  or  exception  was  introduced  as  to 
the  treasury  being  open  or  not,  the  Sheriff,  being  bound 
to  return  the  writ,  was  also  bound  to  do  all  acts  necessary 
for  the  purpose  of  returning  it.  With  respect  to  the 
second  point,  it  was  contended  that  it  was  immaterial  whe- 
ther the  fi.  fa.  had  issued  on  a  judgment  originally  ob- 
tuned  before  the  passing  of  the  3  &  4  WiU.  4,  c.  6T,  s.  2, 

(a)  Ante,  Vol.  l,p.  474. 
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1834.         or   one  obtained   since   that    act   came    into    operation. 

^     '  The  language  of  that  section  was  perfectly  general — "  all 

V.  writs  of  execution  may  be  tested  on  the  day  on  which  the 

Surrey.  ^     same  are  issued,  and  be  made  returnable  immediately  after 

the  execution  thereof*'  (a).     These  words  clearly  applied 

to  all  executions  at  whatever  time  the  judgment  might 

have  been  signed. 

Cur,  adv,  vult. 

LiTTLEDALB,  J. — With  regard  to  the  point  raised  as  to 
the  payment  of  the  fee  o(  5s.  lOd.  by  the  Sheriff  for  open- 
ing the  treasury  in  vacation,  I  think  that  the  Sheriff  being 
bound  to  return  the  writ,  if  it  was  necessary  that  the  treasury 
should  be  opened  for  the  purpose  of  making  the  return,  he 
was  bound  to  make  all  payments,  and  do  all  acts  required 
for  that  purpose ;  there  being  no  exception  on  the  point 
contained  in  s.  15  of  the  Uniformity  of  Process  Act  (6). 
The  only  question  then  is,  whether  the  statute  of  3  &  4 
Will.  4,  c.  67,  s.  S,  which  authorizes  the  teste  of  writs  in 
vacation,  applies  to  cases  where  the  proceedings  had  been 
commenced,  and  judgment  obtained,  before  that  statute ; 
and  I  think  the  act  applies  to  all  cases.  The  terms  of  it 
are  very  precise  and  definite;  and  therefore  I  am  of  opin- 
ion, that  it  applies  to  all  cases  where  the  execution  is  sued 
out  after  the  act.  The  judgment  it  appears  was  revived 
in  this  case  by  scire  facias;  but  the  execution  is  still  a 
common  execution,  whether  the  judgment  had  been  re- 
vived by  sci*fa.  or  not.  The  rule,  therefore,  must  be  dis- 
charged ;  but  it  should  be  referred  to  the  Master  to  take 
an  account  of  what  remains  in  the  hands  of  the  Sheriff, 
after  satisfying  the  first  execution,  and  the  money  paid  by 
the  Sheriff,  &c.,  and  with  respect  to  his  claim  to  poundage 
and  expenses. 

Rule  discharged  accordingly. 

(a)  See  Dowl.  Prac.  p.  165.  (6)  See  3  Dowl.  Stat.  154. 


MICHAELMAS   TERM^  5  WILL.  IV.  85 

1834. 
KiDD  r.  Mason.  ^    »    "^ 

JjLEATON  applied  for  a  rule  to  shew  cause  wh  y  the   Previous  to 
record   in   this  case^  which  bad  been  tried   before  the  ^fcaHon'with" 
Under-sheriflf  of  MicWte^^or,  should  not  be  brought  into  »^"pect  to  costs, 

'  ^  ®  under  the  Lon- 

Court,  in  order  to  make  an  application  for  the  purpose  of  ^<^  Court  of 
depriving  the  plaintiff  of  his  costs,  under  the  39  &  40  itis'notneoes- 
Geo.  8,  c.  ]  04,  s.  12,  (the  London  Court  of  Requests  Act),  on  ;^SIr?in*Cou'?t 
the  ground  that  the  plaintiff  had  recovered  less  than  five 
pounds. 

LiTTLEDALE,  J.  (after  consulting  with  the  clerk  of  the 
rules,  Mr.  Anlesbrook). — ^You  need  not  have  the  record 
in  Court  for  the  purpose  of  making  such  an  application. 
The  facts  may  be  brought  before  the  Court  on  affidavit. 
The  application  must  be  grai^ted  before  it  will  be  necessary 
to  have  recourse  to  the  record. 

Rule  refused  (a). 

(a)  See  post,  p.  96, 


Lamyon's  Bail. 

JilANSEL  opposed  bail  who  had  justified  by  affidavit  "He's'Mssuf- 
pursuant  to  3  Reg.  Gen.  T.  T.  1  Will.  4  (a),  on  several  affldali  "of  j*u«- 
grounds.  The  first  objection  was,  that  the  bail  in  his  ^/l^^jj^g'^jj"'^*"^ 
affidavit  stated  that  **  he's  **  possessed,  instead  of  **  he  is  ''  The  name  of 
possessed.  He  cited  OkilTs  bail  (A),  where  the  Court  without  the 
held  that  the  affidavit  of  justification  must  agree  with  the  "i™d  to^bl^n*' 
form  given  in  the  rules,  and  that  it  is  not  sufficient  if  it  is  ^  certain  parish 

.      -  ,    ^  named  in  the 

only  equivalent  to  such  form.  notice  of  bail  is 

sufficient 
It  U  sufficient 

{.)  Ante,  Vol.  1,  p.  103.  (i)  Ante,  Vol.  2,  p.  19.  I"e«  to  pro- 

perty  over  and 
above  "what  will 
pay  his  just  debts  " 
<'  Debts,"  without  describing  them  as' "  book-debts,"  is  sufficient. 
*'  Yeoman"  is  a  good  description  of  a  bail. 
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1834.  LiTTLEDALE,  J. — I  think  that  is  sufficient,  for  "  he*s  " 

i»  only  an  abbreviated  mode  of  spelling  ''  he  is.'* 


Lanyon's 
Bail. 


Mansel  then  objected  that  the  bail  on  the  notice  was 
described  as  of  **  Trevalsa,  in  the  parish  of.*'  It  then  went 
on  to  state  the  name  of  the  parish  and  county,  but  did 
not  mention  any  street  or  place  in  the  parish.  But  by 
2  Reg.  Gen.  T.  T.  1  WiU.  4  (a),  it  was  ordered  "  that 
every  notice  of  bail  shall  in  addition  to  the  description  of 
the  bail  mention  the  street  or  place,  and  number,  if  any, 
where  each  of  the  bail  resides."  Here,  however,  the  rule 
had  not  been  complied  with,  and  if  the  parish  in  question 
were  a  large  one,  like  Mary-le^bone^  or  SU  Pancras,  it 
would  be  quite  impossible  to  find  the  bail. 

LiTTLEDALE,  J. — I  think  that  is  a  sufficient  description 
of  the  bail's  place  of  abode. 

Mansel  then  objected  that  in  the  affidavit  instead  of 
stating  that  the  bail  was  worth  property  to  the  required 
amount,  ^*  over  and  above  his  just  debts,"  he  had  sworn 
himself  to  be  worth  the  required  sum  ''  over  and  above 
what  will  pay  his  just  debts." 

LiTTLEDALE,  J.— That  18  only  amplifying  the  expres- 
sion, conveying  the  meaning  in  a  much  more  correct  form 
than  the  one  employed  in  the  rules  themselves.  I  think 
that  is  sufficient. 

Mansel  then  objected  that  the  bail,  instead  of  swearing 
to  "  good  book-debts  owing  to  him,"  had  omitted  the 
word  "  book."  He  cited  an  Anonymous  case  (6),  where 
it  was  held  that  it  is  not  sufficient  for  the  bail  to  describe 
himself  as  possessed  of  "  money  in  the  funds,'*  without 
stating  in  what  fund  it  is. 

(a)  Ante,  Vol.  1,  p.  103.  (b)  Aute,  Vol.  1,  p.  159. 
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LiTTLBDALE,  J. — ^That  description  of  the  debts  is  quite         1^34. 
enough*  because  they  may  not  be  book  debts.     If  it  were      .  NYON*ft 
necessary  that  they  should  be  book-debtSi  then  a  man  out  BaiL 

of  business  altogether  could  not  become  bail  in  respect  of 
good  debts,  no  matter  to  what  amount  they  might  be. 

Manselt  lastly,  objected  to  the  description  of  the  bail. 
He  called  himself  *'  Yeoman,"  which  he  contended  was 
not  sufficient.  He  cited  the  case  oi  Featnlef/'s  bail  {a) ^ 
where  the  description  *'  manufacturer"  was  held  to  be 
insufficient. 

LiTTLEDALE  J. — ^The  word  **  yeoman  "  is  a  recognised 
class  in  this  country.  But ''  manufacturer  "  is  much  too 
▼ague,  there  being  so  many  classes  of  manufacturers,  and 
of  different  commodities. 

Bail  passed. 

(a)  Ante,  Vol.  1,  p.  40. 


Trinder  v.  Smedlbv. 

JftlLLER  shewed  cause  against  a  rule  obtained  by  Man-  if  a  defendant 
sel  for  setting  aside  an  interlocutory  judgment  signed  in  jj^^'tf^e^fo, 
this  case.     The  facts  were  these: — The  plaintiff  declared  pleading  preri- 

'  ous  to  the  10th 

on  the  22nd  of  July,  and,  it  being  a  town  cause,  his  de-  o(  August,  but 
claration  was  indorsed  to  plead  in  four  days:  on  the  24th,  ^^^^^  on^that 
the  defendant  obtained  an  order  for  a  fortnight's  time  to  day,heitenti- 

°  ^  tied  to  the  re- 

plead.    He  did  not,  however,  plead  within  that  period,  mainderofthe 

and,  on  the  7th  of  August,  an  order  was  made  by  con-  after  the  24th 

sent,  giving   the   defendant   a    month's  further  time   to  ^l^^l^^^^^^ 

plead.     The  plaintiff  signed  judgment  as  for  want  of  a  pleading. 

plea  on  the  1st  of  November.     On  the  7th,  he  served  the 

defendant  with  a  rule  to  compute.     Before  it  could  be 
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1834.         made  absolute,  the  present  rule  nisi  was  obtained  for  the 
purpose  of  setting  that  judgment  aside,  on  the  ground  that 
V.  it  had  been  signed  too  early,  it  being  suggested  that  the 

defendant  had  as  many  days  of  the  month's  time  granted 
to  plead,  after  the  24th  October,  as  remained  unexpired 
on  the  10th  of  August.  That  number  being  twenty-five, 
the  judgment,  it  was  said,  had  been  signed  seventeen 
days  too  soon.  Miller,  however,  contended,  that  the 
plaintiff  was  by  no  means  too  early  in  signing  judgment 
according  to  the  practice  of  the  Court.  The  case  de- 
pended on  the  construction  which  the  Court  thought  it 
right  to  put  upon  12  Reg.  Gen.  M.  T.  3  Will.  4  (a). 
The  words  of  that  rule  were,  ^'  that,  in  case  the  time  for 
pleading  to  any  declaration,  or  for  answering  any  plead- 
ing, shall  not  have  expired  before  the  10th  day  of  August 
in  any  year,  the  party  called  upon  to  plead,  reply,  &c., 
sl||ill  have  the  same  number  of  days  for  that  purpose  atter 
the  24th  of  October,  as  if  the  declaration  or  preceding 
pleading  had  been  delivered  or  filed  on  the  24th  of  Octo- 
ber; but,  in  such  cases  it  shall  not  be  necessary  to  have  a 
second  rule  to  plead,  reply,  &c.**  That  rule  applied  and 
was  clearly  intended  to  apply  to  cases  where  the  time  for 
pleading,  according  to  the  practice  of  the  Court,  had  expir- 
ed, and  not  to  cases  where  time  to  plead  had  been  enlarged 
by  consent.  The  month  given  under  the  Judge's  order, 
to  which  the  plaintiff  consented,  must  be  considered  as 
running  out  during  the  vacation  after  the  10th  o{  August. 
Having  run  out  during  that  period,  the  plaintiff  was  quite 
right  in  signing  judgment  at  the  time  he  did.  He  had,  in 
fact,  by  the  time  he  had  given  the  defendant,  delayed  his 
proceedings  much  longer  than  was  necessary,  according 
to  the  practice  of  the  Court.  The  present  rule  must, 
therefore,  be  discharged. 

(a)  Ante,  Vol.  1,  p.  474. 
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Mansel,  in  support  of  the  rule^  contended,  that  enlarg.         1834. 
ed  time  to  plead  must  be  treated  in  the  same  manner  as       I,    "    " 

■  TaiNDER 

time  originally  allowed^  according  to  the  practice  of  the  v- 

Court.  If  that  were  so,  then  twenty-five  days'  time  for 
pleading  still  remained  for  the  defendant,  when  the  S4th 
of  October  arrived.  That  this  was  a  correct  construction 
of  the  rule  was  shewn  by  the  decision  of  the  Court  in  the 
case  of  Wilson  ▼.  BracUlocke  (a).  The  marginal  note  of 
that  case  was,  ^'  If  the  time  for  pleading  does  not  expire 
until  after  the  10th  of  August^  although  it  may  be  enlarg- 
ed time,  the  defendant  has  still  the  same  time  for  pleading 
as  if  the  declaration  had  been. filed  or  delivered  on  the 
24th  of  October.^  From  this  case  it  was  clear,  that  the 
defendant  was  entitled  to  twenty-five  days'  time  to  plead 
after  the  ^th  of  October.  The  plaintiff  having  signed 
judgmept  before  the  expiration  of  that  time^  it  was  too 
early,  and  therefore  the  judgment  was  irregular,  and  must 
be  set  aside. 

Cur.  adv.  vtUt. 

LiTTLEDALE,  J. — I  havc  consultcd  several  of  the  other 
Judges,  and,  among  the  rest,  Mr.  Baron  Parke  and  Mr. 
Justice  Patteson,  and  we  are  all  of  opinion  that  the  defen- 
dant was  entitled  to  the  twenty-five  days'  time  to  plead 
after  the  S4th  of  October,  that  being  the  number  of  days 
still  remaining  unexpired  on  the  10th  of  August^  out  of 
the  month's  time  granted  on  the  7th  of  that  month.  The 
present  rule  for  setting  aside  the  judgment  must  be  made 
absolute,  but  without  costs. 

Rule  absolute,  without  costs. 
(a)  Ante,  Vol.  2,  p.  416. 
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1834. 

Landens  v.  Sheil. 

The  Court  will  JSuSBY  applied  for  a  rule  to  ihew  cause  why  the  eer- 
^c^rHorarCrni'  tiorori  ID  tbis  0880  should  Dot  be  quashed,  and  a  proce- 
ad^iMlon*or"  ^^^^o  isfiued,  on  the  ground  that  the  former  writ  had  been 
something  ud     issued  by  the  defendant  for  the  purposes  of  delay  and 

tamouDt  to  it,  «•  i  •  i    i 

by  the  party  harassing  the  plaintifr.  1  he  amdaTits  on  which  he  moved 
that  heVa^  done  stated,  that  the  writ  had  only  been  delivered  to  the  Court 
it  for  the  pur-     ^q  ^)^^  j^y  ^q  which  the  trial  was  to  take  plaee»  and  that 

poae  of  delay.  ^  ^  "^  ^ 

great  expense  would  necessarily  be  caused  to  the  parties 
if  the  trial  were  to  take  place  in  a  superior  jurisdiction.  It 
was  also  suggested,  that  there  was  no  difficulty  in  the 
question  to  be  tried,  and,  therefore,  that  there  was  no  rea- 
son in  point  of  law  or  of  convenience  for  preventing  the 
inferior  jurisdiction  from  entertaining  the  question. 

FF.  H.  Watsotif  coniri,  submitted,  that  the  certiorari 
was  a  matter  of  right,  if  the  party  complied  with  the  usual 
conditions  required  by  the  Court.  There  was  no  sugges- 
tion on  the  other  side  that  those  conditions  had  not  been 
complied  with,  or  that  the  proceedings  on  the  part  of  the 
defendant  were  not  perfectly  regular. 

Cur.  adv.  vuU. 

Lfttlbdalb,  J. — This  was  an  application  to  quash  a 
certiorari  and  issue  a  procedendo.  The  certiorari  was 
directed  to  the  mayor,  &c.,  the  Judges  of  the  Borough 
Court  o{ Berwick.  The  ground  of  the  application  was,  that 
the  certiorari  was  issued  for  the  purpose  of  delaying  the 
plaintiif,  and  that  therefore  it  was  an  abuse  of  the  pro- 
cess of  the  Court,  which  the  Court  would  not  allow,  and 
would  act  as  in  cases  of  writs  of  error  brought  for  delay. 
As  applicable  to  this  particular  case,  instances  of  ceriio- 
rari,  may  be  referred,    namely,  Jones  v.  Davis  (a)  and 

(«)  1  B.  &  C.  143. 
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Staeey  v.  Evans  (a);  but  those  cases  arose  upon  writs  1834. 
of  certiorari  granted  to  the  Courts  of  Great  Sessions  in 
Wales;  and  it  had  been  settled  in  Zinck  ▼•  Langton  (6), 
and  Williams  ▼•  Thamtis  and  Another^  in  the  note  to  that 
case,  that  the  Court  would  not  grant  a  certiorari  to  re- 
move a  cause  out  of  the  counties  palatine,  unless  upon 
special  cause,  and  under  peculiar  circumstances ;  and  the 
same  rule  was  held  to  apply  to  the  Courts  of  Great 
Sessions.  These  cases,  therefore,  do  not  govern  this; 
but  must  be  determined  by  the  general  principles  as  to 
proceedings  which  have  the  effect  of  delaying  parties. 
The  certiorari  is  regular  in  point  of  form;  and,  as  to 
the  time  when  it  was  delivered  to  the  Court  below,  I  take 
it  that  every  person  is  entitled  to  a  certiorari  as  he  is  to 
a  writ  of  error;  and  the  Court  will  take  care  that  its 
process  shall  not  be  used  for  improper  purposes.  Some 
years  ago,  writs  of  error  were  more  frequent  than  of  late 
years,  and  there  is  no  doubt  that  many  of  those  sued  out 
were  in  fact  for  the  purpose  of  delay;  but  yet  the  Courts 
would  not  quash  or  set  them  aside,  or  permit  execution  to 
be  sued  out,  unless  there  was  an  admission  of  the  party, 
or  something  tantamount  to  it,  that  they  were  issued 
for  the  purpose  of  delay.  I  think  that  it  is  reasonable 
that  writs  of  certiorari  should  be  governed  by  the  same 
sort  of  general  rules.  In  the  present  case,  the  purposes 
for  which  the  writ  is  sued  out  are  fully  disclosed,  and 
though  it  will  in  a  certain  degree  tend  to  delay  the  plain- 
tiff*, yet,  as  the  object  of  the  writ  is  to  enable  the  defen- 
dant to  effect  a  general  distribution  of  his  effects,  which 
the  plaintiff^  will  not  accede  to,  I  do  not  think  it  can  be 
considered  as  an  abuse  of  the  process  of  the  Court,  and 
therefore  the  rule  must  be  discharged,  but  not  with  costs. 

Rule  discharged,  without  costs. 
(fl)  13  Price,  449.  (6)  Dougl.  749. 
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1834. 
.    "■ — V— ^  Howard  v.  Bradberry. 

ifoneof  thebai]  JlLATT  shewed  cause  against  a  rule  nisi  to  set  aside  the 
to ^me^beiri^  proceedings  instituted  by  the  plaintiff  on  the  bail-bond^ 
given  to  the        ^nd  to  deliver  it  up  to  be  cancelled.     The  ground  of  the 

defendant  to  ^       ^  ■       ^  ^  ^ 

perfect  bail  application  was,  that  time  had  been  given  by  the  plaintiff 
binding  upon  '  '^  ^^^  defendant  to  put  in  bail  above^  without  the  consent 
^'^'  of  the  bail  below.     On  this  ground  it  was  contended,  that 

the  bail  below  were  discharged,  and,  therefore,  that  the 
bail-bond  ought  to  be  delivered  up  to  be  cancelled.  He, 
however,  produced  affidavits  on  the  part  of  the  plaintiff^ 
shewing  that  the  bail  had  consented  to  the  time  being 
given  to  the  defendant. 

Kelly  and  Knowles,  in  support  of  the  rule,  contended 
that  the  affidavit  produced  on  the  part  of  the  plaintiff  did 
not  sufficiently  shew  that  both  the  bail  had  consented  to 
time  being  given  to  the  defendant.  If  that  were  so,  and 
only  one  had  consented  for  the  time  being  given,  it  could 
not  bind  the  other. 

Cfir.  adv.  vulL 

LiTTLKDALK,  J. — This  was  a  rule  to  set  aside  the  pro- 
ceedings on  a  bail-bond,  and  to  deliver  it  up  to  be  can- 
celled. The  ground  of  the  application  was,  that  time,  viz. 
four  successive  months,  had  been  given  by  the  plaintiff  to 
the  defendant  to  put  in  special  bail  without  the  consent  of 
the  bail  below,  and  that  they  were  therefore  discharged. 
The  answer  of  the  plaintiff  is,  that  the  bail  consented  to 
the  time  being  given.  On  looking  through  the  affidavits, 
I  think  it  must  be  taken  that  time  was  given  to  put  in  bail, 
with  the  consent  of  one  of  the  bail ;  for,  though  there  is  no 
distinct  evidence  of  the  first  month  being  given,  nor  of 
the  last  month,  yet  his  consenting  to  the  intermediate 
months  is  sufficient  to  satisfy  me  that  the  whole  time  was 
given  with  his  approbation,  which  amounts  to  an  implied 
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consent.     There  does  not  seem  sufficient  to  affect  the  1834. 

other  bail  with  a  consent;  but  I  think,  in  the  case  of  bail, 

Howard 

as  to  subjects  of  this  kind,  with  respect  to  consent,  one  is  v. 

Bracbbrrt 

to  be  considered  as  bound  by  the  acts  of  another. 

Rule  discharged. 


Metcalf  V,  Parry  (a). 
(Before  the  four  Judges,) 

tA  JERVIS  shewed  cause  against  a  rule  nisi  obtained  by  If  an  under- 

Humfreyy  on  the  part  of  the  plaintiff,  requiring  the  under-  his  notes  uken 

sheriff  of  Warwickshire  to  shew  cause  why  he  should  not  Jfterrhe'colrt** 

pay  the  costs  consequent  on  the  refusal  by  him  to  produce  ^^  required 

their  production, 

to  the  plaintiff  his  notes  taken  on  the  trial  of  an  issue  before  be  may  be  com- 

him  under  the  3  &  4  fVill.  4,  c.  42,  s.  17.   It  appeared  from  Hpenaw  amacd 

the  affidavit  in  support  of  the  action,  that  an  application  to  tbe  parties  by 

*  *                                                                  '  *  ^  their  non-pro- 
had  been  made  to  the  Court  above  for  a  new  trial,  and  duction ;  but  he 

the  Court  intimated  a  wish  to  have  the  notes  before  it,  bieforhis 

in  order  to  determine  on  the  propriety  of  granting  a  new  \^^^^\^^^ 

trial.     An  application  was  accordingly  made  to  the  under-  them,  unless  it 

sheriff,  by  an  agent  of  the  plaintiff,  for  the  notes.     He,  the  latter  acted 

however,  refused  to  produce  them,  without  an  official  ^^  "  ^^' 
order  from  the  Court  requiring  him  to  do  so.  The  Court 
afterwards  made  such  an  order,  and  the  notes  were  ulti- 
mately obtained.  Previous  to  their  being  obtained,  cer- 
tain expenses,  it  was  said,  were  incurred.  The  object  of  the 
present  rule  was  to  compel  the  under-sheriff  to  pay  those  ex- 
penses. He  should,  in  the  first  instance,  object  to  the  appli- 
cation in  point  of  principle.  It  was  in  fact  requiring  a  Judge 
to  produce  his  notes,  and  then,  if  from  some  cause  which 


(a)  See  this  case  also  reported      without  cause  beiog  shewn,  but 
ante,  Vol.  2,  p.  589.  The  rule  was,     was  afterwards  re-opened, 
on  that  occasion,  made  absolute 
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1834.  appeared  sufficient  to  his  mind  he  did  not  produce  them, 
he  was  to  be  called  upon  to  pay  all  the  expenses  conse- 
quent on  his  refusal.  The  Court  surely  would  not  grant 
such  a  motion  against  a  Judge  at  Nisi  Prius;  and,  if  they 
would  not,  how  could  they  against  the  under-sheriff,  who 
was  placed  in  the  same  position  as  such  a  Judge?  But,  if  it 
should  become  necessary  to  go  into  the  merits  of  the  case, 
the  affidavits  on  the  part  of  the  under-sheriff  shewed  that 
he  was  perfectly  blameless.  They  stated  that  a  person,  who 
he  had  reason  to  believe  was  inimical  to  one  of  the  parties, 
had  come  to  him,  stating  that  he  was  the  agent  of  the 
plaintiff,  and  demanded  the  notes  in  question.  Not  con- 
ceiving him  to  be  authorized  to  make  the  demand,  that 
person  was  told  that  the  notes  would  not  be  produced 
without  an  official  intimation  from  the  Court.  When, 
however,  such  an  intimation  was  received  by  him,  he 
sent  them  to  his  agents  in  town,  and  by  them  they  were 
ultimately  produced.  This,  it  was  submitted,  was  a  com- 
plete answer  to  the  application. 

Humfretft  in  support  of  the  rule,  contended  that  the 
sheriff  was  merely  an  officer  of  the  Court  for  certain  pur- 
poses, and  to  perform  certain  acts  under  the  authority  of 
the  Court.  It  had,  therefore,  full  power  to  compel  him 
to  do  all  the  acts  necessary  for  the  purpose  of  carrying  its 
directions  into  effect.  If  the  under-sheriff,  who  was  the 
representative  of  the  sheriff,  misconducted  himself,  the 
Court  had  a  right  to  punish  him  in  such  a  way  as  in  its 
discretion  it  would  punish  any  other  of  its  officers.  The 
Court,  therefore,  had  jurisdiction  over  the  subject  of 
the  present  application.  Next  it  was  evident  that  the 
under-sheriff  must  be  considered  as  connected  with  his 
agents  in  town,  and  they  must  be  regarded  as  acting  under 
his  authority.  Considerable  delay  had  occurred  in  pro- 
ducing the  notes,  even  after  the  time  when  the  under- 
sheriff's  own  affidavit  stated  them  to  have  been  delivered 
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to  the  agents.     For  that  delay,  as  well  as  his  own  in         1834. 
originally  refusing  to  deliver  his  notes  to  the  plaintiff*s 
agent,  he  was  answerable.     That  delay  had  been  produc- 
tive of  expense  to  the  plaintiff,  and  that  expense,  therefore, 
the  under-sheriff  ought  to  pay. 

Lord  Den  MAN,  C.  J. — It  appears  to  me,  from  the  affi- 
davits in  answer  to  the  application,  that  the  under-sheriff 
cannot  be  considered  as  having  misconducted  himself  in 
such  a  way  as  to  authorize  the  Court  in  making  him  pay 
the  costs  or  expenses. 

Taunton,  J. — If  it  could  be  made  appear  that  the  delay 
which  subsequently  took  place  in  the  agent's  office  after 
the  notes  had  been  sent  up  in  consequence  of  an  intimation 
of  the  Court,  was  the  result  of  directions  from  the  under- 
sheriff,  then  I  think  he  ought  to  have  been  compelled  to 
pay  these  expenses. 

Patteson,  J. — It  appears  to  me  that  the  under-sheriff 
can  hardly  be  considered  as  blameable  in  having  withheld 
his  notes  from  the  person  who  first  demanded  them,  if  he 
supposed  that  that  person  was  inimical  to  either  of  the 
parties.  Besides,  it  does  not  appear  that  at  the  time  of  the 
first  application  being  made,  he  was  aware  that  the  Court 
itself  had  required  the  notes  to  be  produced. 

Williams,  J.,  concurred. 

Rule  discharged,  without  costs. 
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1834. 

KiDD  V.  Mason. 

An  action  for  vw  ALSH  shewed  cause  against  a  rule  nisi  obtained  by 
cupa'ti^n  of  "^^  Mansel  for  depriving  the  plaintiff  of  bis  costs,  he  not 
« furnished"  having  recovered  to  the  amount  of  *5/.  on  a  cause  of  action 
in  section  13  of  for  which  the  defendant  might  have  been  sued  in  the  Lon- 
3  ^c.  104  the'^*  ^^^  Court  of  Requests.  The  application  was  founded  on 
{London  Court    the  39  &40  Geo.  3,  c.  lO*,  8.  12.   The  action  was  brought 

of  Requests*  '         ^      '  ,  ,  ® 

Act),  and  there-  for  the  use  and  occupation  of  certain  furnished  apartments, 
broughrm  the  ^"^  ^^^  plaintiff  only  recovered  a  verdict  to  the  amount 
'T"?,^'*"''  of  2/.  10*.     The  action  was,  therefore,  for  rent,  and  such 

without  the  '  '  ' 

plaintiff's  incur-  actions  wcro  Specially  excepted  from  the  jurisdiction  of 
ties  provided  in  the  London  Court  of  Requests  by  section  13  of  the  above 
section  12  (a).     ^^^^  ^j^ j^j^  constituted  the  Court-     The  words  of  that 

section  were,  ''  Provided  always,  that  nothing  herein  con- 
tained shall  extend,  or  be  construed  to  extend,  to  prevent 
or  restrain  any  person  or  persons  from  making  distress  or 
bringing  any  action  or  actions  whatsoever  for  rent,  and 
thereby  recovering  such  rent  with  costs,  although  the  same 
rent  should  not  exceed  the  sum  of  5/.**  That  such  an  ac- 
tion was  not  within  the  compulsory  jurisdiction  of  the 
Court  had  been  held  in  Holden  v.  Newman  (6).  There, 
after  an  action  had  been  brought  in  the  King's  Bench  for 
board  and  lodging  of  the  defendant's  wife  in  Middlesex^ 
which  was  referred  to  an  arbitrator,who  awarded  less  than 
5/.,  which  was  for  the  rent  of  the  lodging,  the  Court  held 
that  this  came  within  section  13  of  this  act.  Again,  in 
Drew  V.  Fletcher  (c),  where  an  action  for  money  had  and 
received  was  brought  against  the  receiver  of  an  estate  to 
recover  money  received  by  him  for  rent,  in  order  to  try  the 
title  of  the  estate,  the  Court  held  it  to  be  an  action  for  rent 
within  the  meaning  of  the  39&40  Geo.  3,  c.  104,  s.  13. 
There,  the  Court  said,  "  this  is  in  substance  an  action  for 

(a)  See  ante,  p.  85.  {h)  13  East,  161. 

(c)  1B.&C.2S3. 
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rent.  The  plaintiff  could  not  have  recovered  without  1834. 
proving  his  title  to  the  rent  of  the  premises  in  respect  of 
which  the  defendant  received  the  money.  It  is,  therefore, 
within  the  meaning  of  the  13th  section.*'  There,  the  prin- 
ciple of  the  former  case  was  carried  much  further  than 
was  necessary,  in  order  to  shew  that  the  present  applica- 
tion conld  not  be  granted. 

Manself  contrh,  distinguished  the  present  case  from 
those  which  had  been  cited,  by  referring  to  the  terms  of 
the  declaration,  which  alleged  that  the  defendant  was 
"  indebted  to  the  plaintiflPin  the  sum  of  10/.,  for  the  use 
and  occupation  of  certain  furnished  lodgings."  The  case 
o{Holden  v.  Newman  only  shewed  that  an  action  for  ^'  rent,** 
in  the  ordinary  sense  of  the  word,  which  must  mean  what  was 
paid  for  the  use  of  the  premises  independent  of  the  use  of 
what  was  contained  in  them,  was  not  within  the  act.  That 
of  Drew  v.  Fletcher  was  decided  on  the  same  principle. 
But  here  the  action  could  not  be  considered  as  for  rent, 
in  the  sense  to  which  he  alluded,  but  was  brought  princi- 
pally for  the  use  of  the  furniture.  The  value  of  the  lodg- 
ings without  the  furniture  would  be  comparatively  in- 
considerable. It  was  also  clear  that  the  plaintiff  considered 
the  use  of  the  furniture  as  the  main  ground  of  action,  inas- 
much as  he  had  left  the  allegation  "  furnished'*  in  his  declar- 
ation. He  would  certainly  not  have  done  so  if  he  had  not 
sought  to  recover  something  beyond  the  mere  rent  of  the 
Agings*  I^  must,  therefore,  be  presumed  that  the  use 
of  the  furniture  was  the  material  cause  of  action,  and  the 
rent  a  mere  accident.  Under  those  circumstances,  the 
case  could  not  be  considered  as  coming  within  the  meaning 
of  section  IS  of  the  London  Court  of  Requests'  Act.  Be- 
sides, acts  of  this  sort  were  not  to  be  construed  too  rigor- 
ously when  a  question  was  raised  as  to  their  jurisdiction, 
with  respect  to  the  amount  of  the  cause  of  action.  The 
object  of  the  act  was  to  give  parties  a  cheap  and  speedy 
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remedy  for  small  claims,  and  therefore  it  was  inconsistent 
with  that  object  to  put  a  strained  construction  on  a  clause » 
the  object  of  which  was  to  oust  the  jurisdiction  of  the  Court* 

Williams^  J. —  If  this  case  had  come  before  me  with- 
out the  decisions  which  have  been  cited^  I  should  think 
that  there  was  no  pretence  for  the  application.  But  those 
decisions  appear  to  me  to  have  gone  even  further  than 
the  present  case  requires.  By  comparing  the  facts  of  this 
case  with  that  of  Drew  v.  Fletcher^  I  think  there  is  much 
greater  ground  for  deciding  that  the  action  was  brought 
for  rent  than  in  that  case.  Can  I  say»  that,  because  there 
is  something  superadded  to  the  rent,  as  for  instance  fur- 
niture>  that,  therefore,  it  is  not  within  the  meaning  of  thia 
section?  It  appears  to  me,  that  this  case  is  protected  by 
the  proviso.  The  rule  must  therefore  be  discharged,  but 
I  say  nothing  about  the  costs.  They  will,  consequently, 
be  costs  in  the  cause. 

Rule  discharged. 


Where,  from 
the  misconduct 
of  one  of  the 
parties  to  an 
award,  the  sub- 
mission cannot 
be  made  a  rale 
of  Court,  so  as 
to  enable  the 
opposite  party 
to  make  it  a 
rule  of  Court 
before  the  last 
day  but  one 
of  the  first  term 
after  tlie  award, 
the  time  for  a 
motion  to  set  it 
aside  will  be  en- 
larged until  the 
following  term. 


Re  Arbitration  of  Perring  and  Keymer. 

J^OLLETT  moved  to  set  aside  an  award  under  the 
9  &  10  Will.  3,  c.  15,  on  the  last  day  but  one  of  the  term. 
The  difficulty  under  which  he  was  placed  was,  that  the 
submission  had  not  been  made  a  rule  of  Court.  The 
reason  of  its  not  having  been  made  a  rule  was,  that  the 
successful  party  had  obtained  possession  of  it,  and  would 
not  make  it  a  rule  of  Court,  in  order  that  the  first  term 
after  the  award  was  made  might  pass  by,  and  then  no  op- 
portunity would  remain  for  moving  to  set  it  aside.  Several 
efforts  had  been  made  to  obtain  possession  of  the  submis- 
sion in  order  to  make  it  a  rule  of  Court,  but  without  effect. 
Under  these  circumstances  the  Court  would  interfere,  by 
allowing  further  time  to  move  to  set  aside  the  award,  as  it 
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would  be  impossible  to  make  it  a  rule  of  Court  during  the         1934- 
present  term,  and  also  apply  to  set  it  aside. 


Perring* 


Williams,  J.  (after  conferring  with  the  Clerk  of  the 
Rules,  Mr.  Wood). — You  may  make  your  motion  next 
term,  and,  if  a  rule  nisi  is  granted,  it  will  be  dated  as  of 
this  term* 

Leave  accordingly. 


or- 
der for  return- 
ing a  writ  can- 


Stainland  and  Another  v. Ogle, 

UANCE  applied  to  make  a  Judge*8  order  for  returning  a  Judge's 

a  writ  a  rule  of  Court,  and  also  for  an  attachment  for  dis* 

obedience  to  it.     He  proposed  to  make  but  one  motion  for  ^^^  in  the  x.  A, 

^  ^  •       ^^  made  a  rulQ 

both  purposes,  as  had  been  permitted  in  several  cases  in  of  Court,  and 

J.1-     ri         X     i»  f       i  /   \  »n  attachment 

the  Court  of  Exchequer  (a).  for  disobedience 

thereto  obtained 
on  one  motion. 

LiTTLEDALE,  J. — It  has  always  been  usual  to  make  two 
separate  distinct  motions,  and  I  am  not  aware  of  any  al- 
teration in  the  practice  of  this  Court  in  that  respect.  In- 
quiry, however,  had  better  be  made  of  the  Clerk  of  the 
Rules  as  to  the  present  course  of  proceeding. 

Inquiry  was  afterwards  made,  and  that  officer  certified 
that  the  practice  of  this  Court  remained  unaltered,  and 
two  motions  were  consequently  still  necessary. 

Rule  accordingly. 

(a)  The  followiog  is  a  manuscript  note  of  the  cases  in  question,  with 
which  the  reporter  has  been  favoured: — 

Howell  v.  Bultebl. 

Comyn  moved  to  make  a  Judge's  order,  made  in  vacation,  to  bring  jj  gyffiden" 

in  the  body,  a  rule  of  Court,  pursuant  to  Reg.  Gen,  H.  T.  3  Will,  4,  to  ma^e  a 

{anU,  Vol.  I,  p.  731).    He  also  moved  for  an  attachment  against  the  t"^brin*  Yn  the 

body,  or  to  re- 
turn a  writ,  a  rule  of  Court,  and  for  an  attachment  for  disobedience  to  it 
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sheriff  for  disobedience  to  the  order,  submitting  to  the  Court  whether 
it  was  necessary  to  make  two  separate  and  distinct  motions. 

Lord  Lyndhurst,  C.  B. — ^The  rule  says,  that,  in  case  the  sheriff 
shaU  not  duly  obey  the  order,  and  it  shall  have  been  made  a  rule  of 
Court>  an  attachment  shall  issue  ''  forthwith.'*  The  good  sense,  there- 
fore, isy  that  the  application  to  make  the  order  a  rule  of  Court,  and 
for  the  attachment,  should  be  one  motion. 

Baylbt,  B  — An  unnecessary  expense,  which  it  is  a  great  object  to 
prevent,  would  be  incurred  by  requiring  two  distinct  motions. 

Rule  granted. 


The  same  day,  Erie  made  a  similar  motion  for  not  obeying  a  Judge's 
order  to  return  a  writ  of feri facias,  pursuant  to  rule  13  M.  T.  3  Will. 
4f  {ante,  VoL  1,  p.  474),  and  throughout  the  term  the  same  course  of 
practice  was  pursued. 


If  a  rule  is 
dravm  up  to 
shevr  cause  in 
one  tenn,  it  can- 
not be  made 
absolute  in  the 
next  term  with- 
out enlarging; 
but  it  may  be 
revived. 


Smith  v.  Collier. 

JlL ATT moyed  to  make  a  rule  absolute  on  the  last  day 
but  one  of  term.  The  difficulty  was,  that  the  rule  had 
been  drawn  up  to  shew  cause  in  the  previous  term,  but 
cause  was  not  shewn  against  it,  nor  was  it  enlarged. 

Williams,  J.  (after  referring  to  the  Clerk  of  the  Rules, 
Mr.  Wood). — You  are  too  late  to  make  the  rule  absolute 
now,  it  having  been  drawn  up  to  shew  cause  in  the  last 
term.  You  may,  however,  now  move  to  revive  it,  to  shew 
cause  on  the  first  day  of  next  term,  or  to-morrow,  if  you 
can  serve  the  revived  rule  before  nine  o  clock  to-night. 


Rule  accordingly. 
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Shirley  v.  Jacobs.  1834. 

JxllLLER  obtained  a  rule  nUi^  calling  qpon  the  defen-  An  indone- 
dant  to  shew  cause  why  an  order  made  by  Lord  Denman  ©f  «ijBiM*whk:h 
at  chambers,  on  the  3rd  of  October,  directing  the  bail-bond  J°f»  "^*  »*r»^y 

'  *  ^^  follow  the  form 

to  be  delivered  up  to  be  cancelled,  on  entering  a  common  given  in  2  Reg, 
appearance,  and  the  costs  to  be  paid  by  the  plaintiff,  on  ^t^  4,  most 
the  ground  of  irregularity  in  the  process,  should  not  be  *JJe^g^ 
rescinded.     The  alleged  irregularity  was,  that,  in  the  in-      i^*"*  Md^- 

0  ,  .       i  .        .  1    ^*»  made  in 

dorsement  on  the  copy  of  the  writ  of  capias,  it  was  stated  lupportofan 
that  further  proceedings  would  be  stayed  on  payment  of  H^i^^^ai  ^^ 
the  debt  and  costs,  "  within  four  days  from  the  execution  J^^se'*  o'**'*"* 

•'  state  the  Rub- 

hereof,"  while  the  word  used  in  2  Reg,  Gen,  H.  T.  2  stance  of  (hat 
FFftf.  4,  was  "  service,"  and  not  **  execution."  ^ieat? 

The  date  of 
bilU  of  ex- 

Mansel  appeared  to  shew  cause,  and  took  a  preliminary  change  need  not 

be  stated  in  an 

objection  to  the  plaintiff's  aiBdavit  neither  setting  forth  affidavit  to  bold 
nor  having  attached  to  it  an  office  copy  of  the  Lord  Chief  leaTin  theiS- 
Justice's  order.  <*»^»*  ^^"^  ^**« 

day  of  payment 
of  the  bills  is 

TiNDAL,  C.  J. — It  States  the  substance  of  the  order,  **"**  * 
which  is  enough.     The  Court  is  of  opinion  that  the  plain- 
tiff should  amend  and  pay  costs,  but  we  shall  hear  him  in 
support  of  his  rule.     The  point  has  been  much  discussed 
between  the  Judges,  but  it  is  still  open  to  argument. 
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Miller,  in  support  of  the  rule,  said,  that,  as  the  result 
of  the  consideration  the  Judges  had  given  the  question 
had  not  yet  been  promulgated,  his  client's  case  should 
be  considered  independently  of  it.  The  rule  of  Court, 
giving  the  form  in  question,  was  made  before  the  pass- 
ing of  the  Uniformity  of  Process  Act,  and  was  to  be 
considered  with  reference  to  the  then  practice.  AH  bail- 
able process  was  executed  and  not  served,  so  that ''  exe- 
cution,'* and  not  *'  service,*'  was  the  proper  word  to  use  in 
the  indorsement  on  the  capias.  A  form  suggested  in  the 
rule  of  Court  was  not  to  be  followed  literally  in  every  case, 
whether  applicable  or  not.  The  form  spoke  of  the  plain- 
tiff or  *^  his  attorney;"  but  was  it  therefore  to  be  contend- 
ed that  where  the  plaintiff  was  a  woman  it  might  not  be 
changed  to  *^  her  attorney  ?" 

TiNDAL,  C.  J. — Or,  if  there  were  several  plaintiffs,  to 
**  their?" 

Miller. — Precisely  so.  By  parity  of  reasoning  in  this 
case^the  word  '*  execution'*  had  been  properly  substituted 
for  **  service ;"  and  more  especially  so  was  it  justified  when 
the  Court  came  to  look  into  the  body  of  the  writ,  where  the 
word  *'  execution*'  was  used  several  times.  Suppose  this  act 
had  never  been  passed,  and  that  bailable  process  was  exe- 
cuted upon  a  defendant,  what  information  would  he  have 
as  to  whence  the  four  days  were  t&  run  if  the  word  '*  ser- 
vice "  were  used,  since,  in  point  of  fact,  it  had  not  been 
served  at  all?  It  would  he  hard  upon  the  plaintiff  to  have 
to  pay  costs  for  using  the  word  which  the  practice  hereto- 
fore required,  which  was  undeniably  the  best  word,  and 
with  respect  to  the  use  of  which  the  Judges  had  them- 
selves differed. 

Tin  DAL,  C.  J. — There  certainly  was  a  difference  of 
opinion  among  the  Judges.  Several  cases  of  this  kind 
came  before  me,  and  I  thought  the  word  *'  execution  "  was 
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rightly  used;  but  other  Judges  thought  the  rules  of  the  1834. 
Court  ought  to  be  more  strictly  adhered  to.  The  point  was 
discussed  among  us  in  order  that  an  uniform  understanding 
might  be  come  to,  and  it  was  ultimately  considered  that 
non-compliance  with  a  rule  of  ours  ought  not  to  be  visited 
with  the  same  consequences  as  non-compliance  with  an  act 
of  Parliament;  but  that  a  person,  who  had  not  observed 
so  plain  a  rule,  should  be  called  upon  to  amend,  on  pay- 
ment of  costs,  and  proceedings  be  stayed  until  four  days 
after  the  amendment  made. 

MiUer. — Lord  Denmans  rule,  which  we  seek  to  rescind, 
is,  I  submit,  too  severe,  for  it  visits  the  party  with  costs. 

TiNDAL,  C.  J. — We  think  the  learned  Judge  has  gone 
rather  too  far ;  and  the  rule  the  Court  pronounces  is,  that 
the  order  of  Lord  Denman  be  rescinded,  the  plaintiff  be- 
ing at  liberty  to  amend  the  indorsement  on  the  writ  on 
paying  the  costs  of  such  amendment,  and  of  this  appli- 
cation. 

Miller  begged  to  be  allowed  two  days'  time  to  ascertain 
from  his  client  whether  he  would  accept  the  rule  upon 
the  conditions  imposed,  which  the  Court  granted. 

Before  this  order  was  finally  pronounced, 

Mansel  took  an  objection  to  the  affidavit  to  hold  to  bail, 
because  it  did  not  state  the  date  of  the  bill  of  exchange  on 
which  the  action  was  brought,  but 

The  Court  said  it  was  now  clearly  settled  not  to  be 
necessary  to  state  the  date  of  bills  of  exchange  in  affida- 
vits of  debt,  if  it  appeared  in  the  affidavits  that  the  time 
of  payment  was  passed.  It  did  so  appear  in  the  affidavit 
of  the  plaintiff! 

Rule  accordingly. 
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Forbes  v.  Mason. 
The  omission      JtC.  V.  RICHARDS  moYed  for  a  rule,  calling  upon  the 

of  immaterial  -   ,  iiii»i  lu 

particles  in  plaintin  to  shew  cause  why  the  defendant  should  not  be 
pias^u  not  an'"  discharged  out  of  custody  on  entering  a  common  appear- 
'T-^^*h 'c°^  ance,  on  the  ground  of  an  irregularity  in  the  writ  of  capias* 
^iii  uke  notice,  The  fourth  sectiou  of  the  Uniformity  of  Process  Act  di- 
do not  alter  the  I'^cts,  that  the  writ  of  capios  shall  be  according  to  a  form 
meaning  of  the    given  in  the  schedule  annexed  to  the  act.     In  this  form, 

the  writ  towards  its  close  directs  the  sheriff  to  return  it,  if 
unexecuted,  '^  at  the  expiration  of  four  calendar  months 
from  the  date  hereof,  or  sooner,  if  you  shall  be  thereto  re- 
quired by  order  of  the  said  Court,  or  by  any  Judge  there- 
of." The  irregularity  complained  of  was,  that,  in  the  copy 
of  the  writ  served  on  the  defendant,  the  word  "  the  ** 
before  "  date "  was  omitted ;  and  also  the  word  **  by ' 
before  **  any  Judge."  As  this  was  a  form  given  in  the 
schedule  of  an  act  of  Parliament,  the  Court  would  see 
that  it  was  not  strictly  adhered  to.  Great  laxity  of  practice 
might  be  introduced  if  such  omissions  were  passed  over. 

TiNDAL,  C.  J. — The  meaning  of  the  writ  is  not  altered 
by  these  omissions,  and  we  shall  not  apprehend  any  laxity 
of  practice  arising  from  this  being  passed  over. 

R.  V.  Richards. — But  my  objection  is,  that  it  is  not  a 
copy  of  the  writ  that  we  have  been  served  with. 

Vaughan,  J. — Nor  would  it  be  if  the  cross  to  the  *'  t** 
of  the  **  (he"  were  omitted.  Can  ingenuity  suggest  a  va- 
riance in  the  meaning? 

The  rest  of  the  Court  concurring — 

Rule  refused  (a). 

(a)  See  Hodgkmton  v.  ffodffkintofi,  autc,  Vul.  2,  p.  635;  Street  ▼.  Ctsr' 
ter,  ante.  Vol.  2,  p.  671;  and  Barker  v.  Weedony  ante,  Vol.  2,  p.  707. 
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Roy  v.  Champneys. 

Sir  GREGORY  LEWIN  moved  the  Court  for  an  where  the  Vice- 
order  upon  the  Secondary  to  enter  a  special  case  for  argu-  rected  the 
ment,  although  it  had  not  the  signature  of  counsel  as  re-  coiJrt  to^'be'^* 
quired  by  the  rules  and  practice  of  the  Court.     The  cir-  ^^^  on  *  »p«- 
cumstancesy  under  which  he  made  the  application  were  Court  would 
these:— The  Vice-chancellor  had  directed  the  opinion  of  J^SaL*^ 
the  Court  to  be  taken  on  a  special  case,  and  had  provided  "P^ment  with 

"^  *^  the  ngnature  of 

in  his  order^  that,  if  counsel  could  not  agree  upon  the  case,  a  Maater  in 

it  should  be  referred  to  the  Master  to  settle.     Counsel  had  had  setded  \t^ 

not  been  able  to  agree  upon  a  case,  and  a  Master  in  Chan-  ["**^„re^of  * 

eery  had,  in  pursuance  of  the  Vice-chancellor's  order,  counsel;  but 

ii-i  iiii»i  •         •         rr-i  ^"  Court  will 

settled  It;  but  counsel  bad  refused  to  sign  it.  1  he  con-  not  compel  an 
sequence  was,  that  the  officer  of  this  Court  had  refused  to  the^^e  before 
enter  it  for  argument,  and  the  order  he  now  sought  was  to  «»"»•«*  ^j  ^« 

,  ©  purpose  of  lig- 

obviate  the  difficulty  thus  raised.  nature. 

TiNDAL,  C.  J. — It  cannot  be  argued  unless  signed  by 
counsel  on  both  sides. 


Sir  Gregory  Lemn. — It  had  the  signature  of  the  Mas- 
ter, and  that  makes  the  case  complete,  the  Vice-Chancel- 
lor  having  provided  against  the  contingency  of  counsel 
not  being  able  to  agree.  The  reasons  which  had  prevent- 
ed counsel  agreeing  upon  a  case  also  prevented  their 
signing  that  which  was  settled  by  the  Master. 

TiNDAL,  C.  J. — The  Master  is  no  officer  of  ours,  and 
the  signature  of  counsel  is  a  form  we  require,  not  as  ex- 
pressing their  individual  agreement  in  the  facts  to  which 
they  put  their  names,  but  as  binding  them  in  their  argu- 
ment not  to  travel  out  of  those  facts. 

The  rest  of  the  Court  concurring — 

Order  refused. 
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On  a  subsequent  day.  Sir  Gregory  LenAn  again  men- 
tioned the  case,  and  said  that  the  difficulty  now  was  not 
with  counsel,  but  with  the  attorney  on  the  opposite  side, 
who  would  not  lay  the  case  before  counsel  for  signature. 


Tub  Court  said,  it  could  not  interfere.  The  party 
must  go  to  the  Vice-Chancellor  for  the  cure  of  any  obsti- 
nacy or  contempt  that  presented  the  execution  of  bia 
order. 


Semhle,  that  if 
in  an  affidavit 
of  debt  for  prin- 
cipal and  inter- 
est, a  sum  and 
date  are  men- 
tioned, from 
which  interest 
can  be  com- 
puted, it  is  not 
essential  that 
the  amount  of 
interest  claimed 
should  be  speci- 
fically mention- 
ed (a). 


Rogers  v.  Godbold. 

rrlLDEf  Serjt.,  moved  for  a  rule  calling  upon  the  plain- 
tiff to  shew  cause  why  the  bail-bond  should  not  be  deli- 
vered up  to  be  cancelled,  on  the  ground  of  a  defect  in  the 
affidavit  to  hold  to  bail.  It  was  on  a  bill  of  exchange, 
and  the  sum  claimed  was  37/.  for  *'  debt  and  interest,** 
without  stating  the  amount  due  for  interest. 

TiNDAL,  C.  J. — The  point  is  still  open  for  discussion; 
but  the  Judges  have  met  in  Chambers  and  expressed  this 
opinion,  that  where  a  claim  is  made  for  principal  and  in- 
terest, and  a  sum  and  date  are  mentioned,  from  which  in- 
terest can  be  computed,  it  is  sufficient. 

The  case  was  ultimately  disposed  of,  on  the  ground  that 
the  affidavit  did  not  any  where  mention  the  amount  of  the 
bill. 


(a)  See  Callum  v.  Leeson,  ante.  Vol.  2,  p.  381. 
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Anderson  and  Another  v.  Jonathan  Baker.  - 

Andrews,  Serjt,  moved  to  make  a  rule  to  compute  inintitiing 
absolute.     The  motion  would  be  one  of  course  were  it  not  genrice  of  a  rule 
for  an  omission  in  his  affidavit  of  service.     The  affidavit  JJ  c?"!P«te,  the 

L>nri8tuin  name 

did  not  give  the  Christian  name  of  the  plaintiff  as  well  as  of  the  plaintiff 

^  .  ..  as  well  aa  of  the 

the  defendant.    In  this  respect  it  had  followed  the  rule  defendant  most 
which  had  not  given  it  either^  and  the  service  had  been  ^ '°     "^  ' 
correct.    The  question  was,  whether,  under  these  circum- 
stances, the  omission  was  fatal?     The  parties  resided  at 
Both,  and  it  would  be  a  great  expense  to  be  compelled  to 
amend  the  affidavit. 

Gaselee,  J.  (having  consulted  the  Prothonotary)  said, 
that  the  affidavit  must  be  amended.  It  was  a  question 
whether  it  would  at  present  sustain  an  indictment  for  per- 
jury. 

Andrews,  Serjt.,  took  nothing  by  his  motion. 


QuELLY  9.  Boucher. 

XHIS  was  an  action  brought  by  an  executor  in  his  re-  Affidavits  sworn 
presentative  character  on  a  bill  of  exchange  for  20/.,  which  {°  oSH^k  "oS" 
had  been  indorsed  to  the  testator,  an  attorney,  for  the  ^^*^  ****  ***** 

o  •        •     f  1        TV      f    1  1     ^  gallons  in  them 

purpose  of  getting  it  discounted.     He  died  before  the  bill  may  be  imma- 
became  due,  and  it  being  found  in  his  pocket  the  plaintiff  {^'^iid'^JJubout 
brought  the  present  action.    A  verdict  was  found  for  the  «-»''fann«> »» 

^  ^  opposition  to 

defendant.     The  action  was  commenced  before  the  3  &  4  another  rule, 
WilL  4,  c  42,  came  into  operation,  but  the  verdict  was  may  become^^ 
after.    The  Slst  section  enacts,  "  That  in  every  action  So!J^hih?" 
brought  by  any  executor  or  administrator  in  right  of  the  '*'"®  question 

-  -     .    ,  might  be  in- 

testator  or  intestate,  such  executor  or  administrator  shaU,  tended  to  be 
wiless  the  Court  in  which  such  action  is  brought,  or  a  2?,^ rui",  which 
Judge  of  any  of  the  said  superior  Courts,  shall  otherwise  "^^  actually 

raised  on  the 
second. 
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QuELLY       l^eing  nonsuited,  or  a  verdict  passing  against  the  plaintifi; 

9'  and  in  all  other  cases  in  which  he  would  be  liable  if  such 

Boucher. 

plaintiff  were  suing  in  his  own  right  upon  a  cause  of  action 
accruing  to  himself;  and  the  defendant  shall  have  judg- 
ment for  such  costs,  and  they  shall  be  recovered  in  like 
manner."  The  plaintiff  applied  to  the  Court  under  this 
section  of  the  act  for  a  rule  calling  upon  the  defendant  to 
shew  cause  why  judgment  should  not  be  entered  up  with- 
out costs,  or,  if  the  defendant  would  not  consent  thereto, 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
had.  The  defendant  refused  to  have  judgment  entered 
up  without  costs ;  and  the  Court  decided,  that,  under  the 
terms  of  the  rule,  it  had  no  power  to  enter  upon  that  ques* 
tion.  The  other  alternative  was  not  pressed.  The  plain- 
tiff next  obtained  a  rule  calling  upon  the  defendant  to 
shew  cause  simply  why  the  judgment  should  not  be  enter- 
ed up  in  the  cause  without  costs. 

Andrews^  Serjt,  now  opposed  this  rule,  and  began  to 
read  affidavits  which  had  been  filed  by  the  defendant  for 
the  purpose  of  opposing  the  former  rule. 

Wilde,  Serjt.,  objected  to  his  doing  so,  on  the  ground 
that  perjury  could  not  be  assigned  on  them. 

Vaughan,  J. — These  affidavits  are  filed,  and  you  can 
make  use  of  them;  why  cannot  the  defendant? 

H'ilde,  Serjt. — That  which  a  party  does  is  always  evi- 
dence against  him,  but  it  is  not  always  evidence  for  him. 
Perjury  could  not  be  assigned  on  any  part  of  these  affi* 
davits  which  relates  to  matter  not  material  to  the  cause  in 
which  they  were  made.  But  matter  which  was  immaterial 
to  the  former  rule  may  be  very  material  to  that  now  under 


Boucher. 
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and  however  false,  the  party  could  not  be  punished  for  " 

his  perjury,  because^  in  an  indictment  for  perjury,  it  must      _     «, 
be  averred,  that  the  matter  charged  to  be  false  was  mate- 
rial with  reference  to  the  point  before  the  Court  when  it 
was  sworn  to. 

Andrews,  Serjt. — These  affidavits  are  filed  with  the 
Court,  and  I  have  often  known  such  affidavits  made  use 
of.  The  rule  with  respect  to  which  they  were  sworn 
called  upon  the  defendant  to  shew  cause  why  judgment 
should  not -be  entered  up  without  costs,  or,  if  the  defen- 
dant would  not  consent  thereto,  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  had.  The  affidavits  I 
wish  to  make  use  of  relate  to  the  first  part  of  this  rule, 
which  is  in  the  precise  terms  of  the  rule  now  under  dis- 
cussion. 

Wilde,  Serjt.j  in  reply. — The  last  rule  was  in  substance 
a  rule  for  a  new  trial,  with  a  proviso,  that,  if  the  defendant 
would  do  a  particular  thing,  the  new  trial  would  not  be 
asked  for.  The  Court  decided,  it  had  not  then  power  to 
hear  arguments  upon  the  point  which  was  then  wished  to 
be  determined,  and  now  we  come  for  another  rule,  which 
differs  in  substance  from  the  last  rule.  It  is  clear,  there- 
fore, that  the  affidavits  made  in  opposition  to  the  last 
rule  may  contain  matter  immaterial  then,  but  material  now, 
yet  upon  which  we  could  not  assign  perjury. 

TiNDAL,  C.  J. — Looking  at  the  first  rule,  it  appears  in 
its  form  to  have  embraced  two  subject  matters,  the  judg- 
ment being  entered  for  the  defendant  without  costs,  and 
the  granting  a  new  trial;  but,  by  the  mode  in  which  the 
alternative  is  put,  if  the  defendant  will  not  consent  to  the 
first  proposition  the  Court  has  lost  all  jurisdiction  over  it. 
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QUELLT 
P, 

Boucher. 


I  feel  considerable  doubt,  therefore,  whether  the  affidavits 
made  by  the  defendant,  under  these  circumstances,  could 
have  perjury  assigned  upon  them  with  reference  to  matters 
relating  to  a  new  rule,  the  point  of  which  was  not  before 
the  Court  when  they  were  sworn.  The  safer  course,  then, 
will  be  to  have  the  affidavits  resworn. 


The  rest  of  the  Court  concurred. 


Although  bail 
are  unopposed, 
the  Court  will 
not  allow  them 
to  justify  if  it 
has  been  satis- 
fied in  a  previ- 
ous case  that 
they  are  unfit 


Laporte's  Bail. 

JSAIL  appeared  to  justify  in  three  actions  brought 
against  the  defendant.  In  the  first  case  called  on  they 
were  opposed,  and,  it  appearing  that  they  could  not  swear 
that  their  liabilities  in  certain  other  actions  in  which  they 
had  been  bail  for  the  same  defendant  had  ceased,  the 
Court  would  not  allow  them  to  pass,  but  granted  the  de- 
fendant time  to  make  affidavit  of  the  fact  on  paying  the 
costs  of  the  day.  They  were  also  opposed  in  the  second 
action,  and  the  same  indulgence  was  extended  to  the  de- 
fendant upon  the  same  terms.  In  the  third  case  there  was 
^no  opposition,  and 

Heaton  urged  that  they  should,  in  that  case,  be  allowed. 
It  was  the  uniform  practice,  when  bail  were  unopposed 
and  swore  that  they  were  worth  the  amount  required  by 
the  practice  of  the  Court,  to  allow  them  to  justify., 

Vaughan,  J.  (a) — But  the  Court  will  take  judicial 
notice  of  an  unfitness  of  which  it  has  bad  auricular  de- 
monstration. It  cannot  be  pretended,  that,  if  the  bail  now 
offered  had  been  rejected,  on  being  opposed  in  the  first 
two  cases,  that  it  would  not  have  been  competent  for  the 


{a)  Sitting  alone. 
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Court  to  reject  them  in  this  case,  although  unopposed.        l^'SI*^ 
As  far  as  their  own  account  goes,  they  are  unfit  to  be  ad-     l^portb'» 
mitted  as  bail,  and  I  shall  certainly  not  allow  them  to  jus-  BaU. 

tify;  but  you  may  have  the  same  indulgence  in  this  case 
as  in  the  two  others. 

Two  days'  time  was  granted  to  the  defendant 
to  prepare  his  affidavit 


Bradley  v.  Bailey. 

JjLARRJSON  had  obtained  a  rule  calling  upon  the  de-  where  bail 
fendant  to  shew  cause  why  the  ca.  sa.  should  not  be  ^^  ^^^  {^^j^ 
amended.     The  action  had  been  brought  for  3Sl  8«.,  and  gencegnntedbj 

°  ^  the  Court,  such 

judgment  had  been  signed  for  38/.  14f.,  that  being  the  terms  wui  be 
amount  of  the  debt,  interest,  and  costs.    By  some  inad-  Ihcfpiaindflr^ag 
vertency,  however,  the  clerk  who  had  the  management  of  J^^}  ^^^  *portu- 
the  cause,  in  filling  up  the  capias  ad  satisfaciendum^  in-  nity  of  freeing 

ri  •!       1  !•*•  1       himself  from  hii 

serted  in  the  body  of  the  wnt  the  damages  laid  in  the  de-  liability. 
claration,  viz.  40/.     It  was  to  correct  this  mistake  that  the 
application  was  made. 

JR.  V.Richards  shewed  cause  against  the  rule. — His  afli- 
davits  shewed  that  the  plaintiff  had  commenced  actions 
against  both  the  bail:  one  of  them  had  been  discharged  from 
his  liability  by  time  having  been  given  to  the  defendant ; 
but  the  other  bail,  not  being  aware  of  this  laches,  had 
taken  a  step  in  the  cause,  which  precluded  him  from  after- 
wards availing  himself  of  it.  The  present  application  was 
in  reality  made  to  fix  the  last-mentioned  bail;  but  he 
trasted  to  the  equity  of  the  Court  for  imposing  such  terms 
upon  the  plaintiff,  besides  the  payment  of  costs,  as  would 
prevent  the  bail  from  suffering. 
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terms  as  the  Court  might  think  he  reasonably  ought. 

Per  Curiam. — You  may  amend  upon  paying  the  costs 
of  the  action  against  the  bail,  and  giving  him  a  week  to 
render  the  defendant. 

Coram  Tindal,  C.  J.^  Gaselee,  J.,  Bosanquet,  J., 
and  Vaughan^  J. 


In  re  Sarah  Luke,  an  Infant,  Wife  of  George  Luke. 

Adams,  Serjt.,  applied  for  an  order  upon  certain 
of  ceni6cate  to  commissionerSi  appointed  under  the  3  &  4  Will.  4,  c.  74, 
wmmiMioners  ^^'  taking  the  acknowledgement  of  married  women  to 
for  toking  the  deeds,  for  the  purpose  of  obviating  a  diiBcuIty  arising  from 
xnents  of  mar-  the  special  circumstances  of  the  present  case.  By  the  1 1 
dMdrpreacribed  Geo.  4  &  1  Will.  4,  c.  60,  s.  6,  it  is  enacted,  "  that,  where 
ti^*f  Ae*3'&4  *^y  person  seised  or  possessed  of  any  land  upon  any  trust, 
WUL  4,c.  74,  or  by  way  of  mortgage,  shall  be  under  the  age  of  twenty- 
peculiar  dream-  one  years,  it  shall  be  lawful  for  such  infant,  by  the  direc- 
ttw^e  Court  *^^^  ^^  ^^^  Court  of  Chancery,  to  convey  the  same  to  such 
ofComnwnPieat  person,  and  in  such  manner,  as  the  said  Court  shall  think 

wiUma!ieaspe-    *^  ' 

dai  order  for  the   proper;  and  every  such  conveyance  shall  be  as  effectual 
form  in  that        ^s  if  the  infant  trustee  or  mortgagee  had  been  at  the  time 

of  making  and  executing  the  same  of  the  age  of  twenty-one 
years.'*  The  next  section  gives  the  same  powers  to  the 
Court  of  Chancery  of  the  County  Palatine  of  Lancaster 
as  to  land  within  its  jurisdiction.  The  Court  of  Chancery 
of  Lancaster,  in  the  exercise  of  the  authority  thus  given, 
ordered  two  young  ladies,  who  were  infant  trustees,  to 
convey  to  certain  other  trustees  named  by  the  Court. 
One  cf  them  before  the  conveyance  was  made,  at  the 
age  of  seventeen,  married  a  Mr.  Luke.  When  before 
commissioners  for  taking  her  acknowledgment,  pursuant 
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to  the  S  &  4  Will.  4,  c.  74,  s.  84,  one  of  them  observing         1834. 
her  youthful  appearance  inquired  her  age.    On  learning         ^^  ^^ 
it,  the  commissioners  refused  to   take  her  acknowledg-   Sarau  Luke. 
ment,  because  they  are  bound  by  the  3  &  4  Will.  4,  c.  74, 
to  certify  that  a  married  woman  coming  before  them  to 
acknowledge  a  deed  is  at  the  time  "  of  full  age  and  com- 
petent understanding.**  The  objection  of  the  commissioners 
was  well  founded,  for  they  have  no  power  to  do  otherwise 
than  is  prescribed  by  the  act ;  but  the  same  section  which 
gives  the  form  of  the  certificate  also  gives  the  Court  of 
Common  Pleas  at  Westminster  authority  to  alter  it  (a). 


(a)  The84tb«ect.  of  the  act  is 
u  follows,  "ADd  be  it  further 
enacted^  that  when  a  married  wo- 
man shall  acknowledge  any  such 
deed  as  aforesaid,  the  Judge,  Mos^ 
ter  in  Chancery,  or  Commissioners 
taking  such  acknowledgment)  shall 
ngn  a  memorandum  to  be  indorsed 
on  or  written  at  the  foot,  or  in  the 
margin  of  such  deed;  which  me* 
morandum,  subject  to  any  altera- 
tion which  may  from  time  to  time 
be  directed  by  the  Court  of  Com- 
mon Pleas,  shall  be  to  the  follow- 
ing effect;  videlicet,  'this  deed 
marked,  [^here  add  tome  Utter  or 
other  mark  for  the  piurpote  of  iden- 
tification], was  this  day  produced 
before  me,  [or  us],  and  acknow- 
ledged l>y  therein  named  to 

be  her  act  and  deed;  previous  to 
which  acknowledgment  the  said 

was  examined  by  me  [or  us] 

separately  and  apart  from  her 
husband,  tonehiog  her  knowledge 
of  the  contenu  of  the  said  deed 
and  her  consent  thereto,  and  de- 
dared  the  same  to  be  freely  and 
voluntarily  executed  by  her.' 

VOL.  III. 


And  the  same  Judge,  Master  in 
Chancery,  or  Commissioners,  shall 
also  sign  a  certificate  of  the  taking 
of  such  acknowledgment,  to  be 
written  or  ingrossed  on  a  separate 
piece  of  parchment;  which  cer- 
tificate, subject  to  any  alteration 
which  may  from  time  to  time  be 
directed  by  the  Court  of  Common 
Pleas,  shall  be  to  the  following 
effect,  videlicet, 
'  These  are  to  certify,  that  on 

the day  of ,  in  the  year 

one  thousand  eight  hundred  and 
— ,  before  me  the  undersigned 
Sir  Nicholas  Couyngham  Tindal, 
Lord  Chief  Justice  of  the  Court 
of  Common  Pleas  at  Westminbter, 
[or  before  me.  Sir  James  Parke, 
knight,  one  of  the  Justices  of  the 
Court  of  King's  Bench  at  West- 
minster; or,  before  me,  the  under- 
signed James  William  Farrer,  one 
of  the  Masters  in  ordinary  of  the 
Court  of  Chancery;  or,  before  usf 
A.  B.  and  C.  D.,  two  of  the  per- 
petual commissioners  appointed 
for  the  for  taking  the  ac- 
knowledgments of  deeds  by  mar- 

l  D.  P.  C. 
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IB.M.         Under  these  circumstances  the  question  was,  whether  the 
^^"Jl^^^"^       Court  should  make  a  general  rule  to  apply  to  all  cases,  or 
Sarah  Luke,    an  order  to  meet  the  exigency  of  this  particular  instance* 

TiNDAL,  C.  J. — Is  it  certain  that  Sarah  Luke  is  an  in- 
fant tinistee,  and  has  been  ordered  by  the  Court  of  Chan-' 
eery  of  Lancaster  to  make  the  conveyance? 

Adamst  Serjt.,  said  his  affidavits  disclosed  full  proof  of 
all  those  facts. 

Tin  DAL,  C.  J. — It  appears  to  me,  that  the  better  course 
will  be  to  make  the  change  in  the  form  of  the  certificate 
in  our  order  relative  to  this  case  alone,  rather  than  to 
make  it  in  the  general  form  of  the  certificate.  You  may, 
therefore,  take  an  order  for  the  commissioners  to  omit  the 
words,  *^  full  age  and,'*  in  their  certificate  in  this  case. 

Order  accordingly. 


ried  women,  pursuant  to  an  act 

passed  in  the  year  of  the 

reig^  of  his  Majesty  King  William 
the  Fourth,  intituled  An  Act  [in- 
sert  the  title  of  this  act'] ;  or,  before 
us,  the  undersigned  A.  B.  and  C.  D., 
two  of  the  commissioners  specially 
appointed  pursuant  to  an  act  passed 

in  the year  of  the  reign  of  his 

Majesty  King  William  the  Fourth, 
intituled  An  Act  [insert  the  title  of 
this  act],  for  taking  the  acknow- 
ledgment of  any  deed  by the 

wife  of  — «-,  appeared  personally 
the  wife  of ,  and  pro- 
duced a  certain  indenture  marked 


{here  add  the  mark],  beariug  date 

the day  of f  and  made 

between  [insert  the  names  of  tfte 
parties],  and  acknowledged  the 
same  to  be  her  act  and  deed.  And 
I  [or  we]  do  hereby  certify,  that 

the  said was,  at  the  time  of 

her  acknowledging  the  said  deed, 
of  full  age  and  competent  un- 
derstanding, and  that  she  was  ex- 
amined by  me  [or  us]  apart  from 
her  husband,  touching  her  know- 
ledge of  the  contents  of  the  said 
deed,  and  that  she  freely  and  vo- 
luntarily consented  to  the  same." 


MICHAELMAS  TERM,  5  WILL.  IV.  115 

1834. 

Carne  v.  Nicoll. 

XHIS  was  a  writ  of  right,  which  had  been  appointed  to  where  a  knight 

be  tried  at  bar.     Four  knights  having  been  returned  by  t""™writof** 

the   sheriff,  they   appeared,  and  were  sworn.      Having  right  did  not  ap- 

elected  the  grand  assize,  the   trial  of  the  cause  was  ad-  was  willing  to 

journed  till  the  eleventh  of  November.     On  that  day  cer-  in  the  cause  to 

tain  of  the  knights  and  recognitors  appeared  in  Court ;  [l,"^e*knightl"*' 

but  when  the  third  knight  was  called,  he  did  not  answer  onJy»  on  their 

n%  1  agreeing  to 

to  his  name.     The  proper  officer  proved  that  he  had  left  waive  the  error 
the  summons  at  the  knight's  house.  appear  on  the 

record. 
,  Semble,  that 

Tin  DAL,  C.  J.,  said,  that,  under  these  circumstances,  the  when  one  knight 
trial  could  not  proceed,  the  law  requiring  four  knights  to  f^uit,  the  Court 
be  on  the  jury  with  the  twelve  recognitors  summoned  by  J^^caU^oveT^e* 

them.  names  of  the 

rest  of  the  grand 
assize. 

Wilde,  Serjt.,  and  Barsiow,  counsel  for  the  tenant,  of-   ^jJ^ot^hwiJ 
fered  to  consent  to  proceed  with  three  knights  only,  if  counsel  for  a 

*  «  .^  juryman  who 

the  demandant  would  agree.  has  been  fined 


for  contempt. 


Mereweiher^  Serjt ,  said  that  the  trial  would  in  that 
case  be  founded  in  error. 

Wilde,  Serjt,  was  willing,  for  his  part,  to  take  the  con- 
sequences, whatever  they  might  be,  of  entering  into  the 
proposed  arrangement. 

The  Judges  having  consulted  together — 

Tindal,  C.  J. — You  mean,  that,  although  error  would 
appear  on  the  record,  the  agreement  between  you  should 
operate  as  an  undertaking  to  waive  the  error? 

fFildCf  Serjt. — Precisely  so,  my  Lord. 

i2 
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1834.  Tin  DAL,  C.  J. — We  are  willing  to  give  you  every  assia* 

tance  in  our  power,  and  will  not  object  to  the  arrange- 
ment if  the  demandant  is  willing  to  agree  to  it. 

Merewether,  Serjt.,  could  not,  under  the  peculiar  cir- 
cumstances of  his  case,  consent  to  the  arrangement  pro- 
posed. 

The  knight,  who  had  not  answered  to  his  name,  was 
fined  502.;  the  fourth  knight  was  not  called,  nor  were  any 
of  the  grand  assize. 

The  case  was  then  adjourned  till  Monday ^  17th  Novem- 
ber, on  which  day  it  was  further  adjourned ;  but — 

Robinson  stated,  that  he  appeared  on  behalf  of  the 
knight  who  had  been  fined,  and  who  was  abroad. 

Tin  DAL,  C.  J. — It  is  not  the  practice  for  the  Court  to 
bear  counsel  on  behalf  of  persons  it  has  fined.  If  you 
have  any  affidavit  stating  circumstances  in  extenuation  of 
his  conduct,  we  will  consider  it. 

Coram  Tindal,  C.  J.,  Gaselee,  J.,  Bosanquet,  J., 
and  Vauohan,  J. 


Sywood  and  Dooherty's  Bail. 

The  Coort  win  ArCHBOLD,  in  support  of  the  bail,  stated  that  in  this 

not  pennit  an  *  t  r  * 

irregularity  to  casc  there  was  an  irregularity  in  the  notice,  it  not  stating 

if  brought  under  the  various  residences  of  the  bail  during  the  last  six  months, 

though^he^op-  ^^^  ^^  suggested  that  the  plaintiff  had  waived  the  irregu- 

^^  ^h^w  ^^^y  ^y  "^^  making  the  objection  at  the  time  of  justifying. 

•ilence  to  have 
waived  it. 
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In  Brigg  ▼.  Dick  (a),  it  was  held  that  the  want  of  a  descrip-         1834. 
tion  of  bail  was  cured  by  the  plaintiff's  excepting  to       ^^     ''     ' 
them.    Now  this  case  was  much  stronger,  for  the  plaintiff         and 

did  not  oppose  the  justification.  ^^BiOl'*'* 

TiNDAL,  C.  J. — But  when  non-compliance  with  a  rule 
of  Court  is  brought  to  our  notice,  must  we  not  interfere  ? 
You  may  have  four  days  to  amend  your  notice  of  justifi- 
cation, all  proceedings  being  stayed  in  the  meantime. 

Gaselee,  J.,  Vauohan,  J.,  and  Bosanquet,  J.,  con- 
curred. 

Rule  accordingly  (6). 

{a)  1  TauDt  17-  C^)  See  Baxter's  Bail,  6  Moore,  44. 


Morgan  r.  Bayliss  and  Wife. 

lit,  V.  WILLIAMS  obtained  a  rule  calling  upon  the  sembk.thai 
plaintiff  to  shew  cause  why  the  bail-bond  should  not  be  hayeb^in- 
delivered  up  to  be  cancelled,  on  the  ground  of  a  defect  in  ^^^  J  a^* 
the  affidavit  of  debt.   The  affidavit  was  for  goods  sold  and  defendant  in 
delivered  to  the  wife,  not  saying  whether  before  or  after  defect  in  the 
marriage.     He  cited  Wade  and  Wife  v.  Wade  (a),  which  J^^^^^rt  wfu'' 
was  the  converse  of  this  case,  but  in  which  the  same  prin-  ^^  order  the 

hail-bond  to  be 
ciple  was  involved.  delivered  op  to 

be  cancelled, 
although  the 

Andrews,  Sent.,  shewed  cause  against  the  rule. — The  <*efe«  ^  >"» 

"  ^  some  degree  one 

arrest  had  taken  place  so  long  ago  as  the  5th  September;  in  substance 
bail  was  put  in  on  the  8th,  and  it  was  excepted  to  on  the 
S7th.     It  was  not  till  his  bail  was  rejected  that  the  defen- 
dant took  this  objection  to  the  affidavit  of  debt,  and  he 

(d)  4  Bing.  50. 


V. 

Bayliss. 
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^^^^^  submitted  that  a  party  dould  not  take  advantage  of  an 
Morgan  irregularity  in  the  process  after  taking  a  step  in  the  cause. 
Downes  V.  Witherington  (a). 

TiNDAL,  C.  J. — The  answer  on  the  other  side  will  be 
that  they  do  not  want  to  set  aside  the  proceedings  for 
irregularity,  but  that  they  have  been  arrested  on  an  affi- 
davit absolutely  void. 

Andrews,  Serjt. — The  affidavit  was  certainly  not  quite 
regular,  because  it  did  not  plainly  appear  to  whom  the 
goods  were  delivered ;  but  the  affidavit  was  substantially 
of  a  debt  due  from  the  defendant  and  his  wife  for  goods 
delivered  to  her.  It  was,  therefore,  in  the  discretion  of 
the  Court  to  say,  whether,  in  accordance  with  all  the  au- 
thorities, the  defendant  could  complain  of  the  affidavit  of 
debt  after  having  taken  other  steps.  He  also  cited  Mam- 
matt  V.  Mathew  (&). 

£•  F.  Williams^  in  support  of  the  rule,  would  not  dis- 
pute the  authorities  referred  to  by  the  learned  Serjeant^ 
for  no  doubt  a  mere  irregularity  would  be  cured  by  the 
party  taking  a  step  in  the  cause.  But  he  sought  to  set 
aside  the  bail-bond,  because  there  was  no  authority  for 
suing  out  the  writ,  and  no  default  of  the  defendant  could 
supply  the  want  of  authority.  The  law  required  certain 
particulars  to  be  included  in  an  affidavit  of  debt,  in  order 
to  warrant  the  defendant  being  arrested,  and  the  requisites 
of  the  law  had  not  in  this  case  been  complied  with. 

Tin  DAL,  C.  J. — But  how  long  are  you  to  ponder  over 
a  defect  in  process,  by  not  objecting  before  you  have  oc- 
casioned the  expense  of  having  your  bail  opposed?    The 

(fl)  2  Taunt.  243.  (6)  Ante,  Vol.  2,  p.  ^97- 
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case  of  D" Argent  r.  Vivant  (a),  recognised  in  this  Cou/Jt 

in   Showman  ▼.  WhaUey  (6)9  is  closely  in  point  against        Morgan 

yO"-  Bayusi. 

E.  V.  WiUiatns. — There  the  objection  was  one  in  point 
of  form;  but  in  this  case  the  objection  was  substantial,  for 
the  defect  in  the  affidavit  was  such  that  it  came  to  the 
same  thing  as  if  there  had  been  no  affidavit  at  alL 

Tin  DAL,  C.  J. — The  affidavit  in  this  case  states  posi- 
tively that  the  party  was  indebted  to  the  plaintiff. 

E.  V,  Williams. — The  distinction  he  now  takes  between 
to  irregularity  in  point  of  form  and  a  defect  in  substance, 
was  recognised  in  Tidd  (e). 

Vaughan,  J. — But  you  have  occasioned  an  accumula- 
tion of  costs  by  your  delay  in  taking  the  objection,  which 
ought  to  have  been  prevented. 

E.  V,  Williams. — Perhaps  to  get  rid  of  the  objection 
the  plaintiff  will  give  us  time  to  justify  bail. 

Andrews,  Serjt. — As  I  am  at  present  entitled  to  look  to 
the  sheriff,  I  would  rather  not  agree  to  that  proposition ; 
but  if  the  Court  thinks  it  right  for  me  to  adopt  it  I  will. 
The  defendant  must,  however,  put  in  good  bail,  pay  the 
costs  of  the  application,  and  also  of  our  former  opposition 
to  bail. 

TiNDAL,  C.  J. — I  think  that  a  reasonable  offer,  and  the 
defendant  ought  to  be  satisfied  with  it.    • 

(a)  1  East,  330.  {h)  6  Taunt.  185. 

(r)  1  Tidd.  188,  ed.  9. 
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1834.  Gasklse,  J.^  VaughaNi  J.,  and  Bosanquet,  J.^  con- 

„        ^       curred. 

Morgan 

^'  Rule  accordingly. 

BAYL18S.  "  " 


M'Andrew  r.  Adams. 

Where  a  rule  JLN  this  case  the  defendant  had  obtained  a  rule  calling 

to  reduce  the  On  the  plaintiff  to  shew  cause  why  the  verdict  in  bis  favour 

damMcs'or  set  should  not  be  set  aside,  and  a  nonsuit  entered,  or  why  the 

the  verdict  damaiTes  should  not  be  reducd.     When  the  rule  came  on 

aside,  the  plain-  ^  i   .     .«•     . 

tiff  is  not  en-  for  argument  the  plaintiff  did  not  contest  the  point  re- 
costt  of  oppos-  specting  the  reduction  of  the  damages,  but  that  respect- 
ing the  rule  as    jj^g  ^j^^  nonsuit  only.     The  Court  refused  to  set  aside  the 

costs  m  the  °  ■' 

cause,  although  yerdict,  but  reduced  the  damages.  No  order  was  made 
upon  one  of  the  with  respect  to  the  costs  of  the  application,  and  the  Pro- 
fere™y7hV^     thonotary  refused  to  allow  them  to  the  plaintiff  as  costs 

rule,  unless  he      Jn  ^Jj^  cause* 
gives  notice  to 
the  opposite 

•  tention  toabwi-       ^'  f^-  Watson  obtained  a  rule  nisi  calling  upon  the  de- 
don  the  other,     fendant  to  shew  cause  why  the  Prothonotary  should  not 

review  his  taxation* 

Wilde,  Serjt.,  shewed  cause. — The  question  had  really 
been  decided  against  the  plaintiff,  and  he  was  not  entitled 
to  costs.  It  was  true,  that,  on  one  of  the  alternatives  of 
the  defendant's  rule,  the  decision  of  the  Court  had  been  in 
the  plaintiff's  favour;  but  that  would  not  entitle  him  to 
have  this  rule  made  absolute.  He  cited  the  case  of  Spitta 
v.  Woodman  (a).  The  marginal  note  to  that  case  was  in 
these  terms  :  "  If  the  plaintiff  recovers  a  verdict  for  loss  on 
a  policy,  and  endeavours,  on  a  rule  nisi  being  obtained  for 


(a)  3  Taunt.  406. 
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ft  nonsuit,  to  support  his  verdict  to  the  extent,  although  he  1B34. 
be  held  entitled  to  a  return  of  premiom,  he  is  not  entitled 
to  the  costs  of  the  rule,  nor  to  any  costs  except  of  the 
count  for  money  had  and  received,  and  of  such  parts  of 
the  brief  and  evidence  as  apply  thereto/'  That  case  can* 
not  be  distinguished  from  the  present.  Mr.  Justice  LaW' 
rence,  in  giving  his  judgment,  said,  "  The  plaintiff  did  not 
confine  his  resistance  to  the  rule  to  a  mere  assertion  of  his 
claim  to  recover  the  premium.  He  was  squabbling  for 
more."  So,  here,  the  plaintiff  did  not  confine  his  opposi- 
tion to  resistance  of  the  nonsuit;  but  squabbled  to  main- 
tain his  entire  verdict,  till  coming  into  Court  he  found 
himself  obliged  to  submit  to  a  reduction  of  damages.  He 
also  referred  to  Garland  v.  JeykyU  and  Another  (a). 

W.  H.  fVaison,  in  support  of  the  rule. — If  the  defendant 
had  merely  moved  to  reduce  the  damages  to  a  shilling,  the 
plaintiff  might  not,  perhaps,  have  opposed  it ;  but  he  add- 
ed to  his  rule  an  alternative,  which  obliged  the  plaintiff  to 
come  into  Court  to  protect  his  verdict,  and  the  costs  there- 
by incurred  ought  to  be  considered  as  costs  in  the  cause. 
With  respect  to  the  case  of  Spiiia  v.  Woodman,  it  was 
but  of  doubtful  authority ;  for  there  was  a  manifest  error 
either  in  it,  or  the  case  to  which  it  in  fact  belonged.  The 
first  sentences  in  S  TVitrn/.  are  these :  *'  Shepherd,  Seijt, 
moved  that  the  Prothonotary  iqight  review  his  taxation  of 
costs ;  a  verdict  had  been  found  for  the  plaintiff  as  for  a 
total  loss  ;  and  a  motion  was  made  in  the  next  term  {ante, 
Vol.  9,  p.  416)  for  a  rule  nisi  to  set  aside  the  verdict  and 
enter  a  nonsuit.  The  Court  held,  upon  the  decision  of  that 
rule,  that  the  plaintiff  was  not  entitled  as  for  a  total  loss, 
but  that  he  was  entitled  to  a  return  of  premium."     Now  he 


(a)  2  Bing.  330 ;  9  Moore,  620,  S.  C. 
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1834.        had  referred  to  the  case  reported  in  VoL  2^  p«  4S6«  and 
M'\NDR  w     *^®^®  ^^  nothing  there  said  about  this  holding  of  the 
V.  Court.     This  case  was  not,  therefore,  to  be  implicitly  re* 

lied  upon.  A  part  of  it,  indeed,  was  in  his  favour;  for  it 
cited  a  case  (a)  as  having  been  decided  in  the  Kin^s  Bench 
on  the  very  principle  for  which  he  contended,  vtjer.  that  the 
defendant,  although  entitled  to  some  relief,  made  an  im« 
proper  motion,  and  compelled  the  plaintiff  to  come  into 
Court  to  resist  its  excess.  He  had  an  affidavit  also  of 
such  being  the  practice  of  the  King's  Bench. 

Tin  DAL,  C.  J. — The  point  for  our  consideration  is  really 
this :  whether  the  plaintiff  is  entitled  to  have  considered 
as  costs  in  the  action  the  costs  of  a  rule  which  was  in  sub- 
stance decided  against  him.  It  is  said  not  to  be  simply  a 
rule  on  the  point  ultimately  decided  against  him,  but  aIso 
a  rule  for  setting  aside  the  verdict  in  his  favour  and  en-< 
tering  a  nonsuit.  Certainly,  if  any  additional  costs  had 
been  charged  on  the  plaintiff,  by  the  form  of  the  rale«  he 
ought  to  be  allowed  them  on  taxation ;  but  the  amount  of 
the  costs  would  have  been  the  same  if  the  rule  had  been 
confined  to  a  single  point,  instead  of  presenting  an  alterna- 
tive. If  the  plaintiff  was  obliged  to  come  to  the  Court  tQ 
support  his  verdict,  the  defendant  was  equally  obliged  to 
come  to  reduce  the  verdict  to  its  proper  amount;  and  the 
plaintiff,  to  entitle  himself  to  the  costs  as  costs  in  the  cause, 
ought  to  have  given  notice  to  the  other  side  that  he  gave 
up  that  part  of  the  rule  which  he  could  not  effectually  op- 
pose. Then  the  defendant  would  have  proceeded  to  press 
the  other  branch  of  his  rule  at  bis  own  peril.  Instead  of 
that,  however,  the  plaintiff*  gave  no  such  notice,  and  only 
abaadoned  the  point  when  be  found  it  was  not  tenable.  It 
is  too  much  to  expect  that  we  should  now  give  him  the 

(a)  Rough  v.  Thompson,  reported  in  11  East,  428,  but  not  on  this 
point. 


MICHASLMAS  TERM,  ^  WILL.  lY.  133 

coets  of  an  opposition  in  which  he  substantially  failed^  as        1^34. 
costs  in  the  cause*  m*Ani>rbw 

V. 

Adams. 

Gaselbb,  J.«  Vauohan,  J.,  and  Bosanquet,  J.,  con- 
curred* 

Rule  discharged  (a). 

(a)  See  Aliven  v.  Ftarrwoal,  ante.  Vol.  1,  p.  49. 


WaVOH  V*  ASHFORD. 

JLT  appeared  from  the  affidavits  on  both  sides  in  this  case,  Where  a  defen- 
that  the  defendant  was  a  bankrupt,  against  whom  judgment  committed  to 
on  a  cognovit  was  signed  on  the  13th  ilfarcA  last.    On  the  ^^^fg^ioncw 
14th  he  was  bailed.     On  the  12th  May  he  was  committed  of  bankrupt, 
by  a  Subdivision  Court  of  the  Court  of  Bankruptcy  for  puat  cannot 
contempt,  in  not  answering  certain  questions.     On  the  6th  ^^y^^  may'^be 
June  the  bail  were  served  with  writs  of  scire  fctdas  on  rendered  mdw- 

•^  cbar^  of  hid 

their  recognizance,  calling  on  them  to  appear  on  the  12th  boll,  but  they 
June.    The  defendant  being  in  Newgate  under  the  com-  ^me  for  his  ren- 
mitment  of  the  commissioners,  they  were  unable  to  render  ^J*  «^tiu  he  hat 
him;  and  on  the  11th  June  they  obtained  a  rule  calling  on  passed  his  last 

examination." 

the  plaintiff  (who  was  solicitor  to  the  defendant's  assignees) 
to  shew  cause  before  a  Judge  at  Chambers  why  they  should 
not  have  time  to  render  the  defendant  till  he  had  passed 
his  last  examination.  No  one  appearing  to  support  this 
rule,  it  was  afterwards  discharged;  but  on  the  18th  June 
an  order  of  Mr.  Justice  Gaselee  was  obtained,  enlarging 
it  to  the  present  time. 

Wilde t  Serjt,  and  Channell,  now  shewed  cause  against 
this  rule. — The  Court  had  granted  bail  time  to  render  their 
principal  if  a  bankrupt,  in  some  instances,  till  he  had  passed 
his  last  examination ;  but  it  had  never  been  done  in  the 
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1834.        case  of  a  London  commission,  or,  if  it  bad,  it  was  tbrougb 
w  inadvertence.    But  even  where  the  Court  had  granted 

t>-  time  in  cases  of  country  commissions,  it  had  required  that 

the  affidavit  on  which  the  application  was  founded  should 
shew  some  material  inconvenience  and  expense  than  would 
be  otherwise  occasioned.  The  rule  which  had  generally 
been  acted  upon  was  this:  that  the  expense  of  commission- 
ers making  journies  to  take  the  bankrupt's  last  examination 
should  be  saved  (a).  The  last  Bankrupt  Act  had  given 
commissioners  facilities  in  this  respect  which  they  had  not 
before.  There  was  another  class  of  cases  also  in  which 
the  Court  had  relaxed  the  rule,  founded  on  the  presump- 
tion that  the  bail  have  the  custody  of  the  defendant.  That 
class  comprised  the  cases  in  which  the  bail  were  placed  in 
a  situation  that  deprived  them  of  the  power  of  rendering 
their  principal  in  consequence  of  some  act  of  the  law;  as 
where  a  man  was  in  custody  of  a  king's  messenger,  and  was 
in  his  way  to  the  coast  to  be  sent  out  of  the  country,  the 
Court  interfered  to  protect  the  bail  (6).  So,  likewise,  where 
a  defendant  had  been  a  crown  debtor,  and  the  Court  has 
had  no  authority  to  change  the  custody  in  which  he  was 
placed  (e).  But  where  a  defendant  was  merely  in  such  a 
state  of  health  that  his  life  would  have  been  placed  in  jeo- 
pardy by  his  being  rendered,  the  Court  said  that  the  bail 
must  still  discharge  their  obligations,  or  take  the  conse- 
quences ((/)•  The  only  case  they  had  been  able  to  find 
which  approximated  to  the  present  was  that  of  Gibson  v. 
White  {e).  That  was  a  case  in  the  Court  of  Exchequer, 
in  which  that  Court  said,  that,  ''as  the  defendant  is,  as  it 

(a)  See  Harris  y.  AUcock,  ante,  457*  See  idso  Merrick  v.  Vaucher, 

Vol.  1,  p.  568,  and  cases  there  6  T.  R.  50. 

cited;     Rtaton  v.  Greene,  ante,  (c)  Hodgton v.  Tempfe,!  Mnsh, 

Vol  2,  p.  617 ;  Coombs  v.  Dod,  Id.  166 ;  6  Taunt.  603,  S.  C. 

p.  766.  id)  Wynn  v.  Petty,  4  East,  102. 

(6)  Folkein  v.  Critico,  13  East,  («)  Ante,  Vol.  1,  p.  297. 
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were,  in  criminal  custody y  and  the  bail  cannot  make  the         1834. 
render  in  due  time,  this  is  an  exception  to  the  general  rule, 
and  therefore  the  bail  ought  to  have  time  to  render."  Now  «. 

it  must  be  clear  that  the  bail  there  spoken  of  was  bail  to 
the  sheriff,  for  otherwise  they  would  have  had  no  interest 
In  coming  forward.  That  case,  therefore,  was  distinguish- 
able from  this.  It  would  moreover  appear  (although  no 
dates  were  given  in  any  report  of  the  case)  as  if  the  parties 
in  Gibson  v.  White  had  become  bail  before  the  defendant 
had  become  bankrupt ;  while  the  bail  in  the  present  case 
entered  into  their  recognizances  after  judgment  had  been 
obtained  against  the  defendant,  and  applied  to  the  Court 
after  they  were  actually  fixed  in  law,  although  time  was 
granted  them  to  retrieve  their  default.  This  case,  too,  was 
distinguishable  from  all  that  had  preceded  it  in  this,  that 
the  defendant  was  committed  tine  die.  He  had  refused  to 
answer  the  questions  put  to  him,  and  the  commissioners  had 
committed  him  till  he  should  be  prepared  to  do  so.  The 
application  now  made  to  the  Court  was  in  effect,  therefore, 
an  application  to  enlarge  the  time  for  as  long  a  period  as 
the  defendant  should  please.  To  grant  the  indulgence 
asked  for  in  this  case  would  be  opening  the  door  for  the 
escape  of  bail  wider  than  it  had  ever  been  before. 

Bompas^  Serjt.,  and  Price^  in  support  of  the  rule.— • 
This  was  an  application  to  the  justice  and  not  to  the  in- 
dulgence of  the  Court;  for  had  the  cause  been  in  the 
King's  Bench  instead  of  the  Common  Pleas,  they  should, 
as  a  matter  of  course,  have  had  a  writ  of  habeas  corpus  to 
bring  up  the  defendant  from  Newgate ,  for  the  purpose  of 
sending  him  back  charged  in  this  action.  The  case  of 
John  Taylor  (a)  was  exactly  similar  to  this.  Taylor  was 
brought  up  into  the  Court  of  King's  Bench,  in  custody 
of  the  keeper  of  Newgate,  by  virtue  of  a  writ  of  habeas 

(a)  3  East,  232. 
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1834.         carpus  issued  on  the  plea  side  of  the  Court.    To  this  the 
Wauoh       keopci'  returned  that  he  was  committed  to  his  custody  by 
V-  certain  commissioners   of  bankrupt  till  he   answered   to 

their  satisfaction  certain  questions.  It  was  moved  on  be- 
half of  the  bail  in  two  actions  depending  against  the  pri- 
soner, that  he  might  be  surrendered  in  those  actions  in 
discharge  of  them;  that  he  might  be  committed  to  the 
marshal  pro  formd,  and  then  re-committed  to  Newgate^ 
But  "  the  Court,  on  the  suggestion  of  the  Master,  deter- 
mined that  Taylor,  being  in  custody  on  criminal  process, 
ought  to  have  been  brought  up  by  a  habeas  corpus  issued 
.  on  the  crown  side  of  the  Court."  Such  a  writ  was  accords 
ingly  taken  out;  Taylor  was  brought  up  under  it,  and 
recommitted  to  NewgcUe,  charged  with  the  several  mat- 
ters against  him.  Such  was  the  practice  in  the  King's 
Bench  /  but  the  other  Courts,  having  no  crown  side,  were 
obliged  to  adopt  a  different  course,  to  render,  as  nearly 
as  they  could,  the  same  justice  to  bail  which  they  would 
have  in  the  King's  Bench,  In  the  Common  Pleas  that 
course  had  been  to  enlarge  the  time  till  bail  could  render 
their  principaL  The  principle  on  which  he  relied  was 
laid  down  in  1  TidcTs  Practice  {a)^  that  wherever,  by 
the  act  of  the  law,  a  total  impossibility  or  temporary  im* 
practicability  to  render  a  defendant  had  been  occasion- 
ed, the  Courts  would  relieve  the  bail  from  the  unforeseen 
consequences  of  having  become  bound  for  a  party  whose 
condition  has  been  so  changed,  by  operation  of  law,  as  to 
put  it  out  of  their  power  to  perform  the  alternative  of  their 
obligation  without  any  default,  laches,  or  possible  collu- 
sion on  their  part.  Now,  it  was  impossible  to  say  there 
was  any  collusion  in  this  case.  As  to  what  had  occurred 
being  occasioned  by  the  defendant's  fiBiult,  so  it  was  the 
party's  fault  in  almost  every  case  of  a  commitment  to  cri- 
minal custody.    But  it  was  not  the  fault  of  the  bail  who 

(a)  P.  293,  ed.  9. 
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now  sought  relief.     [Tindal,  C.  J. — But  you  took  the  de*         1834. 
fendant  out  of  custody  from  March  to  ApriL  and  when  a       ^""^^     ^ 

Wauqh 

diflSculty  occurs,  seek  to  throw  it  upon  the  plaintiff.]     In  9. 

the  King's  Bench  there  would  have  been  no  difficulty. 
[Tindal,  C.  J. — ^You  were  fixed »  and  would  only  have 
had  relief  in  the  King's  Bench  ex  gratia^  on  the  payment 
of  costs.]  Certainly  it  must  be  called  ex  gratid,  but  the 
practice  was  so  fixed  that  there  could  be  no  doubt  of  the 
bail  there  obtaining  perfect  relief.  [Bosanquet,  J. — But 
ynu  ask  an  indefinite  time.  Tindal  ,  C.  J* — It  may  be  for 
the  duration  of  the  defendant  s  life.]  But  even  in  that 
case>  the  relief  would  have  been  granted  in  the  King's 
Bench,  and  that  more  completely  than  this  Court  could 
grant  it;  for  the  defendant  being  once  rendered^  the  bail 
would  have  been  no  longer  liable ;  whereas  the  indefinite- 
ness  of  the  time  at  which  they  should  be  enabled  to  ren- 
der him,  which  was  urged  as  an  objection  to  this  applica* 
tion,  was,  in  reality,  a  grievance  on  them  for  which  this 
Court  could  grant  no  relief.  The  case  of  Hodgson  v. 
Temple  (a)  shewed  that  this  Court  neither  afibrds  such 
effectual  relief  to  bail  as  the  King's  Bench,  nor  the 
relief  now  asked  for.  The  case  in  Brod.  %  Bing.  (b)  oon-^ 
firmed  that  case*  Ashmore  v.  Fletcher  (c)  was  in  their  fa* 
vour,  as  was  also  the  case  of  Gibson  v.  White,  referred  to 
on  the  other  side*  In  that  case,  as  long  a  time  was  grant* 
ed  as  was  rendered  necessary  by  the  commisuoners  ap- 
pointing him  to  come  up ;  and  in  this  case  the  time  could 
be  rendered  definite  by  the  act  of  the  commissioners  call- 
ing the  defendant  before  them.  When  they  did  would 
be  the  time  for  the  bail  to  render  the  defendant.  \Bo- 
sanquet,  J.— Could  you  not  apply  to  the  commissioners 
to  send  for  him  to  examine  him,  and  then  render  him?] 
It  might  be  doubted  whether  the  commissioners,  having 


(a)  6  Taunt.  403.  (b)  Currie  v.  Kinnear,  I  B.  &  B.  23. 

(c)  13  Price,  523 ;  M'Cleland,  262,  S.  C. 
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1834.         committed  him  till  he  answered  certain  questions,  had  the 

Wauoh       power  to  call  him  before  them,  except  for  the  bond  fide 

V'  purpose  of  examining  him  upon  the  subject  to  which  the 

questions  related ;  and  certainly  they  would  not,  because  a 

third  party  wanted  to   send  him  to  the   Fleei,   pretend 

that  they  wanted  to  examine  him. 

Cur.  adv.  vult. 

Tin  DAL,  C.  J.,  now  delivered  the  judgment  of  the 
Court. — This  is  an  application  on  the  part  of  bail  to  en« 
large  the  time  for  surrendering  their  principal  till  he  has 
passed  his  last  examination.  It  is  an  application  without 
precedent  as  far  as  the  cases  brought  under  our  notice 
go.  At  the  same  time  there  are  particular  circumstances 
in  the  case  which,  although  not  sufficient  to  induce  us  to 
grant  the  application  in  its  full  extent,  make  it  necessary, 
to  meet  the  ends  of  justice,  that  we  should  do  so  to  some 
extent.  It  is  clear,  that,  if  the  circumstances  which  have 
been  detailed  to  us  had  come  before  the  Court  of  King^s 
Bench,  an  easy  remedy  would  have  been  found  for  them. 
A  habeas  corpus  would  have  issued  to  the  keeper  of  Neuh 
gate  to  bring  up  the  defendant,  who  might  then  have  been 
charged  in  this  particular  action ;  but  the  constitution  of 
this  Court  does  not  entitle  us  to  call  up  before  us  a  party 
in  criqiinal  custody.  We  must,  therefore,  apply  as  full  a 
remedy  as  we  can,  and  as  we  think  the  circumstances  of 
the  case  call  for.  We  are  not  disposed  to  grant  the  ap- 
plication in  its  full  extent,  for  it  would  only  be  an  induce- 
ment  to  the  party  to  lie  by,  and  not  endeavour  to  procure 
his  examination  and  give  the  plaintiff  his  remedy.  What 
the  Court  is  disposed  to  do  is  to  enlarge  the  time  till  the 
first  day  of  next  term,  on  payment  of  the  costs  of  this 
application,  and  of  the  proceedings  on  the  scire  facias^ 
This  will  give  the  parties  an  opportunity,  if  they  think  fit 
to  use  it,  of  going  before  the  commissioners  of  bankrupt 
to  obtain  the  defendant's  committal  to  the  custody  of  the 
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warden  of  the  Fleet,  and  thus  bring  him  within  our  power.         1834. 
The  solicitor  to  the  Jlai  is  the  plaintiff  in  this  action,  and      "^     ^^'^^ 
will  not,  of  course,  occasion  any  unnecessary  delay,  which  v, 

we  should  notice  when  the  case  again  conies  before  us. 
When  that  happens  we  can  consider  further  what  steps 
to  take.  It  would  be  most  unpleasant  to  the  Court,  if 
defendants'  bail,  or  other  parties  to  the  suits  in  it,  should  be 
placed  in  a  situation  as  to  the  measure  of  justice  adminis- 
tered by  us  different  from  that  in  which  they  would  find 
themselves  in  the  other  Courts. 

The  rule  was  drawn  up  accordingly,  except  that 
the  time  was  extended,  on  application  of  Bam» 
piis,  Serjt.,  and  by  permission  of  the  Court,  to 
the  fifth  day  of  next  term. 


Davidson  r.  Watkins. 

XN  this  case  judgment  had  been  signed  for  want  of  a  plea,  A  plea  of  pri«i. 

the  plea  being  that  the  defendant  was  an  attorney,  but  not  distinguished 

of  this  Court,  and  was  entitled  to  be  sued  in.  the  Court  of  ii2i7emei!f  wd 

which  he  was  an  attorney ;  but  the  plea  was  unaccompanied  ™""*  ^  accom- 

.  ^^  .  ,  panied  by  an  af- 

by  an  aflidavit  of  verification.  On  cause  being  shewn  against  fidaTitofverifi« 
a  rule  fdsi  to  set  aside  the  judgment,  the  Court  held,  that  a 
plea  of  privilege  could  not  be  distinguished  from  a  plea  in 
abatement,  and,  therefore,  an  affidavit  of  verification  must 
teoonpany  it. 

Rule  discharged* 


YOL.  III.  K  D.  p.  c. 


ISO 


CASES  ON  POINTS  OF  PRACTICE^  C.  7. 


1834. 


The  Reg.  Gen. 
H.  T.  4  W.  4 
do  not  enable 
defendant  in  an 
action  on  a  bill 
of  exchange  at 
the  suit  of  an  in- 
dorsee, to  plead 
that  he  received 
no  consideration 
from  the  drawer, 
without  shewing 
circumstances 
of  fraud  and 
knowledge  of 
them  on  the 
part  of  the 
pUintiff. 


French  9.  Archer. 

ASSUMPSIT  on  a  bill  of  exchange  by  an  indorsee  against 
the  acceptor.  Plea,  "  that  the  said  bill  of  exchange  was 
accepted  by  the  said  defendant  without  consideration  pass- 
ing from  the  drawer  to  the  said  defendant  for  accepting  the 
same."  Demurrer  on  the  ground  that  the  want  of  considera^ 
tion  is  no  defence  to  an  action  at  the  suit  of  an  indorsee. 

The  Court  having  intimated  that  they  wished  to  hear 
counsel  in  support  of  the  plea — 

R.  Alexander  was  heard. — I  submit  that  the  plea  is 
good ;  and,  without  going  back  to  earlier  cases,  will  rely 
upon  Heath  ▼.  Sanaam  (a),  in  the  marginal  note  of  which 
the  case  is  thus  stated: — *'S.  being  indebted  to  a  firm  in 
which  he  was  partner,  gave  a  note  in  the  name  of  another 
firm,  to  which  he  also  belonged,  in  discharge  of  his  indi- 
vidual debt.  The  payees  indorsed  it  over,  and  the  indorsee 
sued  the  parties  who  appeared  to  be  makers: — held,  that 
this  note  was  made  in  fraud  of  S.'s  partner  in  the  second 
firm,  and  could  not  be  enforced  against  him  by  the  payees, 
and  that,  at  least,  under  these  circumstances  of  suspicion, 
the  indorsee  could  not  recover  without  proving  that  he  took 
the  note  for  value,  though  no  notice  had  been  given  him 
to  prove  the  consideration."  But  the  remaining  point  ap- 
plies very  stringently  to  the  case  before  us.  *'  Held,  also, 
Parke f  J.  dissentiente,  that  in  all  cases,  where,  from  defect 
of  consideration,  the  original  payee  cannot  recover  on  the 
note  or  bill,  the  indorsee,  to  maintain  an  action  against  the 
maker  or  acceptor,  must  prove  consideration  given  by 
himself  or  a  prior  indorsee,  though  he  may  have  had  no  no- 
tice that  such  proof  will  be  called  for.*'  Now,  it  will  be 
found,  on  referring  to  the  recent  rules,  that  the  objection 


(a)  2B.&Ad.291. 
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which,  in  Heath  v.  Sansom^  arose  at  the  trial,  must  now  1834. 

be  taken  on  demurrer.  The  general  issue  oinon  asMump^ 
ni  would  have  been  pleaded,  and  the  plaintiff  would  have 
had  to  make  out  a  primd  facie  case  of  consideration,  whieh 
it  would  have  been  the  business  of  the  defendant  to  OTor** 
throw.  But  the  Reg.  Gen.  of  H.  T.  4  IF.  4,  have  altered 
this*  Under  the  head  of  ''  Pleadings  in  particular  ac- 
tions" Rule  3  says,  '*In  every  species  of  aesumpsiit  all 
matters  in  confession  and  avoidance,  including  not  only 
those  by  way  of  discbarge,  but  those  which  shew  the  trans- 
action to  be  either  void  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded. 
Ex.gr.  Infancy,  coverture,  release,  payment,  perform- 
ance, eligibility  of  consideration,  either  by  statute  or  com- 
mon law,  drawing,  indorsing,  accepting,  &c.  bills  or  notes 
by  way  of  accommodation."  In  order,  therefore,  to  set  up 
our  defence,  an  usual  one  in  cases  of  accommodation  bills, 
it  is  absolutely  necessary  that  we  should  plead  it,  and  there 
is  no  other  way  of  doing  it  than  by  saying,  that  there  was 
no  consideration  between  the  drawer  and  acceptor.  We 
having  thus  thrown  suspicion  on  the  transaction,  the  plain- 
tiff is  called  upon  to  shew  in  his  replication,  what,  under 
the  old  forms  of  pleading,  he  would  have  shewn  at  the 
trial.  But  instead  of  setting  up  the  title  questioned  by  the 
defendant,  the  plaintiff  has  demurred.  We  could  not  plead 
that  the  plaintiff  gave  no  consideration,  for  that  would  have 
cast  upon  us  the  proof  of  a  negative;  and,  it  being  a  fact 
within  his  own  knowledge,  he  is  bound  to  plead  it  in  his 
replication. 

TiNDAL,  C.  J. — I  take  the  distinction  between  the  case 
before  us  and  that  referred  to  at  the  bar  is  this: — in  that 
case  the  question  arose  in  evidence  at  the  trial  of  the  general 
issue;  here  it  arises  on  a  plea  which  professes  on  the  face 
of  it  to  be  an  answer  to  the  action.  Now,  to  be  an  answer 
to  the  action,  it  must  cover  all  the  circumstances  of  itself. 

K  2 
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1834;        We  cannot  help  it  out  by  assuming,  that,  if  the  caise  went 

Frbmoh       ^^  ^^^''  ^"^^  ^"^  ^^^^  f&cts  would  appear*     Here  there 
V*  is  nothing  but  an  allegation  that  the  defendant  received 

no  consideration  for  the  bill,  without  an  attempt  to  shew 
tnalajides  in  the  plaintiff,  or  that  the  defendant  had- been 
cheated  out  of  it*  It  is  fair,  therefore,  that  the  plaintiff 
should  be'  allowed  to  sue  upon  it,  and  judgment  must  be 
in  his  favour. 

Gaseleb,  J. — It  would  lead  to  much  inconvenience  if  in 
all  cases  of  accommodation  bills  it  were  permitted  to  throw 
by  plea  upon' holders  the  necessity  of  shewing  Considera- 
tion. 

Yaughan,  J. — The  plea  is  not  that  the  plaintiff  did  not 
give  consideration  for  the  bill,  but  that  the  person  who 
drew  it  gave  the  acceptor  no  consideration.  How  can 
the  plaintiff  prove  or  know  any  thing  about  that  ? 

BosANQUBT,  J. — I  think  the  plea  is  no  answer  to  the 
declaration.  In  the  case  of  Heath  v.  Sansom,  a  suspicion 
was  raised,  which  it  was  incumbent  on  the  plaintiff  to  clear 
up,  but  which  he  did  not,  and  that  was  the  ground  of  Mr. 
Justice  Parke's  judgment* 

R»  Alexander  asked  leave  for  the  defendant  to  amend 
his  plea. 


Curiam. — Certainly  not. 
BampaSf  Serjt.,  was  to  have  supported  the  demurrer. 

Judgment  for  the  plaintiff. 
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Steill  0.  Sturry. 

r 

Assumpsit  (or  goods  sold  anddelivered.     The  de-  Piewofiwi 

Miwnptit  and 

fendant  asked  leave  to  plead,  Ut,  Non  Mwmpsit;  Snd,  part  payment 
Payment  as  to  part;  Srd,  As  to  part,  that  the  goods  were  i^wed^together, 
warranted  with  a  sample;  4th,  As  to  part,  that  the  goods  nor  a  pica  of  a 
were  warranted  of  a  merchantable  quality;  and  5th,  As  to  •ample,  and  a 
part,  that  they  were  warranted  to  be  one  ton  weight  of  fheVamtnty 
black  lead.  '"^^'^  ^^  *•^• 

Per  Curiam. — The  first  plea  must  be  disallowed,  for  it 
is  contradicted  by  the  plea  of  payment  as  to  part;  and  the 
fourth,  founded  on  the  implied  wai^anty  in  law,  must  also 
be  disallowed,  for  it  is  rendered  needless  by  the  third. 

.  Rule,  accordingly. 


*  DUEBR  «•  TrIEBUER. 

■Indebitatus  assumpsit,  for  work  and  labour  done,  inconsistent 
and  money  paid  to  the  use  of  the  defendant.  pitaded'under 

the  new  rules, 

Chatmell  had  obtained  a  rule  nisi,  calling  upon  the  >f  intended  6«i<i 

'  or  ji^  fQ  support 

plaintiff  to  shew  cause  why  the  defendant  should  not  be  different  sub- 
allowed  to  plead  several   matters,  viz*  Ist,  the  general  ofdefcLce. 
issue  as  to  the  .whole;  and  Snd,  that  the  demand  for  work 
and  labour  done  arose  out  of  an  illegal  wager  as  to  the 
price  of  tallow. 

Cleasby  shewed  cause  against  the  rule. — ^These  two 
pleas  are  inconsistent  under  the  new  rules.  Under  the 
head  of  ''  Pleadings  in  particular  actions,"  in  the  Reg. 
Gen.  H.  T.  4  Will.  4,  title  *' Assumpsit,''  (»)  it  is  said,  "  in 
an  action  of  indebitatus  assumpsit,  for  goods  sold  and  de- 

(a)  Ante,  Vol.  2,  p.  322. 
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1834.         livered,  the  plea  of  non  assumpsit  will  operate  as  a  deniiJ 

DuEER        of  the  sale  and  delivery  in  point  of  fact/'    Now,  the  second 

^'  plea  in  this  case  admits  that  the  work  and  labour  was 

Triebuer. 

done  in  point  of  fkct.  Under  the  old  rule  a  plea  of  alien 
enemy  was  not  allowed  to  be  pleaded  together  with  a  plea 
of  tender,  to  an  action  of  assumpsit^  Shourbeek  y*  De  la 
Cour  (a),  because  they  were  inconsistent  There  is  another 
ground  on  which  the  two  pleas  may  be  opposed,  and  it  is 
this,  that  they  come  to  the  same  thing;  for  the  second  plea 
may  be  made  available  under  the  plea  of  turn  assumpsit  f 
and  it  has  been  expressly  decided  in  the  Exchequer,  in 
Neale  v.  M^Kenzie  (6),  that,  where  a  party  can  give  the 
special  matter  in  evidence  under  the  general  issue,  he 
shall  not  be  allowed^to  plead  both,  but  shall  be  put  to  his 
election. 

TiNDAL,  C  J. — I  do  not  think  there  is  anything  unrea- 
sonable in  allowing  a  defendant  to  plead  the  general  issue,, 
and  also  that  part  of  the  work  done  was  done  on  an  illegal 
contract;  and  the  rules  do  not  lay  it  down  as  positive,  that 
no  pleas  shall  be  pleaded  which  are  inconsistent  with  each 
other*  In  the  example  given  in  the  rules,  some  of  the 
pleas  are  inconsistent,  that  is,  cannot,  all  be  supposed  to 
be  true.  Pleas  of  payment,  release,  and  accord  with  satis- 
faction, may  all  be  allowed.  At  the  same  time  the  Court 
would  interfere  if  the  pleas  were  inconsistent  with  each 
other,  and  introduced  vexatiously  for  the  purpose  of  put- 
ting the  plaintiff  to  extra  expense* 

Gaseleb,  J.,  concurred* 

Yi^UGHAN,  J.— The  rule  of  jBT.  T.  4  Witt.  4,  distinctly 
says,  that  several  pleas  shall  be  allowed  if  distinct  grounds 
of  answer  or  defence  are  intended  to^  be  establi^ed  in  re* 
speet  ^f  each  ;  and  that  is  the  case  here. 

(«>  10  East,  42&.  (6)  Ante,  Vol  2,  p.  702* 
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BosANQUET.  J. — Thk  case  doles  not  stand  upon  the  new  1834. 
niles,  but  upon  the  stattute  of  Anne.  The  word  *'  incon-  jy^^^^ 
sistent "  was  studiously  kept  out  of  the  rules^  for  the  sub-  v- 

ject  was  discussed,  and  it  was  felt  that  there  might  be  cases 
in  which  pleas  might  be  inconsistent  with  each  other,  and 
sustain  substantially  different  defences.  The  object  had 
in  view  was  to  prevent  the  same  defence  being  pleaded  in 
different  forms.  Now,  here,  the  first  plea  is  a  denial  of 
the  matter  of  fSsiet;  and,  as  mider  these  rales  a  matter  of 
law  imtst  be  pleaded,  the  second  plea  is  pleaded.  Here 
is  merely  one  plea  to  the  matter  of  fact,  and  another  to 
the  matter  of  law. 

Rule  absolute. 


NicuoLLs  V.  Lefevre. 

X  HIS  was  an  action  of  trover  for  goods  forwarded  to  Where  six  ac- 
the  defendant  by  a  person  named  Le  CofUeur^  whose  had  beeJ^^"*^ 
agent  he  was,  and  who  bad  obtained  them  from  the  plain*  brought  against 

^  ^  the  same  defen- 

tiff  under  circumstances  oi  alleged  ftfaud.     Five  other  ac-  dant  by  differ- 
tions  had  been  brought  against  the  same  defendant  by  empfoying  the 
other  plaintiffs,  from  whom  Le  Conteur  had  also  obtained   JS"c^'S™%'s. 
goods.    Bempas,  Seijt.,  having  obtained  a  rule,  calling  ed  to  order  the 

1  1   •     •/*•     •  "■•.rti  •  1  proceedings  in 

upon  the  plamtins  m  the  aiiierent  actions  to  shew  cause  sve  of  them  to 
why  they  should  not  consent  to  stay  their  proceedings  till  ^i^e"^^. 
this  cause  was  tried,  and  let  the  other  actions  abide  the  suUofone,  it 

bemg  sworn 
event  of  this —  that  the  causes 


WUdeg  Serjt.^  shewed  cause. — ^This  rule  is  not  only  un- 
precedented in  its  object,  but  in  its  terms ;  for,  although 
the  Court  has  often  ordered  proceedings  to  be  stayed,  it 
has  never  ordered  the  parties  to  consent  to  their  being 
stayed.  The  rule  was  moved  on  the  supposition  that  the 
defendant  being  the  same,  and  the  attorney  for  the  plain- 
tiffs the  same  in  all  the  six  actions,  the  circumstances  must 


of  action  were 
different  in  all 
of  them. 
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1834.         be  the  same;  but,  in  the  plaintiff's  affidayits  it  is  sworn, 
NicBOLLs      ^^^^  ^^®  circumstances  of  fraud  under  which  the  goods 
V-  were  obtained  were  different  in  all  the  actions;  that  the 

witnesses  wete  different,  and  that  of  necessity  the  evidence 
must  be  different.  How  the  Court  can,  in  such  a. state  of 
things,  direct  the  proceedings  to  be  stayed,  or  all  the  trials 
to  abide  the  event  of  one,  was  unintelligible. 

The  Court  wished  to  know  from  the  defendant's  coun- 
sel whether  he  could  produce  any  authority  for  such  an 
application. 

Bompcu,  Serjt — ^In  the  case  of  a  distillery  company  in 
which  there  were  two  actions,  proceedings  were  stayed  in 
one  till  the  other  was  tried^  because  there  was  reason  to 
believe,  that  both  going  on  together  would  be  injurious  to 
the  defendant.  Proceedings  were  there  stayed  for  the 
general  purpose  of  justice,  and  the  Court,  it  was  to  be 
hoped,  would  do  so  in  this  instance.  The  defendant 
would  be  overwhelmed  by  the  number  of  actions  brought 
against  him,  and  not  be  able  to  try  one  of  them.  Even  if 
he  succeeded  he  would  be  ruined. 

Per  Curiam. — ^As  it  is  sworn  that  the  causes  of  action 
are  different,  and  that  the  witnesses  are  different,  we  can- 
not interfere. 

-  Rule  discharge. 

Coram  Timdal,  C.  J.,  Gaselee,  J.,  Vauohan,  J.^ 
and  Bosanquet,  J. 
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*  Wilkinson,  Executrix  r.  Edwards. 

XHIS  was  an  action  by  an  executrix  on  a  promissory  Anexecntor 

note  for  SO/.,  drawn  by  the  defendant  and  found  in  the  made  to  ^^ 

possession  of  the  testator  at  his  death.    The  parties  resid-  ^^^^l^' 

ed  at  Abergavenny  9  but  the  venue  was  laid  in  Middlesex,  if  it  appear  that 

The  defendant  gave  notice  that  he  should  dispute  the  the  action  with- 

consideration^  and  the  plaintiff  not  proceeding  to  trial,  thatlbThad'a"' 

judffment  was  signed  as  in  case  of  a  nonsuit.    This  was  prohabiUtjr  of 

.  .  .  .         proTinghia 

set  aside  on  the  plaintiff  giving  a  peremptory  undertaking 
to  try.  That  undertaking  he  did  not  fulfil.  He  gave  a 
second  peremptory  undertaking,  but  still  not  proceeding 
to  trial,  the  defendant  again  signed  judgment  as  in  case  of 
a  nonsuit.  The  reason  alleged  for  the  plaintiff's  not  pro- 
ceeding was,  that  he  was  unable  to  obtain  evidence  of  the 
defendant's  hand-writing,  which  be  refused  to  admit,  or  to 
say  more  with  respect  to  his  defence  than  that  he  intend- 
ed to  deny  owing  the  money.  The  plaintiff^  having  ob- 
tained a  rule,  calling  upon  the  defendant  to  shew  cause 
why  he  (the  pliuntiff)  should  not  be  relieved .  from  the 
costs  of  the  suit,  pursuant  to  3  &  4  WUl.  4,  c.  4S,  s.  31 — 

WUde,  Seijt.,  shewed  cause>  and  contendedi  that,  un- 
der .these  circumstances,,  the  plaintiff  was  not  entitled  to 
the  favour  she  sought.  Executor  plaintiffs .  would  be 
taught  caution  in  bringing  actions  if  they  were  made  to 
feel  that  they  were  liable  to:  costs  like  other  people. 

Aieherly,  Seijt.,  drew  a  distinction  between  the  costs 
of  the  action  and  the  costs  occasioned  by:  the  plaintiff's 
negUgence,  contending,  that  it  was  the  latter  only  she 
ought  to  pay,  and  cited  Woolley  v.  Sloper(a).  It  wss 
to  be  remembered,  that  it  was  the  duty  of  the  plaintiff  to 
bring  this  action. 

(a)  Ante,  Vol.  2,  p.  208. 
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1834.  TiNOAL,  C.  J. — It  has  not  been  on  account  of  merits  of 

*     ^  executors,  or  of  any  enactment  in  their  favour,  that  costs 

Wilkinson  '  j  ' 

V.  have  not  heretofore  been  recoverable  against  them ;  but 

on  account  of  the  form  of  the  statute  which  first  gave  de- 
fendants costs  having  been  held  not  to  inchide  them.  Thia 
exemption  of  executor  plaintiffib  from  the  payment  of  oosta 
having  been  thought  unreasonable,  the  late  atatste  enactsi 
that  executors  and  administrators  shall,  unkaa  the  Court 
otherwise  direct,  be  liable  to  pay  costa  to  defendanls  in 
case  of  being  nonsuited,  or  verdicts  passing  against  tbem» 
The  matter  being  thus  placed  in  the  discretion  of  the 
Court,  the  qoestion  is,  whether  the  particular  circnm- 
stances  brought  before  us  be  such  aa  to  induce  us  to  ex- 
cuse the  plaintiff*  It  is  said  that  it  was  llie  plaintiff^s 
duty  to  bring  this  action  f  but  I  hold  it  to  be  a  plaintiff's 
duty  before  he  brings  an  action  to  ascertain  that  he  can 
establish  hia  case.  The  plaintiff  here  Imila,  because  he 
is  unptovided  with  proof  of  the  hand-writing  of  the  defen- 
dluit.  It  was»  thcfefove,  a  hasty  proceeding,  to  bring  thia 
action;  and  the  other  facta  in  the  case,  such  as  layiag  the 
venue  in  Middlesex,  wlien  even  if  she  found  a  witnesa  to 
swear  to  the  hand-writiag  it  would  have  been  in  Jfon*- 
motUhshiret  and  the  two  peremptory  undertakings  the 
plainliiff  gave  to  try  the  cause,  do  not  incline  me  to  favour 
this  motion.  She  has  ocoasioaed  gteat  expense  and  she 
must  sufier  fbr  iL, 

The  reat  of  the  Court  concurring — 

Rule  discharged. 

Coram  Tini>al,  C.  J«,  Qah&lmk,  J.,  Vavghan,   J«i 
and  BoaANQVvr,  J. 
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DuDDiN  V.  Long. 

A  RULE  tindar  the  Interpleader  Act  had  been  obtain-  where  the  thn- 
ed  in  tbte  caee  bj  the  Sheriffs  of  JViUs,  caUing  upon  the  If^^^il^ei^^ 
plaintiff  and  the  aasiimeea  of  the  estate  and  effects  of  the  ^^Ip^  ^^^  ^" 

,   i.      ••  ,      T  1  1         !•  <•      1  an  Interest  in 

defendant^  now  dead^  to  shew  cause  why  all  further  pro-  either  side,  the 
ceedings  against  the  sheriff  should  not  be  stayed.  It  ap-  reBevelihn^un- 
peared  by  the  aflMavits,  that  the  under-sheriff  of  Wilts  ^f  5«  '»««'- 

'^  •'  '  pleader  Act 

was  in  partnership  with  another  solicitor  at  Salisbury y  and 
that,  when  a  writ  of  execution  of  the  plaintiffs  against  the 
defendant  was  sent  down  to  them  to  be  executedi  the 
plaintiff's  agent  was  induced  by  the  firm  not  to  have  it 
executed  for  a  week,  and  in  the  course  of  the  time  thus 
gained^  other  creditors  of  the  defendant  were  prompted  to 
iseue  a  fiat  of  bankruptcy  against  him,  to  which  the  under- 
sheriff's  partner  was  solicitor. 

Ludlow,  Seijt.,  shewed  cause  against  the  rule,  and  con- 
tended that  the  sheriff  was  not  entitled  to  relief  under  the 
Interpleader  Act,  if  he  appeared  to  be  placed  in  circum- 
stances, which,  in  the  case  of  other  parties,  would  be  reck- 
oned proofs  of  collusion. 

Coleridge,  Serjt.,  supported  the  rule. 

Per  Curiam.— The  sheriff  ought  to  have  no  interest  on 
either  aide,  and  in  the  present  case  he  would  not  be  con- 
sideffed  to  be  without  bias.  There  was  an  intermixing  of 
interest  between  the  sheriff  and  the  assignees,  (the  under- 
sheriff  being  the  partner  of  the  solicitor  to  the  commission), 
which  made  it  unadvisaUe  to  apply  to  the  former,  in  this 
particular  instance,  the  relief  provided  by  the  statute. 

Rule  discharged. 

Coram  Tindal,  C.  J.,  Gasblee,  J.,  Vaughan,  J., 
and  Bosakquet,  J. 
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-  Power  v.  Fry. 
\^'FS^u  A    ^  RULE  had  been  obtained  by  Wilde ^  Serj  t.  j  calling  upon 

It,  T»  4  n^U,  4«  1    »      tjwm 

does  not  apply  the  plaintiff  to  shew  cause  why  the  interlocutory  judgment 

in  oth^oMes  Signed  in  this  case  as  for  want-  of  a  plea,  should  not  be 

v^^^^j*^  set  aside  for  irregularity »  and  the  costs  of  the  application 

The  old  rule  be  paid  by  his  attorney. 

oCpractice  In 
the  Comnum 

piew  to  be""°*  Bompos,  Seijt.,  shewed  cause. — ^There  are  two  grounds 
signed  by  a        on  which  the  judgment  may  be  supported.     The  prind- 

Serjeant  is  vir-  g»  •»  rr 

tuaiiy  repealed  pal  one  is  drawn  from  the  Reg.  Gen.  H,  71  4  Will.  4. 
warrant  or24\h  I"  f ule  8  (a),  it  is  Said,  *^  where  a  defendant  shall  plead  a 
^pH/,  1834,       -jgj^  of  judgment  recovered  in  another  Court,  he  shall,- in 

throwing  open      r  j      &  »  » 

that  Court.         the  margin  of  such  plea,  state  the  date  of  such  judgment; 

and,  if  such  judgment  shall  be  in  a  Court  of  record,  the 
number  of  the  roll  on  which  such  proceedings  are  entered^ 
if  any;  and,  in  default  of  his  so  doing,  the  plaintiff  shall 
be  at  liberty  to  sign  judgment  as  for  want  of  a  plea.** 
Now  this  was  an  action  against  the  defendant  as  executor, 
and  he  had  pleaded  two  judgments  recovered  against  him 
in  the  King's  Bench  and  Exchequer ^  omitting  to  comply 
with  the  requisites  of  the  rule  of  Hilary  Term. 

TiNDAL,  C.  J. — The  rule  means  judgments  recovered, 

which  are  answers  to  the  action.     The  judgmenta  spoken 

of  in  this  plea- are  merely  collateral,  and  the  substance  of 

the  plea  is,  that  the  defendant  .has  no  money  left  where- 

.    with  to  pay  you. 

BompaSf  Serjt. — ^If  the  Court  thinks  that  "judgment 
recovered  **  is  a  technical  term  signifying  the  same  cause 
of  action   in    another  Court,  the  plaintiff  has  no  locus 


(a)  Ante,  Vol.  2,  p.  306. 
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standi;  but  it  will  be  difficult  so  to  restrict  the  meaning  of  1894/ 
the  words  of  the  rule.  The  rule  was  intended  to  prevent 
sham  pteas,  and  if  a  set-off  in  the  shape  of  judgment  re- 
covered in  another  Court  can  be-  set  up,  the  door  to  them 
may  be  opened.  The  other  objection  to  the  plea  is,  that 
it  is  not  signed  by  a  Serjeant.  Undoubtedly,  the  Court 
has  been  opened,  but  there  is  nothing  in  the  new  rules  to 
abolish  the  ancient  practice  and  rule  of  Courts  which  re* 
quires  pleas  to  be  signed  by  a  Serjeant,  nothing  to  take  away 
the  privileges  of  one  class,  and  give  them  to  another.  It 
may  he  fitting  that  it  should  be  done ;  but  till  a  rule  has 
been  laid  down  and  promulgated  to  that  effect,  the  old 
rule  exists  in  full  force. 

TiNDAL,  C.  J. — As  to  the  first  objection,:it  is  possible 
that  the  rule  as  to  judgments  recovered  may  not  be  con- 
ceived in  terms  wide  enough  to  meet  some  cases  in  which 
similar  difficulties  may  hereafter  arise ;  but  it  cannot  be 
supposed,  on  reading  the  rule,  that  the  plea  of  an  executor, 
that  he  has  no  assets  beyond  what  have  been  recovered 
by  judgment  against  him  falls  within  it.  The  important 
part  of  the  plea  is,  that  he  has  nothing  wherewith  to  pay. 
As  to  the  second  objection,  that  the  plea  has  been  signed 
in  breach  of  good  faith  by  those  who  have  reaped  the 
benefit  of  the  throwing  open  of  the  Court,  I  think  it  also 
untenable.  His  Majesty,  by  his  Royal  Warrant,  dated  the 
S4th  Jpril  of  this  year  (a),  orders  and  directs,  "  that  the 
right  of  practising,  pleading,  and  audience  in  our  said 
Court  of  Common  Pleas^  during  term  time,  shall  upon  and 
firom  the  first  day  of  TVim^y  Term  now  next  ensuing, 
cease  to  be  exercised  exclusively  by  the  Serjeants  at  law; 
and  that,  upon  and  from  that  day,  our  counsel  learned  in 
the  law,  and  all  other  barristers  at  law,  shall  and  may, 

{a)  Ante,  Vol.  2,  p.  814. 
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according  to  their  respective  rank  and  seniority,  have  and 
exercise  equal  right  of  practising,  pleading,  and  audience 
in  the  said  Court  of  Common  Pleas,  at  Westmiiuter,  with 
the  Seijeants  at  law."  I  think  that  this  virtually  repealed 
the  rule  which  before  required  pleas  to  have  the  signature 
of  a  Seijeant. 


The  rest  of  the  Court  ccmcurred* 

Bompasg  Seijt~As  the  point  is  new>  the  Court,  it  is  to 
be  hoped,  will  not  inflict  costs  upon  the  plaintiff* 

Tf  NDAL,  C.  J. — Signing  judgment  is  a  taking  of  the  law 
into  your  own  hands,  for  which  you  must  be  liable  for 
costs.    You  must  pay  the  costs. 

Rule  absolute,  with  costs. 

Coram  Timdal,  C  J.,  Gasslkb,  J.,  Vauohan,  J.,  and 

BOSANQUBT,  J« 


If  the  twenty 
days'  notice  re* 
quired  by  s.  16 
of  the  Lords' 
Act  expires  after 
the  seven  first 
daysof  term  the 
insolvent  cannot 
be  brought  up 
till  the  next 
tenu. 


RooKRS  9.  Pbckham,  a  Prisoner. 

f^RIPPS  moved  for  a  rule  to  bring  up  the  defendant 
under  the  compulsory  clause  of  the  Lords'  Act,  S2  Geo.  2, 
c.  28.  In  the  marginal  note  to  a  case  in  8  Bing,  (a),  it 
was  said,  that  it  was  too  late  to  move  to  bring  up  an  insol- 
vent under  the  compulsory  clause  of  the  Lords*  Act,  on  the 
seventh  day  of  term  (6) ;  but  he  apprehended  that  this 
went  both  further  than  the  case  itself  absolutely  warranted, 
and  further  than  the  true  construction  of  the  act  warrant- 
ed.     The  16th   section  of  the  Lords'  Act  authorized 


(a)  Aeraman  v.  Harnion,  1  M.  (6)  The  present  application  was 

&  Scott,  240;  S.  G.  8  Bing.  154.     made  in  the  third  week  of  term. 
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^editors  to  require  a  prisoner  in  execution  under  certain  I8M- 
circumBtances^  on  giving  him  twenty  days'  notice  in  writings 
to  give  in  to  the  Court  from  which  the  process  charging 
him  in  execution  issued,  **  within  the  first  seven  days  of 
the  term  which  shall  next  ensue  the  expiration  of  the  said 
twenty  days/'  a  true  account  in  writing  of  all  his  real  and 
personal  estate.  Now,  the  first  seven  days  being  in  a  term 
which  should  ensue  after  the  expiration  of  the  notice  was 
what  was  here  meant.  The  ensuing  term  was  not  meant, 
but  the  ensuing  days*  If  the  word  '^  the  "  were  omitted 
before  the  word  *'  term/'  there  could  not  be  a  doubt  of 
such  being  the  construction  of  the  act.  That  this  con- 
struction might  be  put  upon  the  act  was  shewn  in  the  case 
otDereuzy  v.  GordeUt  M.  T.  37  Geo.  3,  in  a  note  on  this 
section  of  the  act  in  1  Chitt.  Stat.  582. 

TiNDALy  C.  J. — ^We  need  not  say  what  would  be  the 
case  if  the  word  ''  the  ^  were  left  out,  but  we  have  no  au- 
diority  to  leave  it  out ;  and  when  we  recollect  how  highly 
penal  the  act  is  as  regards  insolvent  debtors,  we  think  the 
safer  construction  is,  that  you  are  too  late  now,  and  must 
come  next  term. 

Cripps  took  nothing  by  his  motion  (a). 

(a)  See  Hayward  v.  Priest,  Ante,  Vol.  2,  p.  737- 


Allen  v.  Gilby. 

-ArcHBOLD  applied  to  the  Court  for  a  rule  under  where  an  auc 
the  first  section  of  the  Interpleader  Act,  on  the  following  *»°?*«' ">"  <>»« 

*  ©    action  brought 

against  him  in 

and  another  in  King* a  Bench,  by  different  cUimants  for  the  same  property,  he  m^ilTto^rfSe 
himwlf  under  the  Interpleader  Act,  obtain  rules  in  both  Courts.  ^  ^  "  *^  "»»«»  w  reueve 
If  a  i^t  of  a  sum  dauned  by  the  parties  has  been  paid  to  one  of  them  before  adverse  claim 
made,  the  adverse  claimant  has  a  right  to  have  the  whole  sum  he  claims  paid  into  Court  on  the 
iMider  applying  for  Mlief  rader  the  Interpleader  Act  ^  ^^  '*'*  "® 
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^834^  gtate  of  facts : — An  auctioneer,  on  whose  behalf  he  applied, 
had  goods  sent  to  him  for  sale  by  a  person  named  Renshaw^ 
who  had  other  goods  and  money  from  him  on  account  of 
the  goods  so  sent,  to  the  amount  of  10/.  The  auctioneer 
having  sold  part  of  the  goods,  Allen,  the  plaintiff  in  this 
action,  came  forward  to  claim  the  amount  they  had  pro- 
duced, and  the  value  of  those  at  the  time  unsold.  Ren- 
show,  on  the  other  hand,  insisted  upon  having  the  money 
produced  by  the  goods  he  sent,  and  brought  an  action 
for  it  in  the  Court  of  King*s  Bench,  while  Allen  brought 
this  action  in  the  Court  of  Common  Pleas.  There  could 
be  no  doubt  as  to  the  auctioneer's  right  to  relief  under  the 
Interpleader  Act;  but  the  question  was  as  to  the  manner 
of  drawing  up  the  rule  ?  • 

TiNDAL,  C.  J. — ^You  must  get  rules  in  both  Courts. 

Archbold. — Another  question  is,  whether  the  rule  shall 
be  drawn  up  on  the  auctioneer  bringing  into  Court  13/. 
the  amount  really  due,  or  whether  he  must  pay  into  Court 
the  whole  of  the  money  the  goods  produced,  viz.  231.  and 
a  fraction? 

TiNOAL,  C.  J. — You  must  pay  into  Court  all  claimed  in 
this  action,  which  is  the  whole  of  the  money  produced  by 
the  goods. 

Archbold* s  ultimate  note  of  the  amount  to  be  mentioned 
in  the  rule  was  13/.,  or  such  other  sum  as  the  Court  shall 
think  fit. 

Rule  nisi  accordingly  (a). 

Coram  Tinoal,  C.J.,  GaseleEjJ.,  Vaughan,  J.,  and 

BOSANQUET,  J. 

(a)  See  Bragjf  v.  Hopkins,  Ante,  Vol.  2,  p.  151. 
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1834. 

Moore  v.  Bolcott. 

Assumpsit  for  work  and  labour  as  an  attorney.    Plea»  A  replication  » 
that  the   charges    mentioned    in   the   declaration  were  Pilots  S^very 
?*  charges  at  law  and  in  equity ;"  and  that  the  plaintiff  had  "^j"^"  n  *L 
not  delivered  his  bill  one  month  before  action  brought,  as   not  answer  itiM 
required  by  the  statute.  Replicationi  that  the  charges  men- 
tioned in  the  declaration  were  not  *^  charges  at  law  and 
in  equity."    Special  demurrer,  on  the  ground  that  the 
replication  was    in    the  conjunctive  instead  of  the  dis- 
junctive. 

WAiimoret  in  support  of  the  demurrer. — ^Wliat  the  de- 
fendant substantially  asserts  in  his  plea  is,  that  the  plain- 
tiff's bill  comes  within  the  ^  Geo»  2,  and  that  is  what 
the  plaintiff  is  called  upon  to  deny.  Now,  that  act  re- 
quires that  an  attorney's  bill  for  fees  in  law  or  equity  should 
be  delivered  one  month  before  he  can  bring  any  suit  or 
action  for  it.  The  plaintiff  cannot  be  excused,  therefore, 
for  the  non-delivery  of  his  bill  one  month  before  action 
brought,  if  it  contains  charges  either  in  law  or  equity. 
Unless  the  defendant  had  demurred  to  the  replication,  he 
must,  as  the  pleadings  stand,  have  shewn  that  the  plain- 
tiff's fees  were  for  business  both  in  law  and  equity,  which 
it  is  not  necessary  under  the  act  he  should  do.  The  tra- 
verse of  the  plaintiff  was  rendered  bad  by  making  an  im- 
material part  of  the  plea  parcel  of  the  issue.  Colborne  v« 
Stockdale  (a),  and  Goram  v.  Sweeting  (6). 

Beckett  supported  the  replication,  and  contended  that 
it  was  good,  inasmuch  as  it  strictly  followed  the  plea;  and 
the  defendant  must  be  supposed  to  know  what  business  he 

(a)  1  Strange,  493.  (b)  2  Saand.  206. 

VOL.  II r.  L  D.  p.  & 
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1834. 


Moore 

V, 
BOLCOTT- 


had  employed  the  plaintiff  in.     He  relied  upon  the  case  of 
Wood  V.  Bridden  (a). 

Per  Curiam. — The  replication  is  bad.  The  act  requireis 
an  attorney's  bill  to  be  sent  one  month  before  action 
brought,  if  it  contains  charges  for  fees  in  law  or  equity. 
The  imputation  in  the  plea  is,  that  it  came  within  the  sta- 
tute ;  and  that  imputation  the  plaintiff  should  have  answer* 
ed,  by  saying  that  his  bill  contained  charges  neither  in  law 
nor  equity.  All  the  authorities  are  one  way  except  the 
case  in  Hoffari's  Reports,  and  there  the  objection  was  not 
taken  till  after  verdict. 

Judgment  for  the  defendant. 

(a)  Hobart,  119. 


Evidence  of  a 
•pecial  contract 
may  be  given 
under  tlie  gene- 
ral issue  to  a 
declaration  in 
the  common 
form  for  goods 
bargained  and 
sold. 


Gardner  v,  Albxandsr* 

J\.ELLY  moved  for  a  rule  for  leave  to  plead  several 
matters.  The  action  was  for  goods  bargained  and  sold. 
The  declaration  was  in  the  common  form,  and  the  alleged 
defence  was,  that  the  goods  were  bargained  and  sold;  but 
that  it  was  under  a  special  written  contract,  two  of  the 
conditions  of  which  were,  that  the  goods  should  be  shipped 
within  the  current  month,  and  landed  in  London  within  a 
given  time.  Neither  conditions  having  been  complied  with, 
the  defendant  refused  to  accept  the  goods.  The  difficulty 
which  had  arisen  in  the  mind  of  the  special  pleader  was, 
whether  proof  of  these  facts  could  be  given  under  the 
general  issue,  or  whether  it  was  not  requisite  to  plead  them 
specially. 

Per  Curiam. — ^It  is  unnecessary :  you  may  give  in  evi- 
dence the  special  contract  under  the  general  issue. 


Kelly  took  nothing  by  his  motion. 
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1834. 

Thompson  v.  Bradbury  and  Others. 

X  HIS  was  an  action  of  a  landlord  against  the  assignees  in  answer  to  an 
of  a  bankrupt  named  Andrew  White  for  the  rent  of  cer-  faudior/against 
tain  premises  leased  to  the  bankrupt.     A  rule  had  been  ****  Msigneei  of 

*  '^  ■  bankrupt  for 

obtained  by  Hoggins^  calling  upon  the  plaintiff  to  shew  rent,  the  latter 

cause  why  the  defendants  should  not  have  leave  to  plead  the  term  did 

several  matters,  vix.  First,  "That  the  said  term  of  years  "hemrind  to 

granted  to  the  said  Andrew  White,  as  in  the  said  declara-  ^^^"^^  ^^^  ^^^ 

of  1  &  2  Will  4 

tion  mentioned,  did  not  vest  in  the  said  defendants."  To  c.  56,  s.  25/ 
the  second  plea  there  was  no  objection;  it  related  to  the  ve's^' bin  that' 
covenants  to  repair.     The  third  was,  "  That  the  term  of  they  abandoned 

^  it,  and  were 

years  granted  to  the  said  Andrew  White  came  to  and  vest*  not  therefore 
ed  in  one  William  Venables,  who  afterwards  was  duly  de* 
Glared  a  bankrupt,  and  that  E.  £.,  one  of  the  said  defen- 
dants,  was  duly  appointed  official  assignee  of  his  estate, 
and  the  other  defendants,  J*.  D.,  J,  B.,  and  G.  H.,  were 
duly  appointed  assignees  of  his  estate  and  eflTeots  with  the 
said  official  assignee,  who  afterwards  abandoned,  declined, 
and  refused  to  accept  the  said  term  of  years,  and  that 
therefore  they  the  said  defendants  never  became  the  as- 
signees thereof,  and  the  same  never  vested  in  the  defen- 
dants, so  that  the  same  defendants  should  be  charged 
with  the  performance  of  the  covenant  in  the  said  declara- 
tion mentioned." 

Amos  shewed  cause  against  the  rule. — The  objection  to 
the  third  plea  arises  after  the  word  "  therefore."  There 
is  no  difference  in  law  between  the  premises  vesting  by 
assignment,  and  vesting  in  such  a  manner  that  the  assig- 
nees should  be  charged  with  the  performance  of  the  cove- 
nants in  the  declaration  mentioned.  Under  the  allega* 
tions  of  the  declaration,  it  would  be  necessary  for  the 
plaintiff  to  prove  that  the  defendants  are  charged  with  the 
covenants  in  the  declaration  mentioned,  and  there  is  no 

l2 
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1834.        evidence  admissible  under  the  last  plea  that  might  not  be 
Thompson     8^^^^  under  the  first.     The  statute  passes  nothing  till  ac- 
V*  ceptance  by  the  assignees.    Copeland  ▼.  Stephens  (a). 

Bradbury. 

TfNDAL,  C.  J. — Cannot  the  defendants  give  in  evidence 
every  thing  they  want  under  the  third  plea? 

Hoggins f  in  support  of  the  rule. — I  apprehend  both  the 
first  and  third  are  necessary.  Copeland  v.  Stephens  was 
decided  before  the  passing  of  the  1  &  3  WiU.  4,  c.  56;  in 
8.  25  of  which  act  it  is  said,  ''  That  when  any  person 
hath  been  adjudged  a  bankrupt,  all  his  personal  estate  and 
effects,  present  and  future,  which  by  the  laws  now  in  force 
may  be  assigned  by  commissioners  acting  in  the  execution 
of  a  commission  against  such  bankrupt,  shall  become  ab- 
solutely vested  in  and  transferred  to  the  assignees  or  assig- 
nee for  the  time  being  by  virtue  of  theit  appointment, 
without  any  deed  of  assignment  for  that  purpose,  as  fully 
to  all  intents  as  if  such  estate  and  effects  were  assigned  by 
deed  to  such  assignees  and  the  survivor  of  them.'*  Al- 
though, therefore,  there  may  be  no  acceptance  by  the 
assignees,  yet  the  term  vests  in  them.  The  first  plea  is  a 
general  traverse  that  the  term  did  not  vest  in  the  defen- 
dants; and  the  third  admits  that  it  did  vest  in  them  sub 
tnodoy  viz.  that  they  were  appointed  assignees,  accepted 
of  the  appointment,  and  afterwards  abandoned  the  term, 
thereby  freeing  themselves  from  the  covenants  contained 
in  the  lease. 

BosANQUET,  J. — Do  you  not  by  one  plea  deny  the  ob- 
ligation absolutely,  and  by  another  conditionally,  the  very 
thing  intended  to  be  guarded  against  in  the  new  rules. 

Hoggins, — The  substance  of  the  third  plea  is,  that  al- 

(a)  ]  B.  &  Aid.  593. 


V 

Bradbury. 


MICHaRLMAS  term,  5  WILL.  IV.  14<9 

though  the  statute  vests  the  term  in  the  defendants,  yet         1834. 
that  they  by  an  act  of  their  own  divested  themselves  of  it;     Thompson 
quite  a  different  plea  from  the  first,  which  is  that  it  never 
vested  in  us. 

BosANQUETi  J. — If  it  never  vested,  how  can  you  aban- 
don.^ 

TiNDAL,  C.  J. — Does  the  2«5th  section  of  the  Bank- 
rupt Court  Act  say  more  than  this,  that  the  term  shall 
vest  in  the  assignees  as  if  by  assignment  ?  And  an  assign- 
ment would  not  vest  till  acceptance. 

Hoggins. — If  your  Lordship  could  enable  us  to  say  that 
at  the  trial,  we  should  have  no  difficulty  in  taking  one  of 
these  pleas  only ;  but  the  words  of  the  section  (on  which 
no  case  has  heretofore  arisen)  are,  that  the  personal  estate 
and  effects  of  the  bankrupt  *^  shall  become  absolutely 
vested  in  and  transferred  "  to  the  assignees  for  the  time 
being.  Therefore  it  is  that  we  are  obliged  to  have  the 
third  plea.  Suppose  the  defendants  rested  upon  the  first 
plea  only;  they  would  be  told  at  the  trial  that  no  accep- 
tance is  required,  that  the  premises  vest  in  them  by  force 
of  the  act  of  Parliament,  and  that  therefore  they  are 
liable.  Or  suppose  that  they  rest  upon  the  third  only, 
and  there  is  proof  of  neither  acceptance  nor  abandonment, 
they  would  be  defeated  for  want  of  the  first  which  would 
then  save  them.  Or  suppose  it  proved  that  there  was  an 
acceptance,  but  a  subsequent  abandonment,  although  we 
should  not  be  liable,  we  could  not  stand  upon  the  first 
plea  alone. 

TiNDAL,  C.  J. — Both  pleas  may  be  retained ;  the  first 
as  it  stands:  but  the  third  must  be  altered  so  as  to  confine 
the  issue  upon  it  to  the  question  of  abandonment,  avoiding 
in  it  a  denial  of  the  vesting,  which  is  already  denied  ip  the 
first  plea. 


Thompson 

V, 

Bradburt. 
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1834.  Gaselee,  J. — ^In  my  opinion,  the  defendants  would  not 

be  at  liberty  to  give  evidence  of  a  subsequent  abandonment 
under  the  first  plea,  for  the  act  of  Parliament  would  con- 
clude them.  They  must,  therefore^  be  allowed  the  third 
plea,  modified  as  suggested  by  the  Lord  Chief  Justice. 

Vauohan,  J.,  and  Bosanquet,  J.,  concurred* 

Rule  accordingly. 


Border  r.  Levi. 

Quare,  whether  A.  RULE  had  been  obtained  in  this  by  Atcherly^  Serjt., 

to  state  in  a  Calling  upon  the  plaintiff  to  shew  cause  why  the  copy  of 

coriuVhTwhich  ^^®  ^"^  ^^  capias  should  not  be  set  aside,  and  the  bail- 

a  defendant  u  bond  delivered  up  to  be  cancelled  for  irregularity.     The 

supposed  to  re-     ,  ^^       .     ' 

side?  irregularity  complained  of  was,  that  the  defendant  was 

described  to  be  of  *'  Lemon  Street,  Goodman's  Fields,** 
without  [stating  the  town  or  county  where  the  place  is 
situate;  and  also  the  plaintifi*'s  attorney's  residence  was 
described  simply  **  23,  Lemon  Street,'* 

Comyn  shewed  cause ;  and  argued,  as  a  preliminary  ob- 
jection, that  the  rule  was  irregular  for  asking  to  have  the 
copy  of  the  writ  set  aside  instead  of  the  writ  itself.     But 

The  Court  overruled  the  objection,  on  the  ground  that 
the  copy  might  be  bad  and  the  writ  good,  and  that  at  all 
events  the  defendant  could  know  nothing  of  the  writ  ex- 
cept  by  the  copy  served  upon  him  (a). 

Comyn, — The  description  of  the  defendant's  residence 
in  the  writ  is  sufficient;  for  the  writ  being  addressed  to  the 
%)\Qx\S  oi  Middlesex,  and  directing  him  to  take  the  defen- 

(a)  Vide  Anon,  ante.  Vol.  1,  p.  654  j  1  Cr.  &  M.  408,  S-  C 
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Jant  if  found  in  his  bailiwick,  it  b  deariy  UHneeeasery  ^^M. 
to  add  the  name  of  the  county  to  his  residence.  With  re- 
gard to  the  mere  addition  of  the  county  to  the  plaintiff's 
attorney's  residence,  it  is  not  required  by  tha  Uniformity 
of  Piooefis  Act,  nor  is  it  given  in  the  forms  appended  to 
Tidds  Practice  and  ChiUf^$  ArckbolcTf  Practice. 

Aicherly,  Serjt,  in  support  of  the  rule. -^If  the  deserip* 
tion  of  the  defendant's  residence  here  given  be  held  good, 
it  will  be  deciding  that  none  at  all  ie  neceasary.  As  to 
the  residence  of  the  plaintiff's  attorney,  it  is  intended 
by  the  2  Will.  4,  c.  39,  s.  12,  that  there  should  be  a  clear 
description  of  it  indorsed  on  the  writ,  in  order  that  the 
defendant  may  know  where  to  go  to  settle  the  action. 
Notoriety  as  to  where  Lemon  Sireei,  or  any  other  place 
is,  will  not  do,  because  it  will  not  be  a  clear  direction  to  a 
defendant. 

TiNDAL,  C.  J« — ^The  only  question  we  need  consider  is 
the  first,  viz.  whether  the  defendant's  residence  is  suffi- 
ciently described  in  the  writ  of  capias  by  naming  the  street 
without  naming  the  county.  The  first  section  of  the  Uni- 
formity of  Process  Act  requires  absolutely  that  the  county 
of  the  defendant's  residence  should  be  inserted  in  the  writ 
of  summons;  but  the  fourth  section,  which  applies  to  the 
writ  of  capias,  contains  no  such  requisition.  Nor  is  it 
necessary  that  it  should,  for  the  writ  is  addressed  to  the 
sheriff,  who  can  only  execute  it  in  his  own  bailiwick.  Fur- 
ther, the  form  given  in  the  schedule  of  the  act  leaves  a 
blank  for  the  county  in  the  writ  of  summons,  but  none  in 
the  writ  of  capias;  and  one  of  the  indorsements  to  this 
latter  writ,  which  directs  how  the  plaintiff's  attorney,  or  the 
plaintiff  himself,  shall  describe  his  residence,  omits  to  men- 
tion  the  county.  In  my  opinion,  the  objections  taken  to 
the  writ  are  neither  of  them  valid. 


15^  CA»ES  ON  POINTS  OF  rRACTICB,  C.  F. 

}8d4.  Oasblee^  J.,  concurred,  and  referred  to  Roberts  t* 

'"     '^^'^       Wedderbume  (a). 

Border 

V. 

''*^'  Vaugh AN,  J. — In  the  case  of  Webb  v.  Lawrence  (6),  the 

description  of  the  defendant  was,  **  Kent  Street^  in  the 
county  of  Surrey;^  and  Lord  Lyndhursi  said,  that  the 
act  did  not  require  the  number  of  the  house  to  be  given. 
It  does  not ;  but  I  think  that  that  description  would  have 
been4oo  general  without  the  addition  of  the  county.  I 
am  of  opinion,  therefore,  that  the  description  is  in  this  case 
too  general. 

BosAN<^U£T,  J. — ^I  think  the  fourth  section  of  the  Uni- 
formity of  Process  Act  should  be  construed  with  reference 
to  the  first,  which  clearly  requires  the  county  to  be 
stated. 

Their  Lordships  being  equally  divided,,  the  rule  was 
not  made  absolute  (c). 

(o)  Ante,  Vol.  2,  p.  816.  v.  Jackson,  Id.  p.  605;  King  r. 

(6)  Ante,  Vol.  2,  p.  81.  Afonkhoute,   Id.  p.  221;   Engle- 

(c)  Perring  and  Others  v.  2Vir-  heart  v.  Eyre,    Id.  p.  146 — 3rd 

ner,  ante,  p.  15;  Welsh  v.  Lang-  point. 

ferd,  ante,  Vol.  2,  p.  498;  Bt^ 
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IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Moon  v.  Thynnb.  1834. 

ArCHBOLD  applied  for  a  distringas.    He  produced  AdUHngoiww 
the  usual  affidaviti  that  three  calls  had  been  made  at  the  f^efinuUnt)'^'^ 
defendant's  house  in  Richmond  Terrace,  and  an  appoint-  ^^^  **«  •*•* . 

'  J*  not  been  leired 

mentwas  made  on  the  first  two  occasions,  but  no  service  had  with  the  writ,  it 
been  effected;  on  the  last  occasion  a  copy  was  left.    The  he^gone 
affidavit  proceeded  to  state,  that  the  only  person  seen  at  J?^"**^7onMufd 
the  house  was  a  servant,  and  the  answer  given  every  time  had  left  leryant* 
was,  that  the  defendant  was  gone  abroad^  but  where  the  town, 
servant  could  not  tell.     It  was  sworn  that  the  defendant 
was  gone  abroad  to  avoid  his  creditors.  It  was  contended, 
that,  under  these  circumstances,  the  Court  ought  to  grant  . 
a  distringas,  otherwise  the  plaintiff  would  be  without 
remedy,  for  the  defendant  could  not  be  outlawed,  as  he 
was  abroad  when  the  writ  was  sued  out,  and  he  might 
for  that  cause  set  aside  such  an  outlawry  at  any  time> 
without  appearing  to  this  action  (a). 

GuRNEY,  B.  (6) — ^You  may  take  your  rule. 

Rule  granted. 

(a)  In  Ashby  ?.  StockweUy  Barnes,  that  it  is  with  a  view  of  absconding 

324,  and  ^orc/ay  ?.  Ortf«»,  Barnes,  and  defeating  his  crectitors,  the 

325,  dted  2  Seilon,  299,  it  is  sud,  Court  will  not  reverse  the  outlaw- 
that,  where  the  party  is  beyond  the  ry  on  motion. 

seas  at  the  time  of  the  commence-         \b)  Sitting  alone*  . 
nfent  of  the  outlawry*  if  it  appears 
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1834.        ever,  held  that  the  witness  was  incompetent,  without  a 

Hemino       release;  but  in  order  to  save  time,  it  was  proposed  and 

o.  aereed  to,  that  the  witness  should  be  examined  without 

Bnolish.  .  , 

waiting  for  the  release,  which  was  to  be  prepared  in  the 
meantime.  The  witness  was  accordingly  examined,  and 
the  plaintiff  had  a  verdict.  After  the  trial,  the  plaintiff's 
attorney,  upon  being  applied  to  by  the  opposite  side  to 
release  the  witness  according  to  the  previous  agreement,  re- 
fused to  do  so,  alleging  that  he  had  consulted  his  counsel, 
who  were  of  opinion  that  a  release  was  not  necessary.  It 
was  contended,  that  this  was  a  fraud  upon  the  Judge,  who 
only  allowed  the  witness  to  be  examined  on  the  under- 
standing that  he  was  to  be  released,  and  that  it  was  also 
a  fraud  upon  the  plaintiff. 

Lord  Lyndhurst,  C.  B. — This  seems  to  me  to  be 
merely  a  question  between  the  witness  and  the  attorney* 
I  do  not  see  how  it  can  afiect  the  verdict. . 

Parke,  B. — ^The  only  question  is,  whether  the  evidence 
was  given  by  the  witness  upon  a  condition  strictly  so 
called.  It  rather  appears  that  you  agreed  to  receive  hi» 
evidence  for  the  convenience  of  all  parties,  upon  the  at- 
torney's undertaking  to  give  him  a  release;  his  non- 
compliance with  that  undertaking  would  justify  an  appli- 
cation against  him  by  the  witness,  but  can  be  no  ground 
for  the  defendant  to  move  upon,  as  the  bias  of  the  witness 
was  as  much  removed  by  the  undertaking  as  it  would  have 
been  by  the  release. 

Alderson,  B. — It  appears  to  me  to  be  a  matter  in 
which  tbe  witness  only  is  concerned.  The  plaintiff  ought 
not  to  have  trusted  the  defendant's  attorney. 

Rule  refused. 


anoc. 
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1834. 

NuR8£  r.  Geetinq. 

Alexander  had  obtained  a  rule  nisi  for  setting  Since  the  Uni- 
aside  the  judgment  and  subsequent  proceedings  with  costs  ceu  Ace,  a  de» 
for  irregularity.     The  defendant  was  served  with  the  ^"/^Vwtitiid 
writ  of  summons  on  the  10th  October ^  and  on  the  S5th  a  to  •«  impari- 
declaration  was  filed  (an  appearance  having  been  entered 
according  to  the  statute),  and  notice  given  to  plead  in  four 
days.     Judgment  was  signed  on  the  Slst  for  want  of  a 
plea.    The  objection  was,  that  the  defendant  was  entitled 
to  an  imparlance.    The  rule  was  granted  on  the  authority 
otFrean  v.  Chaplin  (a),  in  which  it  was  held,  that,  where 
the  plaintiff  declares  in  vacation^  the  defendant  is  entitled 
to  an  imparlance. 

C  Jones  shewed  cause. — He  cited  the  11th  section 
of  the  Uniformity  of  Process  Act  (6),  which,  after  reciting 
that,  according  to  the  present  practice  in' certain  cases,  no 
proceedings  can  be  effectually  had  on  any  writ  returnable 
within  four  days  of  the  end  of  any  term,  until  the  begin- 
ning of  the  ensuing  term,  whereby  an  unnecessary  delay 
is  sometimes  created,  for  remedy  thereof  enacts,  '^  that 
if  any  writ  of  summons^  capias^  or  detainer ^  issued  by 
authority  of  this  act,  shall  be  served  or  executed  on 
any  day,  whether  in  term  or  vacation,  all  necessary  pro- 
ceedings to  judgment  and  execution  may,  except  as  here- 
inafter provided,  be  bad  thereon  without  delay,  at  je 
expiration  of  eight  days  from  the  service  or  execution 
thereof,  on  whatever  day  the  last  of  such  eight  days  may 
happen  to  fall,  whether  in  term  or  vacation."  That  sec- 
tion he  contended  would  lose  all  its  effect,  and  proceed- 
ings be  very  much  delayed,  contrary  to  the  evident  in- 
tention of  the  act,  if  the  defendant  was  still  entitled  to  an 
imparlance. 

(a)  Ante,  Vol.  2,  p.  623.  (6)  2  WiU.  4,  c.  39. 
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1834.  Parke,  B. — I  always  understoodj  that,  since  the  Uni- 

Nurse        formity  of  Process  Act,  there  was  an  end  of  imparlances; 

«•  but  as  there  is  a  decision  upon  the  pointy  we  will  speak 

Gb&tino 

to  the  Judges  of  the  King^s  Bench. 

Alderson,  B. — I  have  acted  at  Chambers  twenty  times 
upon  the  notion  that  imparlances  were  abolished. 

Cur.  adv.  vuli. 

Upon  a  subsequent  day,  Mr.  Baron  Parke  said  that  he 
had  consulted  the  Judges  of  the  other  Courts  upon  the 
subject,  and  that  they  were  all  of  opinion,  that,  since  the 
Uniformity  of  Process  Act,  imparlances  are  done  away 
with,  and  that  proceedings  may  be  continued  in  vacation 
without  any  imparlance.  There  was  no  reason  to  doubt 
the  correctness  of  the  report  of  Prean  v.  Chaplin;  and  as 
the  present  case  was  moved  on  the  authority  of  that 
decision,  it  would  be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 


Rix  V.  Kingston. 

A  defendant htd  JPeTERSDORFF  opposcd  bail  on  the  ground  of  the 

'^iT*  u^i***n*"'  *^flSdavit  of  justification  being  defective  in  several  respects: 

condition  of  the  Court,  howevcr,  gave  further  time  on  the  condition 

davit  of  menu,  that  an  aflSdavit  of  merits  should  be  made.     On  a  subse- 

butpJeaded  a  q^^^t  day  the  bail  appearing  to  justify,  Petersdorff  ob- 

pieabywiiich  jected   that   the  defendant  had    pleaded  a  plea    upon 

the  merits  could  ,  ,  -      -              •          -    i                        i , 

not  come  in  whicb  the  merits  of  the  case  could  not  come  m  question, 
waTheid  not  to  ^^^  ^e  contended  that  it  was  a  virtual  breach  of  the  con- 
be  a  virtual  dition  ou  which  time  was  allowed. 

breach  of  the 
condition. 
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GuRN£T,   B.  (a) — I  think,  as  there  is  an  aflSdavit  of         19M. 
merits,  the  bail  may  justify. 


ChiUon,  in  support  of  bail. 

On  a  si^sequent  day,  the  defendant  obtained  a  Judge's      A  pUa  that 
order  to  add  a  plea  of  the  general  issue.    The  former  was  nac  detain* 
plea  was,  that  the  defendant,  at  the  time  stated  in  the  „  ^u^in^ 
declaration,  was  not  detained  iO'  custody  as  therein  al«  ^^  dedaratioD, 

was  held  to  be 
leged*  nich  a  TcxatioiM 

and  frivoloiiB 
plea  aa  to  de- 

Peiersdorff  thereupon  applied  to  set  aside  that  order.  P"^«  ?h*'*^*hi 
The  action  was  for  goods  sold  and  delivered.     The  spe-  to  add  the  ge- 
cial  plea  he  contended  was  a. vexatious  and  frivolous  plea,  "hJ^  being  an 
not  a  plea  to  the  merits,  but  pleaded  for  the  purpose  of  in-  J®**"""'^  ""^  "^' 
viting  a  demurrer  and  getting^  dme.     Pleading  such  a  plea 
by  itself  was  quite  inconsistent  with  the  idea  of  the  de- 
fendant having  a  good  defence  on  the  meritSi  as  it  is  sworn 
they  have, .  and,  there£9re,  they  ought  not  to  be  allowed 
any  favour.    He  referred  to  the  rules  for  pleading  otH.  T. 
4  fVill.  4,  r.  5,  the  object  of  which  was  to  prevent  two  pleas 
being  pleaded  unless  there  were  two  distinct  subjects  of 
defence. 

Parke,  B. — I  am  not  so  satisfied  that  the  first  plea  was 
bad;  but  after  an  affidavit  of  merits,  I  think  the  case  is 
different  and  they  ought  to  be  let  in. 

Aldbrson,  B. — If  the  plea  was  frivolous,  you  might 
have  applied  to  a  Judge  at  Chambers  to  set  it  aside  (6). 

Rule  refused. 

(a)  The  only  Judge  in  Court. 
ih)  This,  it  was  sud,  had  been  done,  and  the  application  refused. 
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1834. 

Walthew  v.  Syers. 

When  pi^  of  ArCHBOLD  moved  to  change  the  venue  from  London 
tion  irises  on  a  ^^  Liverpool^  upon  the  common  affidavit  that  the  cause 
the  venue'can!'  ®^  actiou  (if  any)  afose  at  Liverpool,  and  not  elsewhere, 
not  be  changed    The  action  was  for  180/.  9  partly  on  a  bill  of  exchange 

on  the  common    --^-,,  ,,  -i/»  «  ii       mi  « 

affidavit;  but  in  for  iQOL,  and  the  remamder  for  goods  sold.  The  goods 
▼enue  ^n^oniy  ^^^^  ^^^  ^he  Consideration  for  the  bill|  but  were  a  distinct 
be  changed  un-  demand.  On  this  ground  he  contendedj  on  the  authority 
cumsunces.        of  Greenwajf  v.  Cartington  {a\  that  he  was  entitled  to  a 

rule. 

GuRNEY,  B.«  before  whom  the  motion  was  made,  took 
time  to  consult  with  the  other  Judges,  and  ultimately: he 
pronounced  his  judgment  by  saying,  that  he  had  consult- 
ed all  the  other  Judges,  and  they  were  of  opinion,  that, 
where  part  of  the  demand  arises  on  a  bill  of  exchange,  the 
venue  can  only  be  changed  on  special  grounds. 

(a)  7  Price,  664. 


Dawson  v.  Bowman. 

Where  a  rule  for  X  HIS  was  an  action  to  recover  the  sum  otlHSL  One 
venue  haa  been  couut  was  on  a  bill  of  exchange  for  61/.  13#.  6</.,  and  the 
common  affida-  Other  counts  werc  for  interest  and  goods  sold.  A  rule  to 
▼It,  in  a  case  in  chanse  the  veuue  had  been  obtained  on  the  usual  affida* 

which  the  venue  ^ 

can  only  be  ob-  vit.     A  rule  nisi  was  afterwards  obtained  for  discharging 

ground^ anda  the  rule  for  changing  the  venue,  on  the  ground  that  part 

for  brin*^*n"°**'  ^^  *^®  cause  of  action  arising  on  a  bill  of  exchange  the 

back  the  venue,  yenue  couldnot  be  changed. 

it  will  be  no  an- 
swer to  the'lat* 

ter  rule  to  shew  that  there  are  special  grounds  for  keeping  the  venue  at  the  place  to  which  it  haa 
been  changed;  but  those  grounds  must  be  made  the  subject  of  an  independent  motion  for  chang- 
ing the  venue  in  the  first  instance. 
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Chilton  shewed  cause. — He  admitted,  that,  since  the  de-         1834. 
cision  in  Walihew  v.  Syers  (a),  the  case  of  Greenway  v.       pawsoh 
Carrinsion  lb)  must  be  considered  as  overruled ;  but  his  «. 

Bowman 

affidavit  shewed  special  ground  for  changing  the  venue ; 
for  all  the  witnesses,  it  was  sworn,  lived  at  the  place  to 
which  the  venue  bad  been  changed. 

Parke,  B. — The  practice  in  the  King*s  Bench  is  the 
same  as  in  this  Court.  It  was  expressly  laid  down  in  fFal- 
thew  V.  SyerSf  that  the  venue  cannot  be  changed  under 
these  circumstances. 

Alderson,  B.— ^The  special  circumstances  stated  are  no 
ground  for  discharging  this  rule.  They  must  be  made  the 
subject  of  an  independent  motion^  and  then  the  .other  side 
will  have  an  opportunity  of  answering  them.  As  there 
was  a  doubt  about  the  practice,  the  rule  will  be  absolute 
without  costs. 

Rule  absolute,  without  costs. 

(a)  Ante,  p.  160.  (b)  7  Price,  664. 


Exparie 


JUANNING  applied  for  a  habeas  corpus  to  bring  up  a  in  order  to  ob- 
person  who  was  confined  in  a  lunatic  asylum,  for  the  pur-  ^^  l^tring 
pose  of  producing  him  as  a  witness.    The  affidavit  stated  ^p  ^  P^'^'^ 

\      ^  .        ,  confined  in  a 

that  he  was  rational.  lunatic  aaylam. 

It  18  Decenary 
that  the  affidaTit 

Parke,  B. — You  may  have  a  writ  by  applying  to  a  Judge  J^"  he'b*i^  a 
at  Chambers,  upon  an  affidavit  that  he  is  in  a  fit  state  to  ^*  •tatetobe  re- 

J  J  -  moved,  and  that 

be  removed,  and  is  not  a  dangerous  lunatic.  he  is  not  a  dan- 

gerous lunatic. 
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1834. 

Cleasby  V.  PooLE  and  Others. 
It  18  no  ground   X  HIS  was  a  moftioD  for  judgment  as  in  case  of  a  nonsuit. 

for  discharging  a 
rule  for  judg- 
ment as  in  case        Corny n  shewed  cause  on  an  affidavit  that  the  plaintiff 

ofanonsuit.ona  ^  '■ 

peremptory  un-  had  promised  to  fumish  his  attorney  with  money,  but  hav- 
the  attoroey  ing  been  unable,  through  poverty,  to  do  so,  the  attorney 
^r5t^ai«ihe  withdrew  the  record.  The  pUintiff  he  said  was  ready  to 
piaintiif  had       ^.p y  ^jid  offered  a  peremptory  undertaking. 

promised  to  sup-       ^'  r  r       ^  o 

ply  him  with 

h^lngfidiedto  Uilatt,  in  support  of  the  rule,  contended  that  these 
ne  '*Uthdw"  circumstances,  though  they  justified  the  attorney  in  not 
the  record.         proceeding,  was  no  cause  for  the  defendant  to  shew  against 

this  rule ;  and  it  was  not  even  now  sworn  that  in  fact  the 
plaintiff  had  not  at  the  time  sufficient  money. 

Parke,  B. — I  think  it  would  be  going  farther  than  any 
case  has  yet  gone,  if  we  were  to  allow  this  excuse  to  be  a 
good  answer  to  the  rule.  It  is  a  good  answer  for  the  at- 
torney, but  not  for  the  client. 

Alderson,  B. — There  must  be  some  cause  alleged  be- 
fore we  can  discharge  the  rule,  otherwise  we  should  re- 
peal the  act  of  Parliament.  It  may  be  hard  upon  the  plain- 
tiff, but  we  must  look  to  both  sides,  and  the  plaintiff  is 
not  without  remedy.  We  have  already  gone  far  enough 
on  the  occasion. 

BoLLAND  and  Gurmey,  Barons,  concurred. 

Rule  absolute  (a). 
(a)  See  NidkoU  v.  ColUttgwood,  ante,  Vol.  2,  p.  60. 
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1834. 

Henn  v.  Neck. 
XHIS  was  an  action  by  the  indorsee  against  the  in-  Upon  a  trial  un- 

j  i»  .  ..J  «_•    1  i_    /^         xi_  der  the  writ  of 

dorsor  of  a  promissory  note,  and  was  tried  beiore  the  se-  j^iai  act,  in  an 
condary,  and  the  plaintiflThad  a  verdict  for  121.,  the  amount  *^y'«»  <>"  *  p™- 

•'  *  ^       missory  note, 

of  the  note.  The  case  was  proved  principally  by  admis-  sembUthaxthe 
sions  of  a  debt,  and  a  proposal  to  pay  by  instalments ;  but  produced:  but 
the  amount  of  the  debt  was  not  stated,  neither  was  the  note  j^^^not^'u^n" 
itself  produced.  *t  t^«  ^'n***  *>»« 

non-production 
of  the  note  is  no 

Archbold  moved  to  set  aside  the  verdict,  and  have  a  new  S^^dl^fo*^  new 
trial.      He  contended,  that,  at  least,  the  note  should  have  ^^*- 
been  produced,  according  to  Davis  v.  Dodd  (a),  where  it 
was  held  that  payment  of  a  bill  of  exchange  could  not  be 
enforced  without  producing  the  bill. 

Parke,  B. — It  does  not  appear  that  you  required  it  to 
be  produced,  and,  if  you  did  not  make  the  objection  at  the 
trial,  you  have  no  ground  now  to  move  for  a  new  trial. 

Lyndrurst,  C.  B. — It  ought  to  appear  either  by  the 
notes  or  the  affidavit  that  you  required  the  production  of 
the  note;  for,  if  you  had,  the  witness  might  have  produced 
it,  and^therefore  you  are  now  too  late  to  take  the  objection. 

Rule  refused. 
(a)  4  Taunt.  602- 


Phillips  0.  Turner. 

JM[lLLER  moved  to  set  aside  proceedings  for  irregu-  An  affidavit  of 
larity ,  on  the  ground  of  a  defect  in  the  affidavit  to  hold  to  exchan"ge!  which 

sUtet  that  the 
dffendnt  if  indebted  on  the  hU1|  which  was  payable   at  a  day  paat,  it  sufficient,  without  stating 
that  the  bill  was  not  paid  when  due,  or  that  it  b  stiU  unpaid. 

M  2 
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Phillips 

o. 
Turner. 


bail.  The  affidavit  stated,  that  the  defendant  was  indebted 
to  the  plaintiff  in  the  principal  sum  of  SO/,  on  a  bill  of  ex- 
change, drawn  by  6.  Hawkins,  upon  and  accepted  by  the 
defendant,  payable  at  a  day  now  past,  and  by  the  said  G. 
H.  indorsed  to  R.  P.,  and  by  him  to  the  plaintiff;  but  it 
did  not  allege  expressly  that  the  bill  was  unpaid  or  over- 
due, which,  it  was  contended,  was  necessary,  independent- 
ly of  the  allegation  at  the  commencement  that  the  defen- 
dant was  indebted. 


GuRNEY,  B.,  after  consulting  with  the  other  Barons,  re- 
fused the  rule. 

Rule  refused. 


Where  the  writ 
was  in  trespass 
on  the  case, 
and  the  parti- 
culars of  de- 
mand claimed  a 
debt,  and  an 
application  was 
made  to  set 
aside  the  writ 
as  irregular,  be- 
fore it  appeared 
that  a  declara- 
tion had  been 
actually  filed) 
the  Court  re- 
fused a  motion 
for  setting  the 
writ  aside  as 
being  too  early. 


Addis  v.  Jones. 

fJniL  TON  moved  to  set  aside  a  writ  of  summons  and 
subsequent  proceedings  for  irregularity.  The  writ  was 
in  trespass  on  the  case,  and  there  was  no  indorsement  of 
a  debt  on  the  back.  A  notice  of  declaration  was  after- 
wards served,  accompanied  with  particulars  of  the  plain- 
tiff^s  demand,  for  7/.,  for  the  plain  titty's  services  as  parish 
clerk.  The  notice  was,  that  a  declaration  had  been  filed ; 
but  search  had  been  made,  and  no  declaration  could  be 
found. 

Alderson,  B. — The  writ  is  right  at  present.  Must 
you  not  wait  till  the  declaration  is  actually  filed  ?  Possibly 
there  may  be  a  declaration  which  will  correspond  with  the 
writ. 

CkiUon. — They  must  be  bound  by  the  particulars  deli- 
vered, which  shew  that  the  action  must  be  either  in  as^ 
sumpsit  or  debt.  The  notice  of  declaration  is  at  all  events 
wrong. 
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Lord  LYNDHUR8T9  C.  B. — ^Tbey  appear  to  be  following        1834. 
up  the  writ  irregularly ;  but  it  cannot  be  said  that  the  de- 
claration will  be  variant  from  the  writ  till  it  is  actually  filed. 

A  rule  nt^f  to  set  aside  the  notice  of  declaration  was 
then  granted. 


Grajnt's  Bail. 

X  HIS  was  a  case  of  country  bail,  and  stood  over  from  a  Upon  the  jiutu 
previous  day,  to  enable  one  of  the  bail  to  explain  respect-  fn*^'*°"on^y"* 
ing  a  iBortgage  which  it  was  alleged  existed  upon  the  pro-  cause,  one  of 
perty  specified  in  the  afiidavit.     A  satisfactory  affidavit  lowed  time  to 

I     .  11  explain  respect- 

being  now  produced—  ing  some  pro- 

perty  which  it 
was  alleged  was 
Hmmfrey  applied  for  costs.  mortgaged:  this 

being  afterwards 
done— fTeZflf  that 

Bu$hy,  conirhy  contended  that  the  rule  as  to  costs  did  ^^^^^^^^^^^^ 
not  apdy  to  country  bail  '*'«  costs  of  jus- 

^^^  *  ^  tiBcauon. 

GuRNEYy  B.9  after  consulting  the  Master,  said,  that  the 
rule  applied  equally  to  country  bail  as  Co  town  bail,  and 
allowed  the  costs. 

Packham  0.  Newman. 

JL  HIS  cause  was  tried  before  the  sheriff  of  Sussex^  un-  Where  appiica- 
der  the  Writ  of  Trial  Act.  After  the  jury  were  sworn,  trial  before  the* 
the  defendant's  attorney  applied  to  have  the  trial  put  off,  JJif^'^^^fter 
on  account  of  the  absence  of  a  material  witness.    The  ^^  Jury  were 

sworn,  on  the 
ground  of  the 
absence  of  a 

aaterial  witness,  and  refused,  the  Court  would  only  grant  a  new  trial  en  payment  of  costs. 
OiMere,  whether  the  under-sheriff,  under  the  Writ  of  Trial  Act,  has  power  to  postpone  a  cause, 

or  whether  the  appHcailoir  must  not  be  made  (o  a  Judge  ? 
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under-sheriff  refused  to  put  off  the  trial,  thinking  he  had 
no  power  to  do  so,  and  a  verdict  passed  for  the  plaintiff. 

Clarkson  now  moved  for  a  new  trial,  contending  that 
the  under-sheriff  was  invested  with  the  same  power  as  a 
Judge  at  iVtfj  Prius,  and  ought  to  have  put  off  the  trial. 

Lyndhurst,  C.  B. — Application  to  put  off  the  trial 
ought  to  have  been  made  before  the  jury  were  sworn,  and 
therefore  you  may  have  a  rule  for  a  new  trial,  but  only  on 
the  terms  of  payment  of  costs. 

Humfretff  on  a  subsequent  day,  shewed  cause,  and 
contended  that  the  application  to  the  under-sheriff  was 
too  late. 

Clarkson. — It  may  be  doubtful  whether  the  sheriff  has 
power  to  postpone. 

Alderson,  B. — His  remedy  was  by  applying  to  a  Judge. 

There  was  an  affidavit  of  a  good  defence  on  the  merits, 
and  the  Court  made  the  rule  absolute  on  payment  of  all 
the  costs. 

Rule  absolute,  on  payment  of  costs. 


The  indorse^ 
ment  on  a  writ 
that  the  plain- 
tiff claims  a 
sum  for  debt, 
with  interest 
thereon,  from  a 
certain  day,  is 

sufficiently 
certain. 


CoppELo  r.  Brown. 

JtLNOWLES  moved  to  set  aside  a  bail-bond,  on  the 
ground  of  a  defect  in  the  indorsement  on  the  writ  of 
capias.  The  indorsement  was  in  these  terms:  ''The 
plaintiff  claims  SOL  4s.  6d.  for  debt,  with  interest  thereon 
from  the  lOth  day  of  March  last,  and  SI.  for  costs;  and  if 
the  amount  thereof  be  paid,  &c.  (in  the  usual  way).     He 
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contended  that  the  amount  of  the  debt  was  not  suflSciently         1834. 

specified^  as  the  defendant  might  be  at  a  loss  to  know 

what  to  pay  (a).  «. 

Brown. 

Lord  Lyndhurst,  C.  B. — I  think  it  is  sufficiently  cer- 
tain. 


Parke,  Aldersoj!,  and  Gurney,  Barons^  concurred. 

Rule  refused. 

(a)  It  had  been  the  practice  of  some  Judges  at  Chambers  to  dis- 
charge defendants  on  this  ground. 


Cooper  9.  Waller.     Tabrabi  v.  Thomas. 

XN  the  first  of  the  actions^  J.  Jervis  applied  for  a  rule  An  irregularity 
nisi  to  have  the  bail-bond  given  up  to  be  cancelled,  with  "»thcindorM- 

®  '^  *  ments  on  writs 

costs,  on  entering  a  common  appearance^  on  the  ground  required  by  the 
of  an  irregularity  in  the  indorsement  on  the  capias^  which  no  ground  for 
was  in  this  form :     "  The  plaintiff  claims  73/.  for  debt,  t^Se'^KtV 
and  3/.  Ss,  for  costs;  and  if  the  amount  thereof  be  paid  to  or  for  cancelling 

*  the  bail-bond, 

the  plaintiff  or  his  attorney,  within  four  days  from  the  if  the  plaintiff; 
arrest  hereof,  further  proceedings  will  be  stayed."  the^objeciTon^ 

amends  the  de- 
fect, on  pay- 
In  the  second  action,  a  similar  motion  had  been  made  ment  of  costs; 

by  Barstow,  on  the  ground  of  a  defect  in  the  indorsement  dant  is  to  be 

of  the  writ,  the  word  "  execution "  having  been  substi-  aip^ftirdiM 

tuted  for  "  service.'  *^™^  ""J^"  ^}^ 

amendment  to 
pay  the  debt. 

Parke,  B.,  after  observing  that  the  indorsement  was 
not  required  by  the  act  of  ParUament  (a),  but  only  by  a 


(a)  2  WilL  4,  c.  39. 
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CODPFR 
V. 

'Waller. 


rule  of  Court  (a),  said,  he  thought  it  would  be  proper  to 
consult  the  Judges  of  the  other  Courts,  in  order  that  some 
uniform  rule  should  be  adopted  in  disposing  of  the  tiuroe^ 
rous  applications  occasioned  by  mistakes  in  the  indorse- 
ments required  by  the  rule  of  Court ;  and  th^t  both  ilio- 
tions  should  therefore  stand  over  till  the  followingday ;  when 
his  Lordship  said,  that  he  had  conferred  with  the  Judges 
of  the  other  Courts^  and  they  thought  it  proper  thltt  the 
plaintiffs  in  these  cases  should  have  leave  to  amende  and 
that  they  should  be  allowed  to  shew  the  amendments  as 
cause  against  the  rule  for  setting  aside  proceedings,  which 
would  be  accordingly  discharged  upon  payment  of  costs, 
the  defendant  being  allowed  four  days  from  the  time  of 
the  amendment  to  pay  the  debt.  It  was  recommended  by 
the  Court  that  notice  to  this  effect  should  be  given  to  the 
opposite  party,  and  that  no  further  proceedings  should  be 
had  if  they  would  take  out  a  summons  to  amend,  and  pay 
the  defendant  his  costs  occasioned  by  the  irregularity  up 
to  that  time;  but,  if  he  refused  to  do  so,  then  the  rule  as 
prayed  was  to  be  drawn  up. 

(a)  R.  H.  2  Will.  4,  s.  2,  continued  by  6  Reg.  Gen.  M.  T.  3  WiU.  4. 


The  improper 
introduction  of 
a  venae  into  a 
declBratioDi 
contrary  to  the 
rules  of  If.  7. 
3  &  4  Will.  4, 
c.  42,  is  no 
ground  for  set- 
ting aside  the 
declaration,  the 
proper  course 
being  to  apply 
to  a  Judge  at 
Chambers  to 
strike  it  out. 


TOWNSBND  V.  GURNEY. 

Jtk.t^OWLES  applied  to  set  aside  a  declaration,  because 
the  venue  had  been  improperly  introduced  into  the  declara- 
tion, contrary  to  the  late  rule  of  /7.  71  3  &  4  WiU,  4, 
c.  42,  B.  8. 

GuRNEY,  B. — I  think  that  is  no  ground  for  setting  aside 
the  declaration.  You  may  apply  at  Chambers  to  have  the 
unnecessary  matter  struck  out. 

Rule  refused  {a). 

(a)  Sec  Harper  y.  Champneys,  ante,  Vol.  2,  p.  680. 


MICHAELMAS  TBRM^  5  WILL.  IV*  169 

1834. 

LaMBBRT  f.  WllAY. 

HuMFRE  Y  aored  to  discharge  the  defendant  out  of  An  tflSktit  4»f 
GUttody  on  entering  a coikittCn  appearanosi  on  the  ground  ^ tklZ^ 
of  a  defeet  in  the  affidavit  to  hold  to  bail.     The  affidavit  ftr^ayiMntof 
was  made  by  the  )plaintiff|  and  stated  that  Thomat  Wray  at  *  p^nitMhu- 
(the  defendant)  was  justly  and  truly  indebted  to  the  depo-  g^oro  to  hav« 
nent  in  the  sum  of  250/.  and  upwards,  upon  and  by  virtue  "^^i^^jj^ 
of  a  certain  indenture  made  between  &o.^  whereby  the  indcuM  in  tto 
said  Thomat  Wtny  did  covenant  and  agree  that  the  said  ctetidvMM^ 
Thomcis  Wray  and  his  wife»  his  executors^  &c.^  or  some  |^tBrmuiH«^, 
or  one  of  them,  should  and  would  well  and  truly  pay  or  ^^^  **  ^ff^f 

Wtt  iKrt  pain  at 

cause  to  be  paid  unto  the  deponent  the  said  sttm  o£2B0L,  thetayapfttnt- 

with  lawful  interest  for  the  same  at  the  rate  of  51.  per 

centum  per  annum,  at  a  time  now  pasU    He  objected 

that  the  affidavit  did  not  negative  that  the  money  was  paid 

on  the  day  it  ought  to  have  been,  nor  was  it  averred  that 

it  still  remained  due,  or  that  there  had  been  a  breach  of 

the  covenant. 

Parke,  B. — It  is  sworn  that  the  time  for  payment  has 
elapsed,  and  how  could  the  defendant  be  indebted  if  the 
ttioney  wtis  paid?  I  think  the  affidavit  is  sufficiently  pO« 
sitive. 

ALt^siiso:N  and  Gurnet,  Barons,  concurring — 

Rule  reftised. 
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Popjoy's  Bail 
If  baU  arc  op-     (^,  JONES  Opposed  bail,  on  the  sround  of  the  affidavit 

posed  on  the  ,  '^^  . 

grouQdofthe  having  the  word  **  possessed'*  instead  of  worth."  He 
tification  be^Qg  Contended,  that,  as  the  affidavit  was  insufficienti  he  would 
fw^r  thaT*   ^®  entitled  to  costs,  though  the  bail  should  prove  to  be 

tbey  are  sufficient. 

"  worth"  the 

requisite 

^jl^^^J;?**'  K  V.  Richards,  conird,  produced  a  fresh  affidavit,  in 
the  bail  are,  in    which  the  bail  were  sworn  to  be  **  worth  "  the  requisite 

n/etf  sufficient, 
and  afterwards     aUlOUnt. 
justify,  the  de- 
fendant will  not 

S^uJtV^n'^'''  Parke,  B,— The  consequence  will  be,  that  you  will  not 
bail,  but  he  will  receive  costs  even  if  the  bail  are  sufficient  in  other  re- 

not  pay  the  ^*  ... 

costs  of  oppos-    spects.     You  Will  not  pay  costs. 

ing. 

The  bail  then  justified  without  further  opposition. 


Probert  V,  Rogers. 
The  mere  fectof  Jp.  POLLOCK  shewed  cause  against  a  rule  which  had 

a  priBcipe  not 

being  to  be  been  obtained  by  R,  V.  Richards  for  setting  aside  the 
ground  for  Mt-  ^'»^*  capios  and  proceedings  to  outlawry,  with  costs.  One 
ting  a«de  pro-    rrround  of  the  motiou    is,  that  there   was   no  prtBcine. 

ceedings  to  out-  °  r         i" 

iawry,ifitis  The  defendant  swears  he  has  searched  and  could  not  find 

pracipe  was  at  any,  but  it  is  positively  sworn  on  the  other  side,  that  SLprtE- 

rheofSl^*"^ '"  ^P^  was  left  in  the  office,  though  it  may  not  be  there  now. 

Where  a  The  Other  objection  is,  that  we  outlawed  him  when  we 

plaintiff  pro-  -         , 

ceeded  against  knew  he  was  in  ^m^rica;  but  it  is  positively  sworn  that 
here  andin*        he  Went  abroad  to  avoid  his  creditors. 

America  for  the 

same  cause  of  action,  and  the  defendant  was  arrested  in  America,  and  took  the  benefit  of  the  In- 
solvent Act  here,  the  Court  would  not,  on  that  ground,  set  aside  the  proceedings  to  outlawry  which 
had  been  taken  here,  but  left  the  defendant  to  plead  these  facts,  it  being  swurn  that  he  went  abroad 
to  avoid  his  creditors. 
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jR.  F.  Rtchards^  in  support  of  the  rule. — The  plaintiff        1834. 
proceeded  against  the  defendant  in  this  country  at  the  very      pi^qbert 
time  he  was  taking  proceedings  against  him  in  America^  «• 

where  he  was  arrested  and  took  the  benefit  of  the  Insolvent 
Act.  The  Courty  therefore,  ought  to  relieve  him  in  a 
summary  way,  as  he  could  not  plead  those  facts,  as  they 
occurred  after  the  action  was  commenced. 

Parke,  B. — ^If  it  is  any  defence  at  all,  satisfaction  after 
action  is  brought  could  be  pleaded.  The  rule  can  only 
be  absolute  on  payment  of  all  costs,  and  putting  in  bail 
or  rendering. 

Rule  absolute  accordingly. 


Peate  9.  Dickens. 

J.  HIS  Vas  an  action  on  a  promissory  note  made  by  the  An  attoraey  is 
defendant.     The  defendant  pleaded  several  special  pleas,  29  Car.  2, c.7i, 
the  purport  of  which  was,  that  one  Chambers^  being  in-  hibVisMrtiin'**' 
debted  to  the  plaintiff,  the  plaintiff's  attorney  and  the  de-  persons  from 

#.      1        »  11  11-  1  doing  any  work 

fendants  attorney  had  met  upon  the  subject,  and  came  to  of  their  ordinary 
an  arrangement  on  behalf  of  their  respective  clients,  and.  Lord's  day!^* 
amonfi^st  other  stipulations,  the  defendant  agreed  to  be-  Anattomey,who 

^  f^  *  o  ^        acting  on  be- 

come responsible  for  part  of  the  debt  due  to  the  plaintiff,  half  of  his  client, 

for  which  the  note  was  given,  the  plaintiff  agreeing  to  give  personally  re^^ 
further  credit  to  Chambers,  &c.  It  was  then  averred,  that  p^^rt  of lhc°debt 
the  note  was  given  on  a  Sunday  in  pursuance  of  the  agree-  o^i^s  by  him, 

_  .  1         ,       1        1       1    /•      1  does  not  thereby 

ment  entered  into  on  that  day  by  the  defendant  as  attorney  do  any  worii  of 
for  his  client,  and  in  the  way  of  his  business  and  calling,  caiiinVwUhia 
with  the  attorney  for  the  plaintiff.  The  plaintiff  demurred,  the  meaning  of 


that  act 


R.  V.  Richards,  in  support  of  the  demurrer,  con- 
tended that  the  pleas  were  bad  in  point  of  form,  because 
they  did  not  aver  that  what  was  done  was  contra  formam 
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1834.  Miaimiit  or  that  the  pkintiff  was  eognisant  of  the  way  in 
which  the  agreement  was  made.  It  has  never  been  de- 
cided, that  an  attorney  is  within  the  operation  of  the  act, 
which  was  described  i  in  Tie  King  v.  The  InkaUianis  of 
WhitHa9h{d)y  aa  a  highly  penal  one^  and  to  be  construed 
Btrictly.  Upon  the  first  point  he  referred  sbordy  to 
fFelis  V.  Igguldin(6)j  Lee  v.  Clarke{c),  EmiClmriearde 
v.  Stokes  {d)f  The  King  v.  Southerton  (e),  and  Begbie  ▼. 
Leei(/). 

PaticSi  B, — By  this  agreement  the  defendanti  an  attor- 
neyi  agrees  to  make  himself  personally  liable.  We  ctan 
take  notice  of  what  the  business  of  an  attorney  is;  but  how 
can  we  say  that  it  is  part  of  the  business  of  an  attorney  to 
enter  into  an  agreement  by  which  he  makes  himself  per- 
sonally responsible? 

JustieCi  in  support  of  the  pleas,  was  then  called  on  by 
the  Court. — He  contended  that,  as  it  appeared  that  the 
defendant  and  the  plaintiff's  attorney  were  acting  as  soli- 
citors for  their  respective  clients,  what  they  did  must  be 
considered  as  done  in  the  course  of  their  business  or  ordi- 
nary calGng,  and  that  it  was  the  ordinary  business  of  an 
agent  to  settle  matters  for  his  principal;  and  that  the  note 
was  thereby  avoided,  as  being  contrary  to  the  29  Car.  8, 
c.  7,  s.  1.  He  relied  upon  Fennelly.  MuUer(g\9ind  parti- 
cularly Smith  V.  Sparr&w  [h),  where  it  was  held,  that  an 
action  will  not  lie  on  a  contract  entered  into  on  a  Sunday ^ 
although  entered  into  by  an  agent,  and  although  the  ob- 
jection is  taken  by  the  party  at  whose  request  the  contract 
was  entered  into.  Mr.  Justice  Park  there  says,  '*  the  ex- 


(a)  7  B.  &  C.  696,  602.  (e)  6  East,  126., 

(b)  3  B.  &  C.  186.  (/)  1  Cr.  &  J.  106. 

(c)  2  East,  S33.  (g)  5  B.  &€.  406. 

(d)  7  East,  516.  (4)  4  Bing.  84 ;  2C.&  R644,8.C. 
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pression  *  any  worldly  labour*  cannot  be  confined  to  a  ^^^' 
man's  ordinary  callings  but  applies  to  any  business  he  may 
carry  on,  whether  in  his  ordinary  calling  or  not.  The  act 
of  the  agent  must  be  esteemed  the  act  of  the  party.  The 
statute,  being  designed  for  the  support  of  the  religion  of 
the  country,  ought  to  receive  an  extended  construction.'* 
Here  both  attornies  met,  and  transacted  business  for  their 
respective  clients. 

Lord  Ltndhurst,  C.  B. — ^It  has  never  been  held  that 
an  attorney  is  within  tlie  act.  The  present  transaction  is 
something  ttlira  the  ordinary  calling  of  an  attorney. 

Aldkrson,  B. — The  words  of  the  act  ar«»  **  that  no 
tradesman,  artificer,  workman,  labourer,  or  other  person 
whatsoever,  shall  do  or  exercise  any  worldly  business,  or 
work  of  their  ordinary  calling,  upon  the  Lord's  day."  Those 
words  only  apply  to  persons  ejusdem  generis.  But  this  is 
an  undertaking  to  pay  out  of  the  attorney's  own  pocket; 
it  is  not  his  client  who  is  to  pay,  but  the  defendant  makes 
himself  personally  liaUe ;  that  is  not  at  all  like  the  ordi- 
nary bnstneas  of  an  attorney. 

Parks,  B. — It  was  expressly  held  in  The  King  v.  The 
Inhabitants  of  Whitnash  (a),  that  the  act  only  applies  to 
persons  efusdem  generis  with  those  mentioned  in  the  act ; 
and  there  is  nothing  to  shew  on  the  face  of  the  pleas,  that 
the  plaintiff  was  cognisant  of  the  ciroumitance  that  his 
attorney  had  taken  the  note  on  the  Sunday. 

Justice  then  took  objections  to  the  declaration. 

The  Court  gave  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
(a)  7  B.  &  C.  696. 
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Rex  r.  The  Sheriff  of  Surrey  in  a  Cause  of 

Weston  r.  Woods. 

On  a  notion  for  X  HIS  was  a  rule  which  bad  been  obtained  by  C.  Jones^ 
attachment        ^^^  setting  aside  an  attachment  on  payment  of  costs. 

against  the 
sheriff  on  terms, 

the  affidavit  Greavcs  shewed  cause,  and  objected  that  the  affidavit 

ought  to  state  at  •        n;   •      ^    .  ,    v       .  /     ,  i 

whose  expense    was  insumcient,  m  not  shewing  at  whose  expense  the  mo- 
^roouon  IS      ^j^^^  ^^^  made.     He  cited  Price's  Practice,  p.  157,  where 

the  form  is  ^given^  and  also   the   rule  of  Mich.  K.  B. 

69  Geo.  3  («)• 

C.  Jones  was  heard  in  support  of  the  rule. 

Lord  Lyndhurst,  C.  B. — It  ought  to  have  stated  at 
whose  expense  it  was  made :  it  is  better  not  to  deviate 
from  the  established  form. 

Rule  discharged  (6). 

(a)  2  B.  &  Aid.  240. 
(b)  See  Rex  v.  Sherif  of  Middlesex,  ante,  Vol.  2,  p.  286. 


HoDsoN  r.  Gamble. 

m 

Apiaintiff,  being  X  HIS  was  a  rule  obtained  by  FoUeti  on  behalf  of  the  de- 
his piaoeof re?i-  feodant,  Calling  on  the  plaintiff  to  shew  cause  why  pro« 
^BeViCoff  ceedings  should  not  be  stayed  till  be  had  given  security  for 
Home,  Fleet  costs^  or  his  placc  of  residence.  The  affidavit,  on  which  the 
not  sufficient,  motion  was  made,  stated  that  the  plaintiff  had  arrested 
were^'SJ^*"*"  the  defendant,  the  defendant  having  at  that  time  a  larger 
till  he  gave  a      claim  afirainst  the  plaintiff,  who  had  left  his  place  of  resi- 

better  place  of  ®  *^  .  ,       ,       ,  . 

residence.  deucc  and  gone  to  Liverpool;  that  he  was  m  great  distress 

there,  and  represented  that  he  was  about  to  go  to  Sydney 
to  settle. 
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Godson  shewed  cause,  upon  an  affidayit,  that  the  plain-         1834. 
tiff  was  residing  at  PeeVs  Coffee  House ^  Fleet  Street ^  and 
that  he  was  not  going  to  settle  abroad,  but  was  about  to 
engage  in  mercantile  speculations. 

FoUettf  in  support  of  the  rule,  contended  that  PeeTs 
Coffee  House  was  not  a  sufficient  residence  for  the  plain- 
tiff to  give,  he  ought  to  have  a  house  or  place  of  business, 
or  give  security  for  costs.  It  is  sworn  that  we  made  in- 
quiries about  him  a  few  weeks  ago,  and  were  informed 
that  he  had  been  discharged  by  a  sheriff's  officer  half  an 
hour  before.  The  plaintiff  arrested  the  defendant  for  the 
whole  of  his  debt,  and  the  defendant  has  been  advised  to 
arrest  the  plaintiff  for  a  cross  demand  due  to  him  of  400/., 
which  exceeds  the  plaintiff's  demand.  We  have  been  un- 
able to  find  him  or  to  serve  him  with  process,  and 
the  plaintiff's  attorney  has  refused  to  accept  process  for 
him,  or  to  allow  a  general  reference  of  all  matters  in  dis- 
pute, which  the  defendant  proposed. 

GuERNET,  B.  (a) — I  do  not  think  the  defendant  is  en- 
titled to  have  security  for  costs,  as  the  fact  of  the  plain- 
tiff's going  out  of  the  country  to  settle  is  contradicted ; 
but  he  is  entitled  to  ask  for  a  better  residence  than  PeeVs 
Coffee  House ;  and  therefore  all  proceedings  will  be  stayed 
till  a  better  residence  is  given,  and.no  costs  on  either 
side. 

Rule  absolute  accordingly. 

(a)  Sitting  alone. 
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1834. 

Hahgravb  v.  Holpgn. 

Where  the  X  HIS  was  a  Diotion  for  setting  inside  an  order  of  Mr. 

Mirregdar ^  Baron  Bolland,  with  costs.  It  appeared  that  the  plaintiff 
ImAlTdrfciIdwjt  ^^^  8«gn^  judgment  for  want  of  a  plea.  A  summons  was 
taking  out  a       taken  Ottt  by  the  defendant  to  set  aside  that  judgment ;  the 

aummons  to  aet       i   «    ^./vifl         ^  a     «.         -  t  t         /  i 

it  aside,  he  in-  platntifi  8  attorney  finding  it  was  irregular^  (no  rule  to 
Sain^*that  the  p'****  having  been  given)^  told  the  defendant's  attorney, 
judgment  was     that  he  should  not  attend,  for  that  he  had  withdrawn  the 

withdrawn  :— 

He»,  that  the  judgment.  The  plaintiff's  attorney  not  attending  the 
noiLhTtoget  >ummon8|  two  other  summonses  were  taken  out,  and,  on 
an  order  drawn    |;he  third,  both  parties  attended  before  Bolkmd,  B.,  who 

up  for  setting  »  r  »        » 

aside  the  judg-    made  an  order  for  setting  aside  the  judgment  with  costs. 

mentf  and  that 
therefore  the 

Sabufto'^  th  AtDERSOW,  B.— An  irreguUr  judgment  was  withdrawn, 
expense  of  it.      and  therefore  the  costs  of  the  subsequent  summonses  to 

set  it  aside  ought  not  to  be  charged. 

Parke,  B. — The  rule  must  be  absolute,  but  without 
costs :  no  costs  are  aUowed  on  setting  aside  a  Judge's 
order. 

Wigkimamt  for  the  rule. 

FoUeii,  eatUriL 

Rule  absolute,  without  costs. 
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1834. 

Robinson  r.  Robinson. 
JCOBINSON  moved  for  costs  of  the  day  for  not  pro-  The  motion  for 

J.         .     ^  •   1  costs  for  not  pro- 

Ceedmg  to  trial.  ceeding  to  trial 

is  for  a  rule  to 
be  absolute  in 

Parke.  B. — In  this  Court  it  is  not  a  rule  absolute  in  the  four  days,  unless 

,   ,  ,  ^  cause  is  shewn 

first  instance^  nor  a  rule  iif>j  in  the  common  form;  but  it  is  in  the  meantime. 
a  rule  whichi  if  cause  is  not  shewn  in  four  days,   makes 
itself  absolute  without  any  motion  for  that  purpose. 

Channel  shewed  cause;  and  the  rule  was  ultimately  re- 
ferred to  the  Master  (a). 

(a)  See  Ralnf  y.  Oloretuhaw,  11  Price,  512. 


Re  Tipton. 

JSUSB  Y  moved  to  discharge  the  applicant,  who  was  in  a  motion  to  dis- 
custody  in  Gloucester  gaol  on  an  estreated  recognizance.  dant^o*m  mT' 
The  recognizance  was  to  appear  at  the  assizes  on  a  charge  tr»ted  recogni- 

*  sances,  under 

of  felony.    He  grounded  his  motion  on  the  4  Geo.  3,  c,  10,  the  4  Geo.  s,  c. 
and  on  certain  affidavits;  but  it  appeared  that  he  had^not  pre<^ded  by  a 
given  notice  to  the  solicitor  of  the  Treasury.  "°??*  '**  iJ*t 

®  ^  sohcitor  of  the 

Treasury. 

Parke,  B. — ^The  practice  requires  you  must  do  so  be- 
fore you  can  move. 

Rule  refused. 


VOL.  III.  N  B.  p.  c. 
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WooLLisoN  v»  Hodgson. 

An  attorney's  HUMFRE  F,  on  the  7th  of  June  last,  had  obtained  a 

bill  having  been  j^ig  u,'^,'  for  setting  aside  two  attachments  which  had  is- 

ordered  to  be  ,                     °                                           , 

taxed  after  the  sued  against  One  Empson  an  attorney  m  the  country,  for 

abiu  of  exchange  nonpayment  of  two  sums  of  money  pursuant  to  two  aUo- 

for  the  amount,  catuTS  of  the  Master,  and  for  having  the  money  refunded 

It  was  found  he  '                                o                       ^ 

had  been  over-  to  Mr.  Empson,  on  the  ground  that  there  had  heen  no 

ordered  to  re-  personal  scrvice  of  the  rules,  nor  any  personal  demand  of 

Jiym^nl?ric  ^hc  moncy.     The  rule  had  been  enlarged  to  this  term  at 

client,  and  also  the  instance  of  the  defendant. 

by  a  subsequent 
order  to  pay  the 

more^thAn  a  °°'  Miller  shewed  cause. — It  appeared  thsit  Empson,  having 

sixth  having  heeti  attorney  for  the  defendant,  in  defending  the  above 

been  taken  off.  •'                     ... 

Upon  the  appii-  action,  had  delivered  his  bill  for  business  done,  for  which 

tomey  to  be  ai-  the  defendant  gave  him  a  bill  of  exchange.     The  defen- 

lowed  to  pay  j^^j^^  ^j^^^^  obtained  a  Judge's  order  for  taxing  the  bill,  and 

these  sums  to  the  ^                                      a                  ' 

holder  of  the  bill  for  having  the  excess  refunded  to  him  hy  Mr.  Empson. 

(which  had  been  The  Master  found  that  a  sum  of  6/.  1 5s.  Sd.  was  due  from 

2tead"ofhSf  ""  the  attorney  to  his  client,  which  being  more  than  a  sixth, 

client,  he  was  the  plaintiff  obtained  another  order  for  having  the  costs 

ordered  to  do  so  •        ,                                                                                     ^ 

vrithin  a  week,  of  taxation  taxed  to  him,  which  costs  were  accordingly 

an^ttachment"  taxed  by  the  Master  at  7L  9s.  6rf.     Those  orders  were 

should  issue:—  ^lade  rulcs  of  Court,  and,  upon  affidavits  of  a  demand  and 

Held,  that  no  *           »     r 

demand  of  these  refusal  of  the  amount  of  both  allocaiurs,  attachments  were 

LWO  BUDIS  WftI  _ 

necessary  to  moved   for.    In  the  meantime  Mr.  Empson  having  paid 

tochmenTbut  away  the  bill  of  exchange  which  had  been  given  him  by 

that  it  was  his  jjis  client,  and  the  bill  having  been  dishonoured  by  the 

duty  to  seek  the  '               ,                         i                  i. 

holder  of  the  defendant  when  it  became  due,  application  was  made  to 

money  to^him.*  the  Court  by  Mr.  Empson  to  be  allowed  to  pay  to  the 

A  personal  holder  of  the  bill  the  sum  which  the  Master  found  he  had 

service  of  the 

rule  of  Court  been  overpaid,  in  exoneration  of  bis  liability  to  that  ex- 
must  be  made 
to  ground  an  at- 
tachment for 

nonpayment  of  money  pursuant  to  a  Judge's  order,  which  is  afterwards  made  a  rule  of  Court; 
and  service  of  the  order  and  aUocaiur  are  not  sufficient,  nor  is  service  of  the  rule  on  the^  London 
agents  of  the  attorney  sufficient;  and  for  this  defect  an  attachment,  issued  at  the  end  of  Jofutary, 
and  executed  on  the  13ch  of  Felnruary,  was  set  aside  in  Triniiy  term  following. 


Hodgson. 
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tent  (a);  and  the  Court  thereupon  granted  a  rule  (which  1^^* 
was  dated  January  29th)  that  Mr.  Empson  should,  within  woollison 
a  week,  pay  to  the  bolder  of  the  bill  the  two  sums  of 
6/.  \58.  3d.  and  7/.  9s,  Sd.^  making  together  the  sum  of 
14/.  4^.  9d.f  or  in  default  thereof  that  an  attachment  should 
issue  against  him.  This  rule  was  never  personally  served 
upon  Mr.  Empson,  but  a  copy  was  served  on  his  agents 
in  London;  neither  were  the  two  sums  of  money  mentioned 
in  the  rule  demanded  of  him,  except  on  the  21st  otJanu^ 
oryj  when  the  two  Judges'  orders  were  served  on  him 
before  they  were  inade  rules  of  Court.  The  money  was 
not  paid  to  the  holder  of  the  bill  according  to  the  last  rule; 
and  on  the  12th  of  February  the  defendant  was  taken  on 
the  two  attachments  issued  for  not  paying  the  two  several 
sums  of  7/.  9^.  &d.  and  6/.  IBs.  3d.,  and  costs.  It  was  con- 
tended^ that,  under  these  circumstances,  no  demand  or 
service  was  necessary,  and  that  the 'attachments  were  re- 
gular. 

Parke,  B. — Upon  the  last  rule  no  demand  was  neces- 
sary upon  Mr.  Empson,  he  was  bound  to  find  out  the 
holder  of  the  bill,  and  pay  him  the  money ;  but  can  the 
attachment  be  supported  without  the  assistance  of  the  two 
rules  on  which  the  attachments  were  granted? 

Humfrey. — It  is  sworn  that  no  service  of  the  last  rule 
was  made  except  on  the  agent,  and  the  only  service  of  the 
two  former  rules  was  on  the  same  agent.  The  last  rule 
only  authorizes  one  attachment,  and  two  were  issued. 

Parke,  B. — ^There  must  be  perscmal  service  to  bring  a 
party  into  contempt,  the  rule  must  be  absolute. 

The  other  Barons  concurred. 

Rule  absolute. 

(a)  Sec  ante,  Vol.  2,  p.  36 1 ,  S.  C 
n2 
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Where  a  sheriff 
applied  for  re- 
lief under  the 
Interpleader 
Act,  and  it  ap- 
peared that  he 
had  been  guilty 
of  neglect,  the 
Court  refused 
to  relieve  him 
from  any  liabi- 
lity occasioned 
thereby. 

Quare,  whe- 
ther the  delivery 
of  a  writ  to  the 
deputy,  under 
the  3  &  4  miL 
4,  c  42,  binds 
the  goods  as  if 
the  writ  had 
been  delivered? 
to  the  sheriff 
himself. 


Brackembury  f?«  Laurie. 

X  HIS  was  a  rule  which  had  been  obtained  by  Wightman, 
under  the  Interpleader  Act,  on  behalf  of  the  sheriff  of  Li«- 
colnshirCi  calling  upon  John  WheJpdale  and  the  plaintiff 
to  appear  and  state  their  claims.  The  motion  was  made 
in  the  early  part  of  the  term. 

Henderson^  for  the  claimant,  shewed  cause  upon  an  affi- 
davit that  the  goods  seized  were  the  property  of  the 
claimant,  having  been  delivered  to  him  under  a  bill  of  sale 
from  the  defendant  executed  before  the  delivery  of  the 
writ  to  the  sheriff,  and  that  the  sheriff  took  possession 
upon  a  promise  of  indemnity  from  the  plaintiff.  He  also 
objected  that  the  sheriff  should  have  come  earlier — the 
seizure  having  been  on  the  8th  of  September.  He  might 
have  applied  to  extend  the  time  for  returning  the  writ,  in* 
stead  of  seizing  the  goods. 


Parke,  B. — He  could  not  come  sooner. 

Alderson,  B. — A  Judge  at  Chambers  has  no  power  to 
grant  relief  (a). 

Humfrey^  for  the  plaintiff. — The  bill  of  sale  is  dated 
the  2nd  of  September^  the  very  day  on  which  the  Ji.  fa. 
issued.  The  writ  was  sent  to  Mr.  Capes,  who  was  gene- 
rally supposed  to  be  the  London  deputy  for  the  receipt  of 
writs,  and  acting  as  such  for  the  under-sheriff  under  the 
late  act  (6).      He,  however,  denied  being  the   sheriff's 


(a)  See  Cook  v.  AUetif  ante>  Vol. 
2,  p.  11,  ace. 

(b)  3&  4  W.  4,  0.  42,  s.  20,  by 
which  it  is  enacted,  that,  from  and 
after  the  1st  day  of  June,  1833, 


the  sheriff  of  each  county  in  Eng- 
land and  Wales  shall  severally 
name  a  sufficient  deputy, who  shall 
be  resident  or  have  an  office  with- 
in one  mile  from  the  Inner  Tern- 


Laurie. 
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deputy,  and  the  writ  was  immediately  sent  to  the  sheriff         1B34. 
himself,  but  he  returned  no  answer  till  the  8th.     The  „  ^"~^' 

Brackenburt 

sheriff,  therefore,  has  been  guilty  of  gross  neglect,  and  is  v. 

entitled  to  no  favour.  By  that  act  it  was  bis  duty  to  have 
had  a  deputy  in  London  for  the  receipt  of  writs,  and  a 
delivery  to  him  would  have  bound  the  goods,  and  we 
ought  to  be  at  liberty  to  try  that  question :  no  excuse  is 
given  for  the  delay,  and  the  plaintiff  will  probably  lose 
the  benefit  of  his  execution. 

Wightman,  in  support  of  the  rule. — Every  intendment 
ought  to  be  made  in  favour  of  the  sheriff:  he  has  had  no 
opportunity  of  answering  the  affidavits  on  the  other  side. 

Parke,  B. — We  think  the  sheriff  is  entitled  to  be  re- 
lieved in  respect  of  the  adverse  claims;  but  he  must  remain 
liable  to  the  plaintiff  for  any  loss  he  may  have  sustained 
by  his,  the  sheriff's,  negligence.  The  goods  must  be  sold  and 
the  money  paid  into  Court,  and  the  sheriff  will  be  dis- 
charged from  all  liability  except  for  any  negligence  he 
may  have  been  guilty  of  in  executing  the  writ,  and  in  not 
appointing  a  deputy  according  to  the  act. 

Rule  absolute  without  costs:  the  sheriff 
not  to  be  called  on  for  a  returur 

pie  Han,  for  the  receipt  of  writs,  on  or  touchiDg  the  execution  of 

granting  warrants  thereon,  mak-  any  process  or  writ  to  be  directed 

ing  returns  thereto,  and  accepting  to  such  sheriff, 
of  all  roles  and  orders  to  be  made 
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"  Jackson  v.  Jackson. 

A  writof  edf»a«   JSUTT  shewed  cause  against  a  rale  which  had  been  ob* 

directed  to  the       .•      ji       »»       •     ^  ,.•  •  j        •.     i»  •      i*      • 

•herifiof  JfMi-     tamed  by «/.  Jervts,  for  setting  aside  a  wnt  of  capias  for  ir- 
'^'^  u  inegtt-  regularity,  and  for  discharging  the  defendant  out  of  custody. 

The  writ  was  directed  to  the  sherifl^  of  Middlesex  instead 
of  "  sheriff."  He  relied  on  Clutterbuck  v.  Wiseman  (a), 
where  a  writ,  directed  to  the  sheriff  of  London,  was  held 
not  to  be  irregular  on  that  account. 

J.  JerviSf  conird,  cited  Barker  v.  Weedon  (6),  and  Nicol 
T.  Boyne  (c),  where  writs  directed  to  the  sheriff  of  Lon- 
don instead  of  sheriffs  were  held  to  be  irregular,  and  the 
Court  set  them  aside.  Clutterbuck  v.  Wiseman  occurred 
before  the  Uniformity  of  Process  Act,  and  was  overruled 
by  the  subsequent  cases. 

Parkb,  B. — ^It  has  been  held,  that  the  writ  being  given 
by  statute  must  be  strictly  complied  with. 

Rule  absolute  (d). 

Parke,  B« — ^The  plaintiff  may  make  an  application  at 
Chambers  for  leave  to  arrest  again. 

Alderson. — He  must  discontinue  before  he  applies. 


(a)  2  Cr.  &  J.  213;  2  Tyrw.         (c)  Id.  761. 
276,  S.  C.  (d)  S«e  Srarr  v.  MounS,  antev 

(6)  Ante,  Vol.  2,  p.  707.  Vol.  2,  417. 
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1834. 
Williams  r.  Edwards. 

X  H£  issue  ia  this  action  was  joined  on  the  24  th  of  Mayy  xY,e  issue  in  this 
two  days  before  last  Triniiy  Tewn.  It  was  a  country  cause,  t^7y"^efore 
and  no  iv>tice  of  tpial  was  givea  for  the  Summer  Assizes.      THnUy  Term 

last.    It  was  a 
country  cause, 

Raydifmm¥  hawkig  obtained  u  rule  nid  for  judgment  as  ^rUWu^gli^en 
in  case  of  a  nonsuit^-  ^^^  the  assizes; 

a  motion,  in 
Michaelmas 

^nomte^  shewed  cause. — He  contended  that  the  motion  menTas^in^usr 
VM  too  early.  The  rule  ia,  that,  in  a  country  cause,  you  Je!Vto"b"*'  *^"* 
cannot  move  tiH  the  thhrd  term  inclusive.  early. 

Rawlinson,  conird,  denied  that  there  was  any  such  rule 
as  that  three  clear  terms  must  have  elapsed.  But  he 
contended,  that,  since  the  Uniformity  of  Process  Act,  which 
allows  proceedings  to  go  on  in  vacation,  the  old  rules  ought 
not  to  attach  to  the  new  mode  of  proceeding,  as  they  no 
longer  apply* 

AtDEBsoN,  B. — By  the  practice  of  the  Court,  the  plain- 
tiflf  could  have  ta^en  the  cause  to  trial. 

Parke,  B. — ^The  impression  of  the  Court  at  present 
is,  that,  as  there  is  no  occasion  now  to  enter  the  issue,  the 
plaintiff  should  have  gone  on ;  but  we  will  consider  the 
poiut. 

Oq  a  subseqiient  day,  Parke,  B.,  said,  that  the  Court 
thought  that  this  rule  should  be  absolute,  unless  a  peremp- 
tory undertaking  was  givent  This  is  a  country  cause,  and 
the  issue  was  joined  in  the  vacation  before  Trinity  Term 
last.     The  rule  (a),  that  an  entry  of  the  issue  shall  not  be 

(«)  R.  H.  2  Will.  4,  reg.  70. 
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1348. 


Williams 

9. 

Edwards. 


necessary  to  entitle  a  defendant  to  move  for  judgment  as 
in  case  of  a  nonsuit  or  to  take  the  cause  down  to  trial  by 
proviso,  has  not,  we  think,  made  any  alteration  in  the  time 
for  moving  for  judgment  as  in  case  of  a  nonsuit,  but  the 
time  remains  exactly  as  it  was  before  {a).  The  only  effect 
of  tiiat  rule  is  to  save  the  necessity  of  taking  that  step  (6). 


(a)  In  thjs  Court  it  was  never 
necessary  to  enter  the  issue. 
Coalttworth  v.  Martin,  2  C*  &  J . 
123. 

{b)  In  Jervi^t  Rules,  (note  to 
rule  69  of  H.  T.  2  WiU.  4),  it  is  sud, 
that  in  a  town  cause  the  defendant 
cannot  move  for  judgment  as  in 


case  of  a  nonsuit  where  no  notice 
of  trial  is  given  until  the  second 
term  after  issue  is  joined,  and  in 
a  country  cause  where  issue  is 
joined  in  an  issuable  term,  and 
no  notice  of  trial  given  until  the 
term  after  the  second  assizes. 


Where  Issue  was 
Joined  in  a  coun- 
try cause  before 
the  sheriff  in 
June,  and  no 
notice  of  trial 
was  given : — 
Heldt  that  a  mo- 
tion for  judg- 
ment as  in  case 
of  a  nonsuit  in 
Miehaeimat 
Term  was  too 
early,  though 
two  Court  days 
had  passed. 


BUTTERWORTH  r.CRAB  TREE. 

X  HIS  was  a  motion  for  judgment  as  in  case  of  a  nonsuit. 
The  trial  bad  been  ordered  to  take  place  in  the  Sheriff's 
Court.  Issue  was  joined  in  June.  There  bad  been  two 
sittings  in  the  Sheriff's  Court  since.  It  was  a  country 
cause^  and  no  notice  of  trial  bad  been  gifen. 

Rawlinson  shewed  cause. — This  being  a  country  cause, 
the  motion  is  too  early.  It  was  made  on  the  assumption 
that  the  two  sittings  were  equivalent  to  two  assizes.  The 
practice  of  the  Sheriff^s  Court  professes  to  be  regulated 
by  that  of  the  superior  Courts.  It  has  never  been  decided, 
that,  where  no  notice  of  trial  has  been  given,  a  motion  for 
judgment  as  in  case  of  a  nonsuit  can  be  made  till  after 
the  second  assizes. 


Alexandei'f  in  support  of  the  motion. — The  rule  which 


Crabtreb. 
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formerly  applied  to  country  causes,  where  a  trial  could         1384. 
only  be  bad  at  the  assizes,  cannot  apply  to  trials  before  the  _ 

.  Butt  BR  WORTH 

sheriff  under  the  Writ  of  Trial  Act,  as  these  trials  are  not  o. 

regulated  by  the  assizes,  but  by  the  practice  of  the  Sheriff's 
Court.  Here  there  were  two  court  days^  at  either  of  which 
a  trial  might  have  been  had^  and  the  plaintiff  has  there- 
fore been  guilty  of  two  defaults.  The  case  of  MuUins  v. 
Bishop  (a)  is  precisely  in  point.  There  issue  was  joined 
on  the  ^th  of  /IpriL  On  the  29th  an  order  for  a  trial  by 
the  sheriff  was  obtained.  In  Trinity  Term  following  Pat" 
tesoHg  J.,  granted  a  rule  nisi  for  judgment  as  in  case  of  a 
nonsuit,  if  the  plaintiff  did  not  proceed  to  trial  in  a  fort- 
night, and  the  rule  was  afterwards  made  absolute.  This 
case  was  moved  in  the  hope  that  the  Court  would  lay 
down  some  general  rule  on  the  subject.  Here  there  has 
been  a  delay  of  several  months. 

Parke,  B. — I  do  not  perceive  what  benefit  there  is  in 
driving  on  the  plaintiff  so  fast  as  was  done  in  that  case. 
It  is  a  thing  done  behind  his  back,  and  in  nineteen  cases, 
out  of  twenty  it  is  against  the  interest  of  the  defendant. 
If  this  had  been  a  common  country  cause,  no  notice  of 
trial  having  been  given,  this  motion  could  not  have  been 
made  till  after  the  second  assizes.  I  think  the  same  time 
ought  to  have  been  allowed  here  as  would  have  been  ne- 
cessary in  a  common  country  cause,  and  that  the  defen- 
dant ought  not  to  have  treated  the  two  court  days  as 
two  assizes.  If  notice  of  trial  be  given,  the  plaintiff  has 
waived  his  right  to  the  full  time.  Here  no  notice  of  trial 
was  given,  and  the  motion  is  too  early,  because  only  one 
assize  has  passed.  This  rule  will  therefore  be  discharged, 
but  without  costs,  as  it  was  moved  on  the  authority  of  the 
case  cited.     The  Court,  however,  will  consider  whether  in 

(a)  Ante,  Vol.  2,  p.  657. 
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WM^        fiiture  m  country  cause  before  the  sheriff  should  not  be  put 
BvTMvoBZH   on  the  8«ne  footing  as  a  town  causei  as  both  are  now  ii» 


GsiAAxam. 


eflfeet  io  the  sane  skuatioii. 


Rule  discharged,  witbeot  costs. 


An  application 
to  set  aside  an 
attachment  may 
be  made  by  one 
of  the  bail  on 
hiaownaffldaTit 
denying  collu- 
■ion,  without  an 
affidavit  from 
the  other  baiL 
Where  there 
has  been  a  de- 
fiiult,  an  attach- 
ment against 
the  sheriff  may 
be  obtained, 
tiiough  the  de- 
fendant is  sur- 
rendered before 
the  attachment 
is  moved  for. 

Wh^re  a  de- 
fendant puts  in 
bailybut  does  not 
Justify,  a  decla- 
ration de  bene 
esse  is  properly 
filedt  and  not 
delivered. 


The  Kuta  o.  The  Sheriff  of  Midimlesbx.  m  a  Caee  of 

RiDGWAY  r.  Porter. 

JXtANSEL  moved  for  a  rule  nisi  for  setting  aside  an  at- 
tachment against  the  sheriff  of  Middlesex  for  irregularity. 
On  the  4th  of  September  a  Judge's  order  was  obtained  for 
returning  the  writ  of  capias^  to  which  cepi  corpus  was 
returned.  The  body  rule  expired  on  the  ISth,  and  special 
bail  was  put  in  on  the  ISth,  and  on  the  Slst  of  October  the 
defendant  surrendered  in  discharge  of  his  bail.  He  re- 
ferred to  a  clause  of  the  Uniformity  of  Process  Aet  (a) : 
'*  That  it  shall  be  lawful  in  term  time  for  the  Courts  out  of 
which  any  writ  issued  by  authority  of  this  act^  or  any  writ 
of  capias  ad  satisfaciendum,  fieri  facias,  or  elegit  shall 
have  issued^  to  make  rules,  and  also  for  any  Judge  of  either 
of  the  said  Courts^  in  vacation^  to  make  orders  for  the  re- 
turn of  any  such  writ,  and  every  such  order  shall  be  of  the 
same  force  and  effect  as  a  rule  of  Court  made  for  the  like 
purpose :  Provided  always,  that  no  attachment  shall  issue 
for  disobedience  thereof  until  the  same  shall  have  been 
made  a  rule  of  Court."^  And  also  rule  13  of  Mich.  T.  3 
Will,  4,  that  in  case  a  Judge  shall  have  made  an  order  in 
the  vacation  for  the  return  of  any  writ  issued  by  autho- 
rity of  the  said  act,  or  any  writ  of  ca.  sa.,Ji.fa.,  or  elegit, 
on  any  day  in  the  vacation,  and  such  order  shall  have  been 


(a)  2  W.  4,  €.  39,  8.  15. 
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duly  served^  but  obedience  sball  not  have  been  paid  there-         1834. 


TImKiAt 


to,  and  the  aame  shall  have  been  made  a  role  of  Court  ia 
the  tenn  then  next  following,  it  shall  not  be  necessary  to 
serve  such  rule  of  Court,  or  to  make  any  fresh  demand  of  uH^^ 
performance  thereon ;  but  ao  attachment  shall  iasAie  forth- 
with for  disobedience  of  sudft  order^  whether  the  thing 
required  by  such  order  shall  or  shall  not  have  been  done 
in  the  meantime.  He  contendedj  that,  according  to  ATor- 
ky  ▼•  Cole  (a),  in  which  it  was  held  that  a  surrender  of 
the  principal  before  attachment  obtained  discharges  the 
sheriff,  although  he  has  not  taken  a  bailrbend»  the  attai^h- 
ment  here  was  irregular. 

Pauke,  B* — That  case  is  no  authority  now:  it  was  be- 
fore the  late  act* 

Mamd — ^The  defendant  rendered  on  the  31st  of  OctO' 
ber,  on  the  same  day  that  notice  was  given  of  a  declara- 
tion being  filed  de  bene  esse, 

A  rale  iiMs  having  been  granted  for  setting  aside  the 
attachment  on  payment  of  costs—- 

J*  Jervis  shewed  cause.— He  contended,  that  diere 
ought  to  have  been  an  affidavit  of  both  the  bail  that  the 
motion  was  made  without  collusion.  The  affidavit  stated, 
that  the  motion  was  bond  fide  made  by  one  of  the  bail. 
He  cited  Dawson  ▼•  CuU  (6),  where  it  was  expressly  held, 
that,  in  an  application  by  bail  to  stay  proceedings  on  a  bail- 
bond,  collusion  with  the  defendant  must  be  denied  by  both 
the  hail. 

Manself  contrd,  stated,  that  there  had  been  a  decision  in 
this  Court  since  that  case,  that  an  affidavit  by  one  only 
was  sufficient. 

(a)  1  Price,  103.  (6)  2  Cr.  &  J.  671. 
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1834.  Parke,  B. — I  doubt  the  authority  of  the  case  of  Doto- 

j^  ^  son  V.  Cull.     It  would  be  a  very  great  hardship  that  one 

9.  bail  should  suffer  by  the  fraud  of  the  other. 

The  Sheriff  of 


Middlesex. 


J.  Jervis, — ^The  plaintiff  having  lost  a  trial,  the  attach- 
ment must  stand  as  a  security.  There  was  a  declaration 
de  bene  esse  on  the  24th  of  October.  The  bail  were  put 
in  after  the  time  for  putting  in  bail  had  expired,  and 
therefore  it  was  a  mere  nullity  unless  they  justified. 

Mansel, — Bail  being  put  in,  the  declaration  ought  to 
have  been  delivered  de  bene  esse,  and  not  filed. 

Parke,  B. — If  the  declaration  had  been  delivered,  the 
defendant  must  have  been  in  Court.  The  notice  of  de- 
claration did  not  waive  the  justification.  The  only  ques- 
tion is,  whether  they  could  have  gone  on  on  that  declar- 
ation ?  Bail  being  out  of  time,  the  declaration  was  pro- 
perly filed  de  bene  esse.  It  must  be  referred  to  the  Mas- 
ter to  say  whether  the  plaintiff  could  have  gone  to  trial, 
and,  if  he  could,  the  attachment  will  be  set  aside  on 
payment  of  costs,  the  attachment  standing  as  a  security  or 
not  according  as  the  Master  finds  that  a  trial  has  or  has 
not  been  lost. 

Rule  accordingly. 


Ball  v.  Hamlet. 

It  ifl  DO  objec-  jSOMPAS,  Serjt.,  moved  for  a  rule  to  shew  cause  why 
t^t  the  form  of  the  issuc  in  this  action,  and  the  notice  of  trial  indorsed 
•Brtcd'uiercin""  t^®^^^"*  should  not  be  set  aside  for  irregularity.     There 

were  two  objections: — First,  that  the  issue  on  the  face  of 
it  did  not  state  the  form  of  action,  as  whether  it  was  on 
promises,  or  in  debt,  &c.;  and,  secondly/,  that  there  was 
no  date  to  the  issue. 
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Parke,  B. — The  form  of  issue  is  given  by  the  rule  (a),        1834. 
which  does  not  direct  the  form  of  action  to  be  inserted, 
nor  is  it  required  by  the  form.     I  think  it  is  unnecessary, 
and  ought  not  to  be  inserted.     Upon  the  other  objection 
you  may  take  a  rule. 

Rule  accordingly. 

(a)  H.  T.  4  Wai.  4,  ante.  Vol.  2,  p.  327. 


GuRNEY  and  Others  v.  Hopkinson. 

X  HIS  was  a  motion  to  set  aside  a  writ  of  capias^  on  the  a  defendant 
ground  of  its  not  being  according  to  the  form  given  by  the  on  a  wrfti^whh 


which 


Uniformity  of  Process  Act.     The  action  was  described  in  stated  the  action 

''  to  he  trespass  on 

the  writ  to  be  an  action  of  trespass  on  the  case  upon  pro-  the  case  upon 
mises.    It  appeared,  that,  on  the  18th  oi  June  last,  an  ap-  JiSadon'*"*^" 


was 


plication  had  been  made  to  Mr.  Baron  Bolland  to  dis-  fe'd*„*i''t^'^*' 
charge  the  defendant  out  of  custody  for  the  same  objec-  Ju«3ge  to  be 

iTi  r        t        •  t*  A     discharged,  on 

tion,  and  that  the  learned  Baron  refused  to  interfere.     A  the  ground  that 

bail-bond  was  then  given,  and  on  the  27th  the  notice  of  IJ^^wM^ude'- 

special  bail  was  given;  but,  as  the  time  for  putting  in  bail  bribed,  but  it 

expired  on  the  day  previous,  the  plaintiff  took  an  assign-  He  then  gave  m 

ment  of  the  bail-bond,  upon  which  an  action  had  since  special  bad  not 

been  commenced,  and  the  bail  had  pleaded  to  that  action,  }jf^n"du\*toC 

that  no  writ,  on  which  the  defendant  could  or  ought  to  the  plaintiff 

took  an  assign- 
have  been  arrested,  was  ever  issued  out  of  the  Court  of  ment  of  the 

Exchequer.     On  the  26th  of  July  ^  a  summons  was  taken  proceeded  "upon 
out  to  allow  the  plaintiff  to  treat  the  plea  as  a  nullity  and  [^'  .The  bail, 

*^  .  having  taken 

sign  judgment,  but  it  was  dismissed,  leaving  the  plaintiff  out  summonsefl 
at  liberty  to  apply  to  the  Court.     The  present  application  in^  JithouT  ' 

success,  applied 

to  the  Court  to 

set  aside  the  capias  against  the  original  defendant :  the  Court  refused  to  interfere. 

A  writ  of  eajnas  to  answer  the  plaintiff  in  an  action  of  trespass  on  the  case  upon  promises  is 

merely  irregular  and  not  void,  and  a  defeudant,  to  avail  himself  of  the  objection,  must  apply  in 

proper  time. 


HOPKINfON. 
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1634.         was  by  the  bail,  who  swore  that  it  was  truly  made  for  their 
T'*''^     '       relief,  and  without  collusion.     It  was  made  on  the  third 

GUKNEY  ' 

«.  .  day  of  term,  and  on  the  same  affidavit,  and  for  the  same 
objection  which  was  heard  before  Mr.  Baron  BoUand. 
It  was  contended,  that,  though  the  defendant  might,  if  tlie 
objection  was  a  good  one,  have  applied  to  set  aside  the 
writ,  the  bail  were  not  at  liberty  to  avail  themselves  of  it. 
The  irregolnrhy  is  not  in  the  process  against  themselves, 
but  against  the  prindpaL  It  was  denied,  however,  that 
it  was  an  irregularity,  as  the  act  did  not  abolish  the  ac- 
tion of  trespass  on  the  case. 

Alderson,  B.-^t  has  been  held  you  must  follow  the 
words  of  the  writ  as  given  by  the  -act. 

Busby. — The  bail  have  precluded  themselves  from  tak- 
ing the  olijection :  they  took  out  a  sumnaons  to  stay  pro- 
ceedings in  the  action  against  them  on  payment  of  ooata, 
and  afterwards  two  other  summonses  to  atay  proceedinga, 
because  the  bail-bond  was  put  in  suit  too  soon. 

HogginSf  contrh. — ^The  plea  does  not  raise  this  point. 
It  mwely  says,  that  there  was  no  writ  in  which  the  defen* 
daot  oottid  be  held  to  bail.  Why  should  not  the  bail  be 
allowed  to  'apply  on  auch  an  ol:(jection  ?  Suppose  a  void 
writ? 

Parke,  B. — That  might  be  pleaded. 

Hoggins. — They  ought  to  be  at  liberty  to  take  advan- 
tage of  a  minor  objection.  Where  the  defendant  could 
obtain  relief,  the  bail  ought  to  be  able  to  do  so  too. 

Parke,  B. — The  objection  is,  that  the  bail  came  in  and 
voluntarily  interfered  to  appear  to  the  writ.  A  defendant 
acts  in  inoiium.    The  bail  are  volunteers.    If  the  writ  is 
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iroid»  the  bftil  «re  fiot  deprived  of  tbe  means  of  Obtaining         1984. 
relief.    Tbe  rule  must  be  discharged.  ^" 


Rule  discharged  with  costs,  to  be  paid  by 
the  bail. 


On  «  subsequent  day  in  the  term  the  action  by  the 
plaintitt,  as  assignees  of  the  bail-bond^  against  tbe  bail, 
<0n  to  be  ^ed,  and  the  plaintiffs  obtained  a  verdict. 


The^er  moved  to  set  aside  tbe  verdict,  and  enter  a 
verdict  for  tbe  defendant.  Upon  the  writ  oi  capias  against 
4he  original  defendant  being  put  in  at  the  trial,  to  prove 
the  issue  that  a  writ  had  been  issued  against  tbe  original 
defendant,  upon  which  he  could  and  ought  to  have  been 
arrested,  the  objection  was  again  taken  to  it,  that  it  was  to 
answer  ^Ihe  plaintiff  in  an  action  of  trespass  on  the  case 
upon  promises ;  and  it  was  urged,  that,  since  (the  'Unifor- 
mity of  Process  Act,  there  was  no  such  fonn  of  action  as 
that  stated  in  the  writ,  and  that  therefore  the  defendant 
had  been  improperly  held  to  bail  upon  it.  The  objection 
was  overruled.  In  support  of  the  objection,  sect  4  of  the 
Unifoimity  of  Process  Act  (a)  was  now  relied  on,  which 
directs,  *'  that  in  all  actions,  wherein  it  shall  be  intended 
to  arrest  and  hold  any  person  to  bail,  the  process  shall  be 
by  writ  of  •capias,  according  to  the  form  contained  ia  the 
schedule  marked  No.  4,"  that  form  describes  the  action  to 
been  '^action on  promises,"  [or  "of  debt,"  &c.] ;  and  in  the 
case  of  Ki9g  v.  Skfffington  (b)  a  writ  similar  to  the  present 
was  set  aside  as  irregular.  There  Bayley,  B.,  said,  "  The 
act  of  Parliament  has  stated,  in  specific  terms,  that  the 
writ  shall  be  in  a  given  form;  that  form,  as  applicable  to 

(a)  2  W.  4,  c.  39. 
lb)  llnte,  Vol.  1,  p.  686;  I  C.  &  M.  363,  S.  C 


V. 

HoPKiK«oir. 
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1834.         the  action  of  assumpsit,  is  in  an  action  on  promises.     It 
seems  to  me  to  be  better  to  adhere  to  the  strict  form. 


GURWET 

V, 

HOFKIMBON. 


'  Alderson,  B. — It  is  not  doubted  that  such  a  writ  is 
irregular;  the  question  here  is,  whether  it  is  void.  Have 
you  looked  at  the  rule  on  that  subject  ? 

Parke,  B. — ^The  Uniformity  of  Process  Act  (a)  gave 
power  to  the  Judges  from  time  to  time  to  make  such 
rules  and  orders  for  the  effectual  execution  of  the  act  and 
the  intention  and  object  thereof,  as  they  might  tifink  fit. 
In  pursuance  of  the  act  the  Judges  made  an  order  (ft), 
that,  if  the  plaintiff  or  his  attorney  shall  omit  to  insert 
in  or  indorse  on  any  writ  or  copy  thereof,  any  of  the 
matters  required  by  the  said  act  to  be  by  him  inserted 
therein,  or  indorsed  thereon,  such  writ,  or  copy  thereof, 
shall  not  on  that  account  be  held  void,  but  may  be  set 
aside  as  irregular,  upon  application  to  be  made  to  the 
Court  out  of  which  the  same  shall  issue,  or  to  any  Judge. 
Here  the  attorney  has  omitted  to  insert  in  the  writ  the 
true  nature  of  the  action. 

Thesiger. — The  question  is,  whether  the  defendant  can 
be  held  to  bail  on  such  a  writ.  I  submit  that  that  rule  does 
not  apply  to  the  present  case ;  the  informality  here  is  in 
the  body  of  the  writ.  The  rule  appears  merely  to  refer  to 
an  omission  or  mistake  in  those  directions  which  are  given 
by  the  l^th  sect,  of  the  act;  and  the  way  in  which  the  rule 
is  printed  in  Jerviss  Rules,  (with  a  reference  to  sect.  \%  of 
the  act,  and  the  forms  of  indorsement  and  memorandums, 
as  given  in  the  schedule  at  the  end),  seems  to  shew  that  it 
was  the  opinion  of  the  author  that  the  rule  only  referred  to 
such  matters. 


(a)  Sect.  14.  (*)  Reg.  Gen.  M.  T.  3  W.  4,  b.  19. 


GURNEY 
V. 
HOFKINSON. 
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Alderson,  B. — The  act  requires  the  form  of  action  to         1834. 
be  inserted  in  the  writ,  and  here  it  has  been  omitted. 

Parke,  B. — The  attorney  has  not  put  in  the  right  form 
of  action.  It  is  clearly  an  irregularity  only,  and,  not  hav- 
ing been  taken  advantage  of  in  proper  time,  the  bail-bond 
was  rightly  taken.  I  am  very  glad  we  are  able  to  defeat 
this  objection.     Nothing  will  be  taken  by  the  motion. 

Rufe  refused. 


Ansell  v.  Smith. 

X  O  a  declaration  in  assumpsit  thle  defendant  pleaded,  as  in  assumpsit  the 

to  14f.  parcel  &c.,  that,  before  the  commencement  of  the  pleaded  as  to 

suit,  he  paid  the  same  to  the  plaintiff,  and,  as  to  the  residue  JJ[^  ^'JPjJ;  ^^* 

of  the  said  monies,  that  he  did  not  promise  as  in  the  decia-  commencement 

of  the  suit  be 

ration  is  alleged,  and  of  this  he  puts  himself  upon  the  paid  the  same 
country.     The  plaintiff  demurred  specially,  assigning  for  J^^  \^^  ^^  ' 
cause  that  the  plea  was  double,  and  oueht  to  have  con-  refWucof  the 

'    ^  ^  **  said  momes,  that 

eluded  with  a  verification.  he  did  not  pro- 

mise as  in  the 
declaration  is 

Dundas,  in  support  of  the  demurrer,  contended,  that,  as  jj^^^'  *^  ®^ 

the  plea  introduced  new  matter,  it  ought  to  have  con-  himself  upon 

eluded   with   a  verification;    that  the    payment  alleged  The  plaintiff 

might  have  been  before  the  commencement  of  the  suit,  demu^eT^  ^ 

but  after  the  contract  was  broken;  and  that  what  was  in-  leging  dupiici- 

y^  .     ,  ty»  '^^^  uie  want 

tended  to  have  been  two  distinct  pleas,  were  confounded  of  a  proper 

.         ^1        •    i.  conclusion  with  • 

together  into  one.  a  verification,    > 

the  Court  held 
the  plea  bad, 

Parke,  B. — The  plea  does  not  say  that  the  14*.  were  and  that  judg- 

accepted  in  satisfaction.     In  the  mode  in  which  it  is  plead-  piaintiffmust  be 

ed,  it  would  exclude  a  replication  that  the  money  was  not  "^^  ^^  ^^^^ 
paid  when  it  became   due.     It  is   quite  consistent  with 

vol.  III.  o  D.  F.  c. 


19+ 
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the  plea,  that  the  contract  may  have  been  broken,  and  yet 
the  defendant  may  not  have  paid  the  money  on  request. 

Mansell,  in  support  of  the  plea,  contended  that  the  de- 
murrer was  at  all  events  too  extensive,-  as  the  general  issue 
to  all  except  the  14«.  was  properly  pleaded.  He  referred 
to  a  case  of  Chapman  v.  Hicks  (a),  where,  in  an  action  of 
debt,  the  defendant  pleaded  the  general  issue  as  to  part, 
and  as  to  the  other  part  a  tender,  but  omitted  to  pay  the 
money  into  Court :  judgment  having  been  on  that  account 
signed  as  for  want  of  a  plea,  the  Court  set  aside  the 
judgment  for  irregularity. 


Parke,  B. — Here  it  is  an  entire  plea.  The  whole  is 
pleaded  as  one  plea :  there  is  one  demurrer  to  the  whole, 
and  therefore  there  must  be  judgment  on  the  whole  plea, 
unless  the  defendant  amends. 

Judgment  nUi  accordingly. 

(a)  Ante,  641. 


Where  the  writ 
was  returnable 
on  the  22nd, 


The  King  r.  The  SherifF of  Middlesex,  in  a  Cause  of 

FlNLAY  V.  RaLLETT. 

x^RESSW&LL^^htvieA  cause  against  a  rule  which  had 
been  obtained  by  R,  V,  Richards  for  setting  aside  an  at- 
and  the  plaintiff  tachment  against  the  sheriff  oi  Middlesex,  and  all  subse- 

did  not  declare  . 

deheneeasB^VL  quent  proceedings,  on  payment  of  costs.  The  capias  is- 
Court, on  setting  sued  on  the  17th  of  May^  upon  which  the  defendant  was 
raim  ^atnl"*"  a^'^^^sted  on  the  22nd ;  on  the  24th  a  bail-bond  was  given ; 

the  sheriff  on 

payment  of 

costs,  refuMd  to  order  the  attachment  to  stand  as  a  security,  it  not  appearing  that  the  plaintiff  had 

lost  a  trial     It  lies  on   the   plaintiff  in  such  a  case  to  shew  that  he   has   lost  a  trial.     The 

affidavit  of  the  officer  need  not  deny  collusion  with  the  bail,  nor  need  the  bail  deny  collusion  with 

the  officer. 
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on  the  SOth  the  plaintiff  declared  de  bene  esse;  no  notice         1834. 
of  bail  was  given  till  August  the  SSth,  and  on  the  26th  the  ^^^ 

defendant  surrendered  in  discharge  of  his  bail.  He  object-  »• 

Th*  Sheriff  of 

ed  to  the  affidavits  on  which  the  rule  was  obtained ;  that  Middlbbbz. 
of  the  sheriff's  officer  merely  stated  that  the  application 
was  made  on  his  behalf  without  collusion  with  the  defen- 
dant, but  it  did  not  deny  collusion  with  the  bail:  the  bail 
also  made  an  affidavit,  but  they  did  not  deny  collusion 
with  the  officer.  The  attachment,  he  insisted,  ought  to 
stand  as  a  security. 

Richards  appeared  for  the  bail,  and  Lumley  for  the 
officer.  The  writ  being  returnable  on  May  22nd,  it  was  too 
late,  they  contended,  to  declare  conditionally  on  the  30th. 
The  rule  respecting  the  affidavit  (a)  merely  says,  that  it 
shall  shew  that  such  application  is  really  and  truly  made  on 
the  part  of  the  sheriff  or  bail,  or  officer  of  the  sheriff  (as 
the  case  may  be),  at  his  or  their  own  expense,  and  for  his 
or  their  only  indemnity,  and  without  collusion  with  the  ori- 
ginal defendant.  It  does  not  appear  that  a  trial  has  been 
lost. 

« 
Parke,  B. — The  affidavit  is  right.     I  cannot  say  that 

the  plaintiff  has  lost  a  trial;  it  lies  upon  him  to  shew  that 

he  has.     The  rule  will  be  absolute  on  payment  of  costs, 

without  the  attachment  standing  as  a  security. 

The  other  Barons  concurred. 

Rule  absolute  accordingly, 
(o)  R.  Mich.  T.  59  Geo.  3. 


o2 
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1834. 

Sealy  v.  Hbarne. 

A  writ  indorsed  JlLATT  shewed  cause  against  a  rule  which  had  been 

«<^The  plaintiff  obtained,  calling  upon  the  defendant  to  shew  cause  why  an 

dcbriiA^in-'  ^^^^^  oiBoUand,  B..  for  setting  aside  the  writ  in  this  ac- 

terett  from  the  tion  for  irregularity  should  not  be  discharfired,  and  the 

25th  of  May  l  • 

last,  and  21.  for    oosts  be  costs  in  the  cause.     The  objection  was  to  the  in- 
^^7^*^'    dorsement  of  the  debt  and  costs  on  the  writ ;  it  was  in  this 

form — "  The  plaintiff  claims  60/.  for  debt  with  interest 
from  the  25th  of  May  last,  and  21.  for  costs."  It  was  now 
contended  that  the  indorsement  was  bad  for  uncertainty; 
for,  supposing  it  was  said  that  the  defendant  when  he  was 
arrested  in  this  case  had  offered  the  officer  50/.  and  costs, 
would  the  officer  have  been  justified  in  discharging  him  if 
he  refused  to  pay  the  interest?  The  officer  might  think 
he  was  entitled  to  detain  him  till  it  was  paid. 

Parke,  B. — I  think  he  would  have  no  right  so  to  do. 
It  appears  to  me  that  the  indorsement  is  perfectly  correct, 
and  that  there  is  no  other  way  of  doing  it. 

Rule  absolute. 


Cooper  i?.  Phillipps. 

To  a  dedara-      X  HIS  was  a  demurrer  to  a  plea  to  a  declaration  in  op- 
tion in  ofjfMRp-  . .       nil        1  p  II 
ait,  the  defen-    sumpnt.     Ihe  plea  was  as  follows: — 

todi «*^*t^ "  -^"^  ^^^  ®*'^  defendant,  by  S.  A.  his  attorney,  as  to 
202. 9«.  non  the  Said  supposed  promises  in  the  said  declaration  men- 
as  to  that' sum,   tioncd,  exccpt  as  to  the  sum  of  20/.  9«.,  parcel  of  the  said 

that  the  defen- 
dant being  in 

embarraMed  drcamstances,  the  plaintiff  and  other  creditors  agreed  to  take  5s,  in  the  pound,  and 
that  the  defendant  was  ready  and  willing  to  pay  the  amount  of  the  cooiposition,  but  the  plaintiff 
refused  to  receive  it,  and  discliarged  the  defendant  from  payment  of  it: — Held,  that  the  plea  was 
no  answer  to  the  sum  agreed  to  be  taken  for  composition,  because  no  consideration  was  stated  for 
the  plaintiff's  discharging  the  defendant  from  paying  it,  and  that  therefore  the  agreement  as  to 
that  was  void.  The  plea  was  allowed  to  be  amended  by  paying  that  sum  into  Court. 
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monies  in  the  said  declaration  mentioned,  saith,  that  he  did  1834. 
not  promise  in  manner  and  form  as  the  plaintiff  hath  aboTe 
thereof  complained  against  him,  and  of  this  the  defendant 
puts  himself  upon  the  country,  &c«  And  as  to  the  said 
sum  of  20/.  9^,,  parcel  of  the  said  monies  in  the  said  de- 
claration mentioned,  the  defendant  says,  that,  after  the 
making  of  the  said  supposed  promises  in  the  said  declaration 
mentioned  as  to  the  sum  of  201.  9«.,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  the  defendant  was 
in  bad  and  embarrassed  circumstances,  and  indebted  to 
the  plaintiff  in  the  said  sum  of  S02«  9^.,  parcel  &c.,  and  to 
divers  other  persons  respectively  in  divers  large  sums  of 
money,  and  was  unable  to  pay  the  said  plaintiff,  and  the 
said  other  creditors  of  the  defendant  respectively,  their 
debts  in  full,  whereof  they  then  had  notice,  and  thereupon 
the  defendant  then  offered  and  agreed  with  the  plaintiff 
and  the  said  other  creditors  of  the  defendant  to  pay  to 
them  respectively,  and  the  plaintiff  and  the  said  other 
creditors  then  mutually  agreed  with  each  other  and  with 
the  defendant  to  accept  of  him  5s.  in  the  pound  as  a  com- 
position upon  and  in  full  satisfaction  and  discharge  of 
their  said  respective  debts,  such  composition  to  be  paid 
by  the  defendant  to  the  plaintiff  and  the  said  other  credi- 
tors of  the  defendant  respectively  as  follows,  to  wit,  half 
thereof  down,  and  the  remaindi^r,  divers,  to  wit,  six  months 
then  following,  and  the  plaintiff  and  the  said  other  credi- 
tors of  the  defendant  then  mutually  agreed  with  the  de- 
fendant not  to  proceed  against  the  defendant  for  the  re- 
covery of  the  residue  of  the  said  respective  debts  and  de- 
mands, unless  default  should  be  made  in  payment  of  such 
composition.  And  the  said  defendant  further  saith,  that 
the  composition  or  sum  of  5s.  in  the  pound  on  the  said 
sum  of  20L  9s.  amounts  to  a  large  sum,  to  wit,  the  sum  of 
5/.  2s.  ScL;  and  that  he,  the  said  defendant,  at  the  time  of 
the  making  of  the  said  agreement  in  the  plea  mentioned, 
and  always  from  thence  hitherto,  hath  been  and  still  is 
ready   and  willing  to  pay  to  the  said  plaintiff  the  said 
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1834.         composition  on  the  said  sum  of  SO/.  9^.,  parcel  &c.,  but  to 

receive  the  same  or  any  part  thereof  of  the  defendant  he, 

V.  the  said  plaintiff,  hath  always  wholly  refused;  and  the 

Phillipps* 

plaintiff  then  discharged  the  defendant  from  tendering  or 
paying  to  him  the  said  plaintiff  the  said  composition  at 
the  times  for  payment  thereof,  or  at  any  other  time,  and 
this  the  defendant  is  ready  to  verify,  &c.  Demurrer  and 
joinder. 

W,  H.  TVatson,  in  support  of  the  demurrer,  contended, 
that,  if  the  agreement  could  be  pleaded,  it  should  have  been 
pleaded  as  accord  and  satisfaction,  and  the  plea  should 
have  averred  an  acceptance  by  the  plaintiff.  The  plea  is 
pleaded  to  the  ^L  Bs.,  instead  of  the  20L  9s.  minus  51. 2s.  3d. 

Parke,  B. — The  effect  of  the  plea  is,  that  the  debt  is 
reduced  to  51.  2s.  3d. 

RosSy  in  support  of  the  plea. — The  plea  is  payment  of 
a  smaller  sum  in  satisfaction  of  a  greater.  The  plaintiff 
has  commuted  his  claim  of  SO/.  9s.  for  51.  2s.  3d. 

Parke,  B, — Could  not  the  plaintiff  recover  for  goods 
sold  and  delivered,  notwithstanding  the  agreement,  or  on 
an  account  stated?  If  he  could  recover  on  an  account 
stated,  you  have  not  answered  the  whole.  There  is  no 
answer  as  to  6/.  2s.  3d.;  the  only  answer  to  that  is,  that 
the  plaintiff  discharged  you  from  paying  it.  There  being 
no  consideration  stated  for  discharging  you  from  the  5L 
9s.  3d.  the  agreement  is  void. 

Alderbon,  B. — ^The  plaintiff  revokes  the  agreement  by 
bringing  an  action. 

Parke,  B. — You  may  amend  your  plea,  and  pay  the 
51.  2s.  3d.  into  Court  on  an  affidavit  of  merits. 

Judgment  for  the  plaintiff,  vnth  liberty  to 
the  defendant  to  amend. 
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1834. 

Jupp  and  Others  v.  Grayson. 

JML  ANSEL  moved  to  set  aside  an  award  on  two  grounds.  Where  a  mixed 
firsty  that  the  award  was  not  final;  and,  secondly^  that  there  f^x.  is  referred 
was  no  evidence  that  the  plaintiffs  were  partners,  or  en-  to  a  non-legal 

»  r  7  arbitrator,  and 

titled  to  maintain  the  action  jointly.     By  the  reference  he  decides  abao- 
two  actions  between  those  parties  were  referred  by  an  them  without 
order  of  a  judge  to  a  non-legal  arbitrator.      The  costs  ^iJion  upon 
of  the  suits  and  reference  were  to  abide  the  event  of  Ws  award,  Ws 

decision  is  nnal, 

the  award.  The  arbitrator  awarded  of  and  concerning  and  the  Court 
the  first  action,  that  there  was  and  still  remains  due  tain  a  motion' 
from   the   defendant    to   the   plaintiff  8/.  10*.  Srf.,    and  for  reTiewiDg 

'^  such  deciiion 

directed  that  the  defendant  should  pay  that  sum  to  the  either  as  to  the 
plaintiff,  who  should  accept  it  in  full  satisfaction;  and,  as 
to  the  second  action,  he  awarded  that  the  defendant  should 
pay  to  the  plaintiff  40*.  Nothing  was  said  about  costs.  It 
was  contended  that  a  verdict  should  have  been  ordered  to 
be  entered,  and  that  costs  would  then  have  followed  the 
judgment;  but  at  present  there  was  no  verdict,  as  it  was 
not  a  reference  by  an  order  of  Nisi  Prius, 

Parke,  B. — This  arbitrator  has  no  power  over  costs. 
The  event  of  the  award  being  in  favour  of  the  plaintiff, 
the  costs  follow  as  of  course. 

Alderson,  B. — The  other  question  is  not  raised  by  the 
arbitrator,  and  therefore  it  is  not  open  to  you  to  take  the 
objection. 

Mansel,  conirct,  cited  Ashton  v.  Poynter  (a),  where  a  dis* 
tinction  was  taken  between  a  legal  and  non-legal  arbitrator; 
that,  upon  a  submission  to  a  legal  arbitrator,  you  are  con- 
cluded both  upon  the  law  and  the  facts ;  but  where  the  re- 
ference is  to  a  non-legal  arbitrator,  it  is  open  to  parties  to 

(a)  Ante,  Vol.  2,  p.  651,  not  then  pubUshed. 


/      • 


.    r* 
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1B34.  take  legal  objections.  Here  the  objection  was  taken  before 
the  arbitrator  that  the  plaintiffs  were  not  the  proper  par- 
ties to  the  action,  and  he  was  asked  to  raise  the  question 
on  the  award ;  but,  from  a  letter  since  received  from  the 
arbitrator,  it  appears  that  he  declined  to  notice  the  objec- 
tion, because  he  had  been  advised  that  he  could  not  write 
the  objection  on  the  award.  He  then  stated  the  objection 
to  the  Court. 

Alderson,  B. — The  arbitrator  might  have  stated  the 
objection  on  a  separate  paper;  there  was  no  necessity  for 
'Iv  writing  it  on  the  award.     In  a  case  which  occurred  laM 

term,  I  certainly  thought  the  distinction  between  a  legal 
and  non-legal  arbitration  well  founded ;  but  I  have  since 
had  occasion  to  consider  the  point,  and  have  altered  my 
opinion.  If  a  party  submits  a  mixed  case  of  law  and  fact 
to  an  arbitrator,  it  matters  not  whether  he  is  a  legal  per- 
son or  not ;  he  is  equally  selected  as  your  own  judge,  and  as 
a  final  judge.  Lord  Ettenborough  has  frequently  ex- 
pressed an  opinion  adverse  to  the  present  motion. 

Parke,  B. — I  know  of  no  case  which  has  decided,  that, 
where  law  and  facts  are  submitted  to  a  non-legal  arbitrator, 
you  can  afterwards  object  to  his  decbion.  It  has  been 
frequently  held,  that,  if  you  refer  to  a  legal  arbitrator,  you 
cannot  move;  and  I  know  no  reason  for  any  distinction,  for 
the  arbitrator  in  either  case  is  equally  selected  for  a  judge 
final.  Upon  this  particular  case,  it  appears  to  me  that 
the  arbitrator  has  done  substantial  justice. 

Lord  Lyndhurst,  C.  B. — There  is  no  ground  for  a  rule. 
The  whole  question  was  submitted  to  the  arbitrator,  and 
he  has  decided  it.  There  is  no  reason  for'  a  distinction 
between  a  legal  and  non-legal  arbitrator. 

Gurney,  B.,  concurred. 

Rule  refused. 
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1834. 
AsilTON  V.  POYNTER. 

Alexander  and  Butt  shewed  cause  against  this  The  decision  of 
rule,  which  was  obtained  by  Kelly  last  Easter  Term  (a),  (rhoJh^S'a 
but  which  had  stood  over  till  now.     It  was  obtained  on  5*™'?')**,. 

nnal,  though  it 

the  ground  that  the  arbitrator  had  decided  contrary  to  can  be  clearly 
law,  as  to  a  sum  of  8/.     All  matters  in  diiFei;ence  were  award  is  found- 
submitted  to  a  gentleman  not  of  the  bar.  and  after  sixteen  ^^  Z'^  a  muap- 

^  '  prehension  or 

meetings  they  awarded  8/.  to  be  paid  to  the  defendant  by  Uw. 
the  plaintiff.  The  expense  of  the  award  was  160/.  They 
contended,  that  the  defendant  was  not  in  a  condition  to 
take  the  objection,  as  there  was  no  question  of  law  raised 
by  the  arbitrator,  either  on  the  award  or  on  any  contempo- 
raneous paper*  It  did  not  appear,  it  was  said,  that  there 
was  any  point  of  law  before  the  arbitrator.  The  arbitrator 
acted  on  the  evidence  befmre  him,  and  drew  his  conclusion 
from  those  facts  in  favour  of  the  defendant ;  the  Court, 
therefore,  will  not  now  investigate  as  to  the  correctness  of 
the  umpire's  conclusion,  unless  there  is  something  to  induce 
a  suspicion  of  corruptness,  which  the  affidavits  do  not  shew. 
They  referred  to  Jupp  v.  Grayson  (b)  in  this  term,  which 
determined  that  the  decision  of  an  arbitrator,  whether  legal 
or  not,  is  final. 

Kelly,  in  support  of  the  rule. — This  rule  was  moved  for 
on  the  ground  that  the  award  having  been  made  by  two 
gentlemen  not  of  the  bar,  this  Court  could  examine  into 
the  correctness  of  the  decision.  If  I  am  allowed  to  go 
into  the  point,  I  could  clearly  shew  that  the  law  has  been 
grossly  mistaken  as  to  8/.,  which  have  been  awarded  to  be 
paid  by  the  plaintiff  to  the  defendant ;  but  if  it  is  to  be 
considered  as  finally  settled,  that  in  no  case  can  an  award 
referred  generally  to  a  non-legal  arbitrator  be  impeached, 
however  erroneous  the  award  may  be  both  in  fact  and  in 
law,  I  will  not  discuss  the  point  further, 

(a)  Ante,  Vol.  2»  p.  651.  (6)  Ante,  p.  199. 


POYNTBR. 
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1834.  Parke,  B.^I  am  at  a  loss  to  find  any  ground  for  the 

distinction  which  is  endeavoured  to  be  taken  between  a  re- 

ASUTON 

V.  ference  to  a  legal  arbitrator  and  a  non-legal  arbitrator ; 

and  that  an  award  made  by  the  latter  may  be  impeached 
on  a  point  of  law,  though  an  award  by  the  former  cannot. 
To  support  that  distinction  you  must  infer  that  both  par- 
ties intend  that  the  arbitrator  should  decide  according  to 
law,  when  they  know  that  he  has  no  knowledge  of  law;  but 
the  point  has  already  been  determined  in  Jupp  v.  Grayson* 

Alderson,  B. — Before  the  last  vacation  I  thought  that 
a  distinction  existed ;'  but  I  have  since  looked  more  fully 
into  the  cases,  and  have  found  reason  to  alter  my  opinion. 
The  point  was  expressly  decided  by  Lord  Eldon  in  Ching 
V.  Ching  (a),  where,  upon  a  general  reference  of  all  matters 
in  dispute  to  a  clergyman,  a  motion  being  made  to  set 
aside  his  award  on  the  ground  that  he  had  made  a  wrong 
decision  on  a  point  of  law,  the  Lord  Chancellor  said,  *^  If 
a  question  of  law  is  referred  to  an  arbitrator,  he  must  de- 
cide upon  it;  and  though  he  decides  wrong,  you  cannot 
help  it.  In  a  case  before  Lord  Rosslyn^  Mr.  Mansfield 
and  I  endeavoured  to  open  an  award  on  the  ground  of 
mistake  of  the  arbitrator,  the  question  referred  being  as 
to  the  vesting  of  a  legacy ;  but  it  was  held  it  would  not  do.'* 

(a)  6  Ves.  jun.  282. 


Alivon  f?.  Furnival. 

Wherean  action  jUENDERSON  having  obtained  a  rule  for  charging 
Z^Ti'i;   the  defendant  in  execution- 

a  foreign  jadg- 

""laintiff  obtain-      ^^^^^  moved  to  Stay  the  charging  in  execution,  or  to 
ed  a  verdict  and  discharge  the  defendant  out  of  custody.    From  the  affida- 

judgment,  this 

Court  refused  to 

prevent  the  plaindff  charging  the  defendant  in  execution  upon  the   latter  judgment,  though  it 

was  sworn  that  an  appeal  was  still  pending  in  the  foreign  Court  upon  the  original  judgment, 

it  not  appearing  that  the  appeal  had  been  proceeded  with. 
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vits  it  appeared  that  the  judgment  on  which  the  action  1834. 

was  broufirht,  and  in  which  the  plaintiff  ultimately  obtained 
a  verdict  (a),  was  the  judgment  of  a  French  Court,  con-  v. 

firming  a  prior  judgment  or  award  between  the  parties, 
and  that  against  the  judgment  on  which  the  action  was 
brought  an  appeal  was  lodged  in  the  Court  of  in  France 
before  the  action  on  the  judgment  was  commenced  in  this 
Court,  and  that  that  appeal  was  still  pending.  At  the  trial  in 
this  Court,  the  defendant  was  prepared  with  witnesses  to 
shew  that  no  debt  was  due  to  the  plaintiff,  and  that  the 
original  award  was  made  without  hearing  the  witnesses  for 
the  defendant.  The  award  was  not  made  in  pursuance  of 
any  submission  between  the  parties,  but  under  an  order 
of  Court.  As  a  writ  would  be  sufficient  to  suspend  execu- 
tion, so  it  was  contended  that  the  appeal  now  pending  in 
the  Frenc/i  Court,  against  the  very  judgment  on  which  the 
action  was  brought,  furnished  at  least  an  equitable  ground 
to  stay  execution  on  the  judgment  in  this  Court  till  the 
appeal  against  the  original  judgment  was  determined. 
The  judgment  may  be  still  reversed.  The  present  motion 
is  only  to  suspend  the  enforcing  an  execution  to  which  it 
may  turn  out  the  defendant  is  not  at  all  Uable.  A  case 
before  the  Vice-chancellor  was  cited  upon  the  trial  to  shew 
that  no  evidence  could  be  given  to  disprove  a  foreign 
judgment. 

Parke,  B. — That  was  one  of  the  objections  urged  be- 
fore the  Court  when  this  case  was  argued.  We  considered 
it  an  award,  but  it  became  unnecessary  to  decide  that 

* 

point.  Our  decision  on  that  occasion  cannot  be  now  im- 
peached. All  the  points  urged  before  the  Court  were 
attended  to  by  them,  and  decided  upon.  I  do  not  mean  to 
throw  any  doubt  upon  the  opinion  of  the  Vice-Chancellor. 
I  am  of  opinion  that  this  motion  is  too  early ;  it  will  be 
time  enough  to  apply  when  the  judgment  of  the  French 
Court  is  reversed.    The  judgment  of  the  Court  is  good  till 

(a)  Sec  I  Cr.,  M»,  &  R.  277- 


«)* 
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it  is  set  aside.  A  writ  of  error  does  not  suspend  a  judgment. 
The  appeal  was  brought  before  the  present  action  was 
commenced,  and  it  does  not  appear  to  have  been  proceeded 
with ;  that  is  endeavoured  to  be  accounted  for  by  saying 
that  the  defendant,  by  being  arrested  in  this  country  on 
the  judgment,  was  prevented  from  proceeding  with  the 
appeal ;  but  I  think  that  makes  no  difference.  The  de- 
fendant should  have  gone  on  with  the  appeal ;  at  present 
it  is  sufficieHt  to  say  that  there  is  no  ground  for  the 
motion. 


The  other  Barons  concurred. 


Rule  refused. 


In  an  action  for 
work  and  labour, 
the  defendant, 
on  a  judgment 
by  default, 
18  at  liberty  to 
cross-examine 
the  plaintiff's 
witnesses,  who 
are  called  to 
prove  the  work 
done,  as  to 
whether  the 
work  was  done 
on  the  defen- 
dant's detainer 
or  not 


Williams  v.  Cooper. 

e/.  JERVIS  shewed  cause  against  this  rule,  which  had 
been  obtained  by  R.  V.  Richards,  for  setting  aside  an  in- 
quisition of  damages  for  misdirection  on  the  part  of  the 
under-sheriff.  This  action  was  brought  by  the  plaintiff  to 
recover  the  value  of  certain  work  and  labour  as  a  surveyor. 
The  defendant  suffered  judgment  by  default.  At  the  trial 
of  the  writ  of  inquiry  the  plaintiff  produced  witnesses  to 
prove  the  work  done.  The  defendant  cross-examined  the 
witnesses  as  to  whether  certain  portions  of  the  work  had 
been  done  on  the  retainer  of  the  defendant.  The  question 
was  objected  to  by  the  plaintiff,  on  the  ground  that  the  only 
question  was  as  to  the  value  of  the  work  done;  and  that,  if 
he  disputed  his  liability,  he  should  not  have  suffered  judg- 
ment by  default.  The  under-sheriff  refused  to  allow  the 
question  to  be  put. 

Parke,  B. — The  under-sheriff  was  mistaken ;  a  judg- 
ment by  default  admits  something  to  be  due,  but  dis- 
putes the  amount;  the  question,  therefore,  was  properly 

put. 

Rule  absolute. 
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Maddeley  V,  Batty. 

S^IR  W.  OWEN  ahey^ed  cause  against  a  rule  which  had  Where  a  trial 
been  obtained  by  Kelly  for  judgment  as  in  case  of  a  non-  ^^^^^  ^^^  i^ 
suit.     The  trial  was  directed  to  be  before  the  Sheriff  un-   J?*  ??*"f  ■ ,. 

Court  under  the 

der  the  Writ  of  Trial  Act.     Issue  was  joined  on  June  the   Writ  of  Trial 
20th,  and  notice  of  trial  was  given  for  the  18th  July,   plaintiff  does  not 
The  plaintiff  did  not  proceed ,  but  countermanded  the  no-   accordfaigtothe 
tice  of  trial.     He  contended  that  such  a  motion  could  not  course  andiwac- 

tice  of  the  Sher- 

be  made,  and  that,  if  it  could,  it  was  premature.  The  iff's  Court,  the 
act  (a)  which  authorized  the  trial  contains  no  special  apply  fprj^. 
provision  authorizing  such  a  motion,  and  the  act  (6)  which  "®°*  ^^-^ 
gave  the  motion  for  judgment  as  in  case  of  a  nonsuit  did      Where  issue 

,  ,  was  joined  on 

not  contemplate  the  present  case.  the  20th  June, 

and  notice  given 
I  for  trial  at  the 

Aldbrson,  B. — ^The  14  Geo.  2,  c.  17,  rives  a  judgment  Sheriff's 

,    .  ,  .      Courtonthe 

as  in  case  of  a  nonsuit,  if  the  party  does  not  bring  on  his  I8thj«/y,which 
issue  to  be  tried  according  to  the  course  and  practice  of  countermanded: 
the  Court.     The  plaintiff  has  not  proceeded  according  to  ""^"^i  *^f*  • 

K-  r  o  mouoa  in  the 

the  practice  of  the  Sheriff's  Court.  term  next  fol- 

lowing for  judg- 
ment as  in  the 

Parke,  B.— That  act  alludes  to  the  practice  of  the  ^^^^°^t" 
Court  which    existed  then  or    might  exist  thereafter,  too  early. 
Notice  of  trial  having  been  given,  the  motion  is  not  too 
early. 

Rule  discharged,  on  a  peremptory  undertaking 
to  try  at  the  next  practicable  Sheriff's  Court. 

(«)  3  &  4  Will.  4,  c.  42.  (6)  14  Geo.  2,  c.  17- 
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Black  v.  Sangster. 

A  plaintiff  a  JilJCKLE  inoved  for  a  new  trial  for  irregularity  under 
Tirusr^to^the  ^'^^se  circumstances : — On  the  24th  of  July  (a  week  only 
assizes  obtained  previous  to  the  Commission  day  for  the  last  assizes  at 
giving  him  '  Kingston)^  the  plaintiff  obtained  a  Judge's  order  to  amend 
sme'iid  Md  the  ^^^  declaration.  The  order  was  in  these  terms: — "  Upon 
defendant  was    hearing  the  a ttomies  or  a£:ents  on  both  sides,  I  do  order,  that, 

toliaveiwo  ®  ° 

days'  time  to  upon  payment  of  the  costs  incidental  to  the  amendment,  the 
The  plaintiff  plaintiff  shall  be  at  liberty  to  strike  out  the  2nd  count,  and 
afterwards  deli-  ^y^^^  ^],g  defendant  shall  have  two  days'  time  to  plead  anew 

vered  the  issue,  •'  *^ 

and  took  no  after  the  amendment."  The  order  was  drawn  up  and 
the  order,  either'  Served.  The  plaintiff,  however,  soon  after  delivered  the 
by  amending      issue  without  havinfifmade  any  amendment,  but  the  defen- 

or  rescmdmg  it ;  ^  j  ' 

and  though  the  dant  returned  it,  contending,  that,  as  the  order  remained 

turned  the  issue  unrescinded,  the  plaintiff  was  bound  to  act  upon  it.    Two 

plaintiffpro-*  ^  ^^y^  ^"'y  ^cfore  the  commission  day  notice  of  trial  was 

cceded  to  trial,  given.  .  He  Contended  that  the  plaintiff  ought  to  have  ttot 

and  got  a  vcr-      **  r  &  o 

diet.  The  the  order  rescinded  ;  and  by  not  doing  so  the  defendant 
set  aside  the  ^^^  taken  by  surprise,  and  had  not  prepared  for  trial. 
Tial*"' "  '"^    ^®  ^^^^^  James  v.  Kirke  (a),  where  Abboii,  C.  J.,  says, 

^'  This  is  an  application  by  the  plaintiff  to  set  aside  part 
of  an  order  obtained  by  himself.  He  was  the  person  ap- 
plying to  the  learned  Judge  for  the  order  to  amend  the 
declaration  on  the  terms  imposed  of  giving  defendant  an 
imparlance  until  the  next  term,  as  the  price  of  the  indul- 
gence. He  need  not  have  taken  an  order  at  all,  but  he 
thought  fit  to  take  it  himself."  So  in  Wilson  v.  Hunt  (6), 
it  seemed  to  be  admitted  that  a  Judge's  order  when  drawn 
up  and  served  was  binding  upon  the  party  who  obtain- 
ed it. 

Lord  Lyndhurst,  C.  B. — In  the  latter  case  the  order 

(a)  1  Chit.  Rep.  246.  (6)  1  Chit.  Rep.  64?. 
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was  different;  it  was  imperative.  The  order  in  the  pre- 
sent case  gives  liberty  to  amend;  the  plaintiff*^  there- 
fore, had  an  option.  If  the  notice  of  trial  was  irregular, 
you  might  have  applied  to  a  Judge  to  set  it  aside  and  put 
off* the  trial;  but,  after  a  trial,  and  taking  the  chance  of  a 
verdict,  you  are  too  late. 
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V, 

Samgster. 


Parke,  B. — You  were  probably  under  terms  to  take 
short  notice  of  trial.  When  the  plaintiff*  gave  notice  of 
trial  upon  the  whole  record,  it  shewed  that  he  did  not 
mean  to  abandon  the  second  count. 

Aldkrson  and  Gurney,  Barons,  concurring — 

Rule  refused. 


Johnson  r.  Budge. — Thomas  r.  Budge. — Natham  r. 

Budge. 

A  HESE  were  actions  of  trespass  for  assaults.    The  de-  Where  three 

fendant  pleaded  that  he  was  the  captain  of  a  ship,  and  the  over  by  ad- 

plaintiffs  were  his  seamen,  and  that  they  mutinied,  and  {^'^itttngaT^ 

that  the  assaults  were  committed  in  the  infliction  of  neces-  '»"  ^^"^  »<>  *"* 

sary  chastisement.     Upon  this  plea  issues  were  joined,  fore  they  were 

and  the  causes  were  set  down  to  be  tried  on  Monday  the  dant  died,  the  * 

17th  of  November  before  Bolland,  B,,  but  were  adjourned  Courtrefiiscd  to 

'        '  **  name  a  special 

to  Wednesday  the  19th,  on  which  day  the  defendant  died,  adjournment 

...  .     ,  day  in  term  for 

but  the  actions  were  not  tried.  the  trials  of  the 

cau<e^topreTent 
the  suits  abating. 

Plaity  on  the  following  day,  moved  that  these  trials  s^mhUt  that 
might  be  specially  adjourned  to  the  last  day  of  the  term,  te^areStre- 
being  next  Tuesday  the  g5th,  to  prevent  injustice.     He  s?ttit?i"iaT 

so  that  a  trial 
at  any  sitting 
day  would  have  relation  to  the  first  day  of  the  sittings. 
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contended  that  the  sittings  were  but  one  day  in  law;  and 
where  the  death  happens  after  the  first  day  of  the  sittings 
there  would  be  a  relation  back  to  that  day. 


Parke,  B. — You  would  find  a  difficulty  in  making  that 
out;  you  will  not  find  it  in  any  book  of  practice,  because 
it  is  only  recently  that  there  has  been  an  adjournment  to  a 
subsequent  day  in  term.  There  would  be  a  difficulty 
about  it  in  any  mode,  because  the  postea  must  be  dated 
of  the  very  day  of  the  trial. 

GuRNEY,  B. — In  term  the  very  day  of  trial  is  taken 
notice  of. 

BoLLAND,  B.,  referred  to  Taylor  v.  Harris  {a). 

Hoggins  and  Wortley  opposed  the  application^  and 
argued,  that,  even  if  the  verdict  related  back,  it  could 


(a)  3  Bos.  &  Pull.  549.  In  that 
case  the  defendant  having  died  the 
night  before  the  trial  of  a  cause  at 
the  sittings  in  term,  and  a  verdict 
having  passed  for  the  plaintiff, 
that  verdict  and  the  judgment  en- 
tered up  thereon  were  set  aside 
on  application  to  the  Court.  The 
case  of  Jacobs  v.  Mimconi,  7  T.  R. 
31,  having  been  cited,  where  it  was 
held,  that  the  death  of  the  defen- 
dant between  the  commission  day 
and  day  of  trial  was  not  a  ground 
for  setting  aside  a  verdict  for  the 
plaintiff,  Lord  Alvanley  observed, 
that»with  respect  to  that  case,  it  was 
to  be  remembered,  that  the  cause 
there  might  have  been  tried  at  any 
period  after  it  had  once  been  en- 
tered in  the  Judge's  cause  paper. 


Nothing  but  the  multiplicity  of 
business  prevented  it  from  being 
tried  on  the  first  day  of  the  sit- 
tings. But,  said  his  Lordship,  the 
sittings  in  term  neither  commence 
with  the  term,  nor  are  any  part  of 
the  term;  they  are  appointed  at 
the  discretion  of  the  Chief  Justice ; 
and,  if  a  cause,  from  never  having 
been  entered  in  the  cause  paper, 
could  not  possibly  have  been  tried 
until  after  the  death  of  the  defen- 
dant, a  verdict  obtained  after  his 
death  cannot  stand.  Indeed,  the 
postea  is  made  up  as  of  the  very 
day  on  which  the  cause  was  tried; 
whereas,  in  the  case  of  trials  after 
the  term,  the  postea  is  made  up 
as  of  the  first  day  of  the  sittings. 
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only  be  good  by  17  Car.  2,  c.  8^  which  did  not  embrace  such  1934. 
actions  as  these  which  died  with  the  person ;  and  that  it 
would  be  a  hardship  upon  the  representatives,  who  were 
now  interested,  if  these  plaintiffs  were  allowed  to  go  to  trial 
without  the  presence  of  any  one  to  instruct  the  attorney 
for  the  defendant,  and  particularly  as  the  judgment  would 
take  precedence  of  all  other  debts ;  and  they  cited  Bennett 
T.  Holden  {a). 

The  Court  seemed  at  first  inclined  to  direct  a  trial  on 
Monday  9  and  that  the  plaintiff  should  draw  up  the  postea, 
as  he  might  be  adrised ;  but  ultimately  refused  the  rule, 
Parke,  B.,  saying  they  could  do  nothing  in  the  matter;  that 
they  could  not  allow  the  trials  to  take  place  on  the  last 
day  of  term,  and  that  the  convenience  of  the  public  could 
not  be  sacrificed  to  these  plaintiffs. 

Motion  refused. 

(a)  1  Ley.  277;  H  Vent.  236,  S  C. 


Ex  parte  Siratt. 

jL  his  was  a  motion  calling  upon  an  executor  to  account  Where  amotioB 
on  oath  and  pay  the  legacy  duties.  The  Court  being  of  an'executo**©*^ 
opinion  that  he  ought  to  account —  ^'"P^^'  ^™^*? 

*  '^  account,  and  the 

rule  is  made  ab- 

Amos  contended,  that,  upon  the  23rd  sect,  of  the  53  imperative  upon 
Geo.3,c.  108(a),  the  rule  ought  to  be  made  absolute  ^^keX^ie 

with  costs.  absolute  with 

costs. 

(a)  By  which  it  is  enacted, "  that,  it  farther  enacted,  that,  in  all  ac- 

for  better  securing  the  duties  in  tions,  bills,  plunts,  informations, 

g^eneral  under  the  management  of  and  proceedings, had,  commenced, 

the  commissioners  of  stamps,  be  prosecuted,  entered,  or  filed,  or 
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J&r  parte 
Sir  ATT. 


Crouder^  contrd,  contended,  that  it  was  not  imperative 
upon  the  Court  to  give  costs ;  and  that  the  circumBtances  of 
the  case  shewed  the  executor  had  a  good  excuse  for  not 
having  accounted,  as  the  affairs  were  not  yet  wound  up,  and 
there  was  no  affidavit  of  any  previous  application  having 
been  made. 


Parke,  B. — If  that  section  applies  to  the  present  case, 
and  this  case  be  considered  as  coming  within  the  meaning, 
still  I  think  the  act  is  not  imperative,  and  that,  under  the 
circumstances,  this  rule  should  be  absolute  without  costs. 

Rule  absolute,  without  costs. 


hereafter  to  be  had,  commenced, 
prosecuted,  entered,  or  filed,  in 
the  name  of  any  person  for  and 
on  the  behalf  of  his  Majesty,  hii 
heirs  or  successors,  for  the  re- 
covery of  any  duties,  debts,  or 
penalties  ^rranted  or  imposed,  due 
or  payable  by  or  under  any  act 
or  acts  of  Parliament  now  in  force 


relating  to  the  duties  under  the 
management  of  the  commission- 
ers of  stamps,  or  by  or  under 
this  act,  it  shall  be  lawful  for  his 
Majesty,  his  heirs  and  successors, 
to  have  and  recover  such  duties, 
debts,  and  penalties,  with  full 
costs  of  suit  and  all  charges  at- 
tending the  same." 


An  affidavit  of 
the  senrice  of  a 
rule  nut  at  the 
chambers  of  an 
attorney,  by 
leaving  it  with  a 
laundress  there, 
held  insufficient, 
because  it  did  not 
state  that  the 
deponent  be- 
lieved her  to  be 
the  defendant's 
servant. 


Kent  v,  Jones. 

jUEATON  moved  to  make  a  rule  absolute,  on  an  affida- 
vit of  service  of  the  rule  nut  at  the  chambers  of  the  defen- 
dant, who  was  an  attorney,  by  leaving  the  same  with  a 
laundress  at  the  chambers.  The  affidavit  stated  that  the 
laundress  admitted  herself  to  be  the  defendant's  servant; 
but  it  did  not  go  on  to  state  that  the  deponent  believed 
her  to  be  so. 
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Per  Curiam. — ^That  will  not  do,  you  must  swear  to  your         \K\4. 
belief  of  her  being  the  defendant's  servant. 


Rule  refused  (a). 

(a)  The    same  objection   was      by  Kelly,  and  the  Court  directed 
taken  to  an  affidavit  in  a  case  of     the  affidavit  to  be  amended. 
WiiUams  t.  Faumore  on  a  motion 


Kent 
Jones. 


CoLLRTT  r.  COLLETT. 

JL  HIS  was  an  action  of  debt  by  the  two  plaintiffs  as  a  demurrer  to' 
executrixes.     The  commencement  of  the  declaration  com-  executon.^com- 
plained  against  the  defendant  of  a  plea  that  he  render  to  ^^^^^^ 
the  plaintiffs  as  executrixes  the  sum  of  500/.,  which  he  tinet,  was  over- 
owed  to  and  unjustly  detained  from  them.     The  defendant 
demurred  specially  on  account  of  the  declaration  being  in 
the  debet  and  deiineU 

Shaw  for  the  demurrer. 

W.  H.  Watson,  conirh. 

Per  Curiam. — The  allegation  may  be  rejected. 

Judgment  for  the  plaintiffs. 


Ile8  9.  Turn  KIR  and  Others. 

JL  HIS  was  an  action  of  trespass. — The  general  issue  was  Where  two  is- 

pleaded  as  to  all  the  trespasses  except  as  to  one  day,  and,  ^y  the  plead- 
ings, and  the 
jury  found  upon 
both,  but  the  Judge,  before  whom  the  cause  was  tried,  discharged  the  jury  upon  the  second  issue, 
upon  misapprehension  that  the  verdict  upon  one  issue  rendered  the  other  issues  immaterial,  the 
Court  held  that  the  proper  course  was  not  to  move  for  a  new  trial,  but  to  apply  to  a  Judge  to  have 
tlte  verdict  corrected  according  to  his  notes. 

p2 
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as  to  the  trespass  committed  on  that  day,  they  pleaded 
that  they  entered  the  plaintiff's  house  to  put  out  a  fire, 
and  to  prevent  the  plaintiff  from  burning  his  house  down. 
The  cause  was  tried  at  the  assizes  before  Littledale,  J., 
and  the  jury  were  deliberating  For  a  considerable  time,  and 
ultimately  the  verdict  was  received  by  the  learned  Judge 
at  his  lodgings.  The  jury  found  a  verdict  against  two  of 
the  defendants,  and  that  tliere  was  no  pretence  for  saying 
there  was  a  fire.  The  learned  Judge  thereupon  discharged 
the  jury  as  to  the  second  issue,  supposing  that  the  general 
issue  was  pleaded  to  the  whole  declaration. 


Plait  now  moTed  for  a  new  trial. 

Parke,  B. — Your  application  should  be  to  the  Judge 
wlio  tried  the  cause  to  correct  the  verdict  according  to  his 
notes. 

Lord  Lyndhurst,  C.  B. — That  is  the  usual  course. 

Rule  refused. 


An  application 
to  set  aside  an 
interlocutory 
Judgment  for 
irregularityi 
aAer  notice  of 
inquiry  on  the 
4th  November, 
was  held  to  be 
too  late  on  the 
13tb. 


Scott  v.  Cogger. 

X  HE  declaration  in  this  cause  having  been  improperly 
filed  instead  of  being  delivered,  and  a  rule  nisi  having 
been  obtained  by  Mansel  for  setting  aside  the  judgment 
founded  thereon,  the  only  question  was,  whether  the  ap- 
plication was  in  time.  Notice  of  inquiry  was  given  on  the 
4lh  for  the  12th,  and  on  the  latter  day  the  motion  was 
made. 


Greaves  shewed  cause,  and  cited  Smith  v.  Clarke  {a), 


(a)  Ante,  Vol.  2,  p.  218. 
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Firley  v.  Rallett  (a),  and  Cox  v,  Tullock  (6),  to  shew  that         1834. 
the  application  was  too  late.  ^coir 

V, 

Gu&NEY,  B.,  held  that  the  motion  was  too  late,  and 
discharged  the  rule. 

Rule  discharged. 

(a)  Ante,  Vol.2,  p.  708.  (6)  Id.  478. 


Heanb  r.  Battersby. 

JL  HIS  was  a  motion  to  set  aside  a  judgment  on  payment  where  a  motion 
of  costs  on  an  affidavit  of  merits.  defendaif/io'tet 

aside  proceed* 
ings  on  an  affi- 

Channell  shewed  cause  on  very  long  affidavits,  going  davu  of  merits 
into  a  history  of  the  cause,  and  imputing  great  negligence  cMtsHhrpiain- 
on  the  part  of  the  defendant,  a  bad  plea  havini?  been  once  «;•*;"  "ot  «""- 
returned,  and  then  a  special  plea  was  delivered  without  long  statement 
the  signature  of  counsel,  for  which  judgment  was  signed,  to  shew  that  the 
and  therefore  he  contended  that  the  defendant  was  enti-  f f!""*?"/ 1"*;  ,. 

no  meritSf  and,  if 

tied  to  no  indulgence.  *»«  <*o«t  ^^^e 

Court  will  order 


Barstow  shewed  cause,  and  complained  of  the  great 
length  of  the  affidavits  produced  in  answer  to  the  defen- 
dant's positive  affidavits  of  merits. 

GuRNEY,  B.  (a). — I  wish  the  plaintiff's  attorney  had 
followed  the  good  example  of  returning  the  pleas  for  the 
purpose  of  having  them  signed.  The  rule  must  be  abso- 
lute on  payment  of  costs ;  but  the  Master  will  not  allow  the 
costs  of  those  parts  of  the  affidavits  which  are  intended  as 
an  answer  to  the  defendant's  affidavit  of  merits. 

Rule  absolute  on  those  terms. 

(a)  Sitting  alone. 


the  Muster  not 
to  allow  them. 
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c   '  ^  Pasmore's  Bail. 

Bail  coming  up    C/HANDLESS  objected  to  the  justification  of  these 

a  s6cund  time  to  »  « 

justify  must  bail^  on  the  ground  of  the  costs  of  a  former  unsuccessful 
i^e  costs^ofa'     attempt  to  justify  not  having  been  paid. 

former  uosuc- 

and  where'oMto  ^  ^'  RichordSf  in  support  of  the  bail,  contended  that 
vne  p^abie,  the  jjq  costs  Were  payable  until  three  notices  had  been  giTen, 
ing  in  prison       and  that  it  had  been  so  held  in  the  KingU  Bench. 

will  not  excuse 
him  from  pay- 

"*°^-  Chandless. — The  practice  of  this  Court  differs  from 

that  in  the  King's  Bench  in  this  respect. 

GuRNBYy  B. — ^The  costs  must  be  paid  or  deposited. 
The  costs  having  been  deposited — 

ChancUess  objected^  that,  since  the  bail  came  up  on  the 
former  occasioUi  when  one  of  them  was  rejected,  a  fresh 
bail  had  been  put  in  in  lieu  of  the  rejected  bail,  without 
an  order  of  the  Court,  as  required  by  rule. 

JR.  V.  Richards* — The  defendant,  since  the  former  oc- 
casion, rendered  to  prison,  and  the  rule,  therefore,  does 
not  apply. 

A  fatal  objection  was  then  pointed  out  in  the  affidavit 
of  justification,  and  Chandless  appUed  for  the  costs  of  the 
present  opposition. 

Richards,  conird,  contended  that  the  rule  as  to  costs 
did  not  apply  to  the  case  of  a  prisoner,  and  cited  a  case 
of  Davis  V.  Gray  decided  by  Mr.  Baron  Bayley. 

Gurney,  B. — ^The  defendant  being  a  prisoner  does  not, 
J  think,  make  any  difference,  and  it  is  reasonable  that  the 
plaintiff  should  have  costs. 
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Abraham  r.  Cook. 

XHIS  was  a  case  in  the  special  paper.     The   paper   ir  one  side  neg- 
books  for  the  plaintiff  were  delivered,  but  those  for  the  Lu'dlmuJJl?' 
defendant  had  not  been  delivered.     Par J!r^,  B.,  ordered   books  to  the 

Judge,  the  other 

the  case  to  be  struck  out.  ude  should  do 

so  for  him,  and 
then  he  will  be 

R.  V.  Richards  for  the  plaintiff.— The  rule  is,  I  believe,  ^",^„\**V^^^^ 
that,  if  one  party  neglect  to  deliver  the  paper  books,  the   otherwise  the 

case  will  be 

Other  party  may  do  so  for  him;  it  is  not  compulsory  upon  stmckout 
him  (a).     The  rule  was  directed  against  that  party  only 
wbo  neglects  to  deliver  his  books.     The  plaintiff  has  de- 
livered his  and  is  ready  to  go  on. 

Parke,  B. — Where  one  party  has  delivered  all  the 
books,  be  is  entitled  to  judgment;  but  where  he  has  only 
delivered  his  own,  and  the  other  party  has  not  delivered 
any,  the  case  must  be  struck  out.  You  should  have  de- 
livered all  the  books,  and  the  case  must  be  set  down 
again. 

Cause  struck  out  accordingly. 

(a)  See  7  Reg.  Gen.  H.  T.  4  Will.  4,  ante.  Vol.  2,  p.  305. 


M'CoRNisH  V.  Melton. 

X  O  a  declaration  in  debt  on  a  judgment  the  defendant  it  is  no  answer 
pleaded,  that,  after  the  recovery  of  the  judgment,  to  wit,  ^brona7udg- 
on  &c.,the  plaintiff  issued  a  ea.  Ma.  against  the  defendant  ?/f°V**^,!jS 
directed  to  the  sheriff  of  Middlesex ^  under  which  the  de-  heen  taken  un- 
fendant  was  arrested,  and  kept  in  prison  for  twenty  days.  ca.  «a. issued  on 

the  judgment, 
and  detained  in 

custody  twenty  days,  if  it  appears  that  the  defendant  was  by  a  Judge's  order  let  out  of  custody  on 

certain  terms. 
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1834.        The  plaintiff  replied,  that  the  defendant  obtained  a  Judge's 

M'CoRNisH     ^^^^^  ^^^  discharging  the  defendant  out  of  custody  for 

V-  irregularity,  he  having  been  before  taken  in  execution  on 

Melton.  .  o  .^ 

the  same  judgment^  the  defendant  undertaking  to  bring 
no  action.     The  defendant  demurred. 

Miller^  in  support  of  the  demurrer. — The  question  is, 
whether  a  defendant  having  been  twice  taken  in  execution 
is  not  a  satisfaction  of  the  judgment? 

Lord  Lyndhurst,  C.  B. — We  only  know  of  one  writ 
which  was  set  aside  for  irregularity. 

Parke,  B. — The  Judge's  order  mentions  another  writ, 
but  that  is  no  evidence  of  the  fact ;  we  do  not  know  that 
it  is  true.  In  fact  there  has  been  no  taking  in  execution ; 
the  writ  having  been  set  aside,  it  is  as  if  there  was  no 
writ ;  it  was  mere  waste  paper. 

Miller • — It  is  a  satisfaction  of  the  debt,  inasmuch  as  the 
plaintiff  was  a  party  to  the  terms  on  which  the  writ  was 
set  aside.  The  defendant  was  imprisoned  for  twenty  days, 
for  which  he  was  entitled  to  some  compensation  ;  and  the 
plaintiff  entered  into  an  arrangement  by  which  the  de- 
fendant was  precluded  from  bringing  an  action,  the  plain- 
tiff therefore  has  derived  a  benefit  from  that  arrangement, 
which  he  otherwise  would  not  have  been  entitled  to. 

Piatt f  contrdf  was  stopped  by  the  Court. 

Per  Curiam. — The  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


re- 
fused to  interfere 
in  a  summary 
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Broww  t7.  Gerard^  Bart.,  late  Sheriff  of  Lawca^AiV^. 

JL  HIS  was  an  action  nominally  against  the  sheriff  him-   The  Court 
self,  but  really  against  one  of  his  officers  of  the  name  of 
Oglethorpe,  who  had  given  an  undertaking  to  the  plain-  ^H^^^^^l^ 
tiff  in  the  following  terms : — *'  In  consideration  of  the  to  fulfil  an  nn- 
plaintiff's  agreeing  to  accept  of  1^/.  for  the  debt  in  this  to  a  plaintiff. 
cause,  together  with  the  costs  of  the  action,  in  seven  days 
from  this  date,  I  undertake  that  the  plea  pleaded  in  this 
action  shall  be  withdrawn,  and  that  the  plaintiff  shall  have 
judgment     Dated  this  8th  day  o{  August,  1834."    Upon 
an  affidavit  that  the  defendant  was  indemnified  by  the 
officer,  and  that  the  plea  had  not  been  withdrawn — 

fPightman  moved  for  an  attachment  against  the  officer 
for  not  performing  his  undertaking,  or  that  the  Court 
would  order  him  or  the  defendant  to  withdraw  the  plea 
according  to  the  undertaking ;  and  he  likened  it  to  the 
case  of  an  attorney's  undertaking,  where  the  Court  would 
interfere  summarily. 

GuRNEY,  B.  (a). — The  sheriff  is  not  to  be  bound  by  the 
undertaking  of  the  officer.  The  Courts  enforce  attorney's 
undertakings,  because  they  are  officers  of  the  Court.  This 
motion  cannot  be  granted* 

Rule  refused. 

(a)  Sitting  alone. 
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Tate  r.  Bodfield. 
Where  the  de-    A  RULE  tnsi  in  this  case  was  obtained  by  C»  Jones  for 

Cl&FAfclOD  Wft8 

delivered  od  the  Betting  aside  the  interlocutory  judgment  (which  had  been 
in' fow'dm,  signed  for  want  of  a  plea)  for  irregularity,  on  the  ground 
and  on  the  10th  that  it  was  Signed  too  early. 

an  order  for 
particulars  was 

were°deiivrred  t/.  t/efw  shewed  cause. — It  appeared  from  the  afBda* 
ontheisth:—    vits  in  answer,  that  the  writ  was  served  on  the  27th  of 

Held,  tliat  judg- 
ment for  want     October,  and,  the  defendant  having  appeared  in  person, 

attenVciock^    the  plaintiff  delivered  a  declaration  in  chief  on  the  7th  to 

regSar.^'^'  "^^  P'®*^  ^"  *^*"^  ^*y®'    ^"  ^^^  ^^^  ^  summons  for  particulars 
The  afternoon  was  taken  out,  returnable  on  Monday  the  lOth,  when  an 

9fMT,forthepur-  Order  for  particulars  was  obtained.  On  the  13th  particu- 
judgmen^  does  ^^  ^^'®  delivered  at  four  o'clock  in  the  afternoon.  On 
not  commence     ^hg  14th  a  summous  for  further  time  to  plead  was  taken 

m  term  till  three 

o'clock.  out,  which  was  returnable  on  the  following  day  at  three 

of  merits,  that  o*clock.  At  one  o'clock  on  that  day  the  plaintiff  signed 
the  defendant     judgment.     The  plaintiff  did  not  attend  that  summons  at 

has  a  good  and    ^      ^  * 

sufficient  de-  three  o'clock,  and  another  summons  for  time  was  taken 
merits,  without  out,  returnable  on  the  following  day,  which  was  attended 
Tioih^fff  by  both  parties,  and  the  defendant  was  then  informed 
cuiar  action,  is    that  judgment  had  been  signed  on  the  previous  day.    The 

objections  were,  that  the  judgment  being  signed  whilst 
the  summons  for  time  was  pending  was  irregular;  and  also 
that  it  ought  not  to  have  been  signed  till  the  afternoon, 
and  that  one  o'clock  was  too  early.  It  was  now  contend- 
ed, that  the  summons  for  further  time  not  being  return- 
able till  after  the  time  for  pleading  had  expired  wits  no 
stay  of  proceedings;  and  no  further  time  having  been 
obtained  before  the  plaintiff  signed  judgment  there  was 
nothing  to  prevent  his  doing  so.  Upon  the  other  point  it 
was  contended  that  the  rule  respecting  the  afternoon  sign- 
ing did  not  apply  to  this  Court. 


Tate 

BODFIBLDw 
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Lord  Lyndhurst,  C.  B. — The  Master  informs  us  that         1834. 
the  office  shuts  at  two  o'clock,  and  opens  again  from  three 
to  six  o'clock;  one  o'clock,  therefore,  was  not  in  the  after- 
noon. 

J.  Jervis  then  contended  that  judgment  might  hare  been 
signed  earlier,  and  that  there  was  no  rule  which  required 
the  plaintiff  to  wait  till  the  opening  of  the  office  in  the 
afternoon. 

C.  Jones,  in  support  of  the  rule,  referred  to  the  rule  of 
Hilary  Term,  S  Will.  4,  s.  48,  which  gives  the  defendant 
the  same  time  for  pleading  after  the  delivery  of  particulars 
as  he  had  at  the  return  of  the  summons;  and  also  directs, 
that  judgment  shall  not  in  any  case  be  signed  tiU  the  after- 
noon of  the  day  after  the  delivery  of  particulars.  The 
particulars  here  were  delivered  on  the  13th;  and  there- 
fore, under  any  circumstances,  the  plaintiff  could  not  have 
signed  judgment  till  the  afternoon  of  the  14th:  but,  at  the 
return  of  the  summons  for  particulars,  the  plaintiff  had 
one  day  left  to  plead ;  that  would  carry  it  on  till  the  after- 
noon of  the  15th,  even  supposing  that  the  summons  taken 
out  on  the  14th  for  further  time  was  no  stay  of  proceed- 
ings. 

The  Court  (consisting  of  Lord  Lyndhurst,  and  Parke, 
Alderson,  and  Gurney,  Barons)  held  the  judgment  re- 
gular. 

C.  JoncM  then  relied  on  an  affidavit  of  merits,  which 
would  entitle  him  to  set  aside  the  judgment  on  payment 
of  costs.'  The  affidavit  was  in  this  form,  '*  and  this  de- 
ponent is  informed,  and  believes,  that  he  has  a  good  and 
sufficient  defence  on  the  merits,"  not  saying  **  to  that 
action." 
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1834.  The  Court  held  the  affidavit  defective  in   not  being 

sufficiently  precise,  and  discharged  the  rule. 

Rule  discharged,  with  costs. 


An  arbitrator 
whom  all  mat- 
ters in  difference 


Barrett  and  Another  v.  Wilson. 

^to  J-  HIS  was  a  rule  calling  upon  the  plaintiffs  to  shew 
cause  why  the  verdict  which  had  been  entered  for  them 
are  referred,  has  under  an  award  made  in  pursuance  of  an  order  of  Nisi 
facts  for  the  Prius  should  not  be  set  aside,  and  a  verdict  entered 
S,Vnie'!ir  for  the  defendant  The  action  was  brought  by  the  plain- 
there  is  a  spe-     tjffg  for  disturbinfir  them  in  the  use  of  some  water,  and 

cial  direction  ^  ■ 

given  to  him  to    Came  on  to  be  tried  at  the  last   Yorkshire  Assizes,  and 

do  so;  in  such  a  .<»  , 

case,  the  opinion  was  reterrcU. 

formed  by  the  \ 
arbitrator  is  ab« 

soiuteiy  finaL  Wortletf  shewed  cause,  and  contended  there  was  no 

case  made  out  for  the  interference  of  the  Court. 

Lord  Lyndhurst,  C.  B. — If  there  is  evidence  to  sup- 
port the  finding  of  the  arbitrator  we  cannot  disturb  it, 
though  we  might  have  come  to  a  contrary  conclusion. 

Alderson,  B. — The  only  question  is,  whether  there 
was  sufficient  evidence  to  have  gone  to  a  jury. 

Wortley  cited  Mason  v.  Hill  and  Others  (a),  and  Dib- 
ben  V.  The  Marquis  of  Anglesea  (6). 

The  Court  then  called  upon  Alexander  to  support  his 
rule. 


(a)  5  £.  &  Adol.  1.  (6)  10  Bing.  568. 
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Alexander, — The  evidence  does  not  warrant  the  finding         1834. 
for  the  plaintiffs.     The  arbitrator  has  found  all  the  facts       barrett 
which  are  stated  on  the  face  of  the  award  expressly  to  «• 

enable  the  Court  to  see  whether  he  has  drawn  the  right 
conclusion. 


Alderson,  B. — That  he  cannot  do.  His  opinion  is 
final  on  the  facts. 

Lyndhurst,  C.  B. — We  have  no  right  to  draw  a  con- 
clusion from  the  facts.  I  should  have  hesitated  to  have 
come  to  such  a  conclusion,  but  it  is  his  peculiar  province. 
Suppose  a  jury  to  have  found  a  verdict,  the  only  question 
would  have  been,  whether  there  was  evidence  to  warrant 
that  verdict;  and  I  cannot  say  that  in  the  present  case  there 
is  not. 

Parke,  B. — ^The  finding  of  an  arbitrator  is  more  con- 
clusive than  that  of  a  jury ;  his  is  absolutely  final. 

Alexander. — The  Court  can  see  whether  the  conclusion 
he  has  come  to  is  right  or  wrong;  he  has  come  to  that 
conclusion  on  a  question  of  law,  but  has  mistaken  the  law. 
The  award  is  not  final  in  not  awarding:  as  to  the  future  use 
of  the  water. 

Parke,  B. — That  objection  would  only  affect  that  part 
of  the  award ;  but  we  are  neither  judges  of  the  fact,  nor  of 
the  law. 

Alderson,  B. — The  arbitrator  might  have  had  a  power 
reserved  to  him  to  state  a  special  case;  that  is  frequently 
done. 

Lord  Lyndhurst,  C.  B. — ^The  rule  must  be  discharged. 

Rule  discharged,  without  costs. 
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Clark  v.  Martin. 
The  Court  de-      X  HIS  was  a  rule  which  had  been  obtained  by  Crowder 

clined  to  act  «       .     .  ^         .  ^ 

upon  an  affida-    '^^  Judgment  as  m  case  of  a  nonsuit. 

vit  which  was 

intituled  ^.v.B.,  ^.11  »»  <ii/v* 

executor  &c.,  Austtfi  shewed  cause. — He  objected  to  the  affidavit  on 

ing  the  par^  of  ^hlch  the  motion  was  made.     The  defendant  was  sued  as 
whom  the  de.      executoF,  and  the  affidavit  was  mtituled  William  Newton 

fendant  wai 

executor.  Clark  V.  George  Martin^  executor  &c.    He  contended 

that  it  ought  to  have  shewn  of  whom  the  defendant  was 
executor^  and  that  it  would  be  impossible  to  assign  per- 
jury upon  such  an  affidavit.  There  might  be  another 
action  in  which  the  defendant  was  executor  of  some  other 
person.  He  cited  Richards  v.  Isaac  {a\  where  an  affida- 
vit in  support  of  a  rule  for  judgment  as  in  case  of  a  non- 
suity  intituled  Isaac,  at  the  suit  of  Richards,  instead  of 
Richards  v.  Isaac,  was  held  insufficient*  He  also  referred 
to  Tidd*s  Practice  {b),  where  it  is  said,  that,  where  a  cause 
is  depending  in  either  Court,  the  affidavits  should  regu- 
larly be  intituled  with  the  Christian  and  sumamesof  all  the 
parties,  and  the  character  in  which  they  sue  or  are  sued, 
which  must  also  be  inserted  in  the  title  of  the  affidavits 
produced  to  shew  cause  against  any  rule.  And  an  ambi- 
guity in  the  title,  such  as  styling  the  plaintiff ''  assignee," 
without  saying  of  whom,  or  giving  any  further  explanation, 
is  fatal  (c).  He  also  mentioned  another  decision  in  the 
King's  Bench  Practice  Court,  where  Littledale,  Justice, 
held  a  similar  objection  to  be  fatal. 

A  peremptory  undertaking  had  been  offered,  but  de- 
clined, because  the  affidavit  in  answer  did  not  shew  a  suffi- 
cient cause  for  not  proceeding  to  trial. 


(a)  Ante,  VoL  2,  p.  710.  (c)  Citing  3  Taunt.  377;  1  Chit. 

(6)  Page  492.  R.  728,  in  notis. 
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Parke,  B.,  observed,  that  *'  assignee**  was  more  vague  1834. 
than  "  executor/'  because  a  party  might  be  assignee  in  vari- 
ous ways ;  and  that  the  Master  informed  him  that  an  affida- 
vit intituled  like  the  present  was  very  common ;  he,  however, 
advised  the  defendant  to  accept  the  offer  of  a  peremptory 
undertaking,  which  was  accordingly  done. 


Lane  v.  Thomas  Drinkwater. 

XHIS  was  an  action  of  debt  upon  two  annuity  deeds;  inanacUonof 
and  was  tried  before  AldersoUj  B.,  in  London^  at  the  nuity^dceXir" 
Sittings  after  last  term,  when  the  plaintiff  obtained  a  ver-  appeared  that 

^®  covenant 

diet  for  S\L  os.y  the  arrears  of  the  annuities.    Thie  first  was  with  the 
count  of  the  declaration  stated,  "  that  on  the  31st  day  of  anorh^r  to  pay 
October,  A.D.  1828,  by  a  certain  indenture  between  the  ^??*"?"J*°- 

'  '      ^  niuty  of  30Lf  a 

defendant  and  Robert  Drinktoater  of  the  one  part,  and  the  moiety  of  which 
plaintiff  and   Allen  Billing  of  the  other  part,  (with  a  to  the  plaintiff, 
prqfert  in  curid),  the  defendant  and  Robert  Drinkwater ,  for  ^  the^othw^co- 
the  consideration  therein  mentioned,  did  for  themselves  covenantee;  by 

another  part  of 

severally  and  respectively,  and  for  their  several  and  respec-  the  deed  it  ap- 
tive  heirs,  executors,  and  administrators,  grant,  covenant,  annuity  was  to 
and  agree,  to  and  with  the  said  pkUnHff  and  Allen  Billing,  j^ui^j^ent,* 
their  executors,  administrators,  and  assigns,  that  they  the  ^^'  ^^^  P'^^- 

tiff  having  ob- 

said  defendant  and  Robert  Drinkwater,  their  heirs,  execu-  tained  a  verdict 

-  1     •    •  X     A  1         •  r  A.\^  for  arrears  of 

tors,  administrators,  and  assigns,  or  some  or  one  of  them,  ^i^^  annuity  due 
should  and  would  from  time  to  time,  and  at  all  times  during  ^  himself  the 

'  o  Court  arrested 

the  term  of  99  years  thenceforth  next  ensuing,  if  the  said  the  judgment,on 
plaintiff,  and  Edward  Lane  his  son,  and  the  said  Allen  Bit-  the  other  cove- 
Ung,  and  James  Edward  Bitting  his  nephew,  or  the  survi-  Save%n^  to**" 
vors  or  longest  liver  of  them,  should  so  long  live,  at  or  in  the  action. 
the  Ouildhall  of  the  City  of  London,  well  and  truly  pay 
unto  the  said  Thomas  Lane  and  his  executors  &c.  one 
annuity  or  clear  yearly  sum  of  30/.  in  the  shares  and  pro- 
portions following,  that  is  to  say,  15/.,  being  one  moiety  of 
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1834.  the  said  annuity  or  yearly  sum,  unto  the  said  plaintiff,  his 
j^^^g  executors,  administrators,  or  assigns,  and  the  sum  of  15/., 
the  remaining  moiety  thereof,  unto  the  said  Allen  Billings 
his  executors,  administrators,  or  assigns,  and  the  said  moi- 
ties  to  be  respectively  paid  by  equal  quarterly  payments, 
on  the  30th  January,  the  30th  April,  the  30th  July,  and 
the  SOth  October,  in  every  year,  clear  of  any  deduction  for 
taxes,  rates,  assessments,  or  any  other  matter  whatsoever, 
the  first  payment  of  the  said  annuity  or  yearly  sum  to  be- 
come due  and  be  made  on  the  SOth  January  then  next 
ensuing,  provided  the  said  term  should  be  then  continu- 
ing, and  in  case  the  said  term  should  determine  by  the 
death  of  the  said  plaintiff  and  Edward  Lane,  Allen  Billing, 
and  James  Edward  Billing,  or  the  survivor  or  longest 
liver  of  them,  between  or  in  the  interval  of  any  two  of  the 
said  quarterly  days  of  payment,  or  before  the  said  SOth 
day  o{  January  then  next,  then,  that,  in  either  of  such  cases 
happening,  the  said  defendant,  party  hereto,  and  the  said 
J?.  £).,  their  heirs,  executors,  administrators,  and  assigns, 
should  and  would  in  the  like  manner,  in  the  moieties  afore- 
said, on  demand  thereof,  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  plaintiff,  and  the  said  A»  B.,  their  exe- 
cutors, administrators,  and  assigns,  such  part  of  the  said 
annuity  or  yearly  sum  of  30/.  as  should  be  in  proportion 
to  the  number  of  days  which  should  have  elapsed  prior 
to  the  day  of  the  decease  of  the  survivor  or  longest  liver 
of  them  the  said  plaintiff  and  said  £.  L.,  A.  B.,  and  J.  £• 
B.,  and  after  the  day  of  payment  next  or  immediately 
preceding  that  event,  if  such  event  should  happen  after 
the  said  SOth  day  o(  January  then  next  ensuing;  as  by  said 
indenture,  reference  being  thereto  had>  will  amongst  other 
things  more  fully  and  at  large  appear:  nevertlieless  the 
said  plaintiff  in  fact  saitli,  that  after  the  making  of  the  said 
indenture,  to  wit,  on  the  27th  February,  A.  D.  1833,  at 
London  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of 
30/.,  of  lawful  money  of  Great  Britain,  of  the  said  annuity, 
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for  the  said  plaintiff's  share,  proportion,  and  moiety  there-         1834. 
of,  for  a  certain  time,  to  wit,  four  years  and  two  quarters  of         ^^ 
another  year  next  before  and  ensuing  on  the  day  and  year  v. 

last  aforesaid,  and  then  last  elapsed,  became  and  was  due 
and  owing  from  the  said  defendant  to  the  said  plaintiff,  and 
still  IS  in  arrear  and  unpaid,  contrary  to  the  form  and  ef- 
fect of  the  said  indenture,  and  of  the  said  covenant  of  the 
said  defendant  in  that  behalf  made  as  aforesaid,  to  wit,  at 
London  aforesaid,  whereby  an  action  hath  accrued  to  the 
said  plaintiff  to  demand  and  have  of  and  from  the  said 
defendant  the  said  sum  of  50/.,  being  parcel  of  the  said 
sum  above  demanded." 

The  second  count  was  in  the  same  form  as  the  first,  for 
four  years'  arrears  of  an  annuity  of  10/.,  granted  by  a  sub- 
sequent deed  in  the  same  terms  by  which  the  first  annuity 
was  granted. 

The  first  plea  to  the  first  count  craved  oyer  of  the 
deed  therein  mentioned,  which  was  set  out  at  length,  and, 
amongst  other  things,  recited,  that  Thomas  and  Robert 
Drtn^ator  had  contracted  and  agreed  with  the  plaintiff  and 
AUen  Billing  for  the  sale  to  them  of  an  annuity  or  yearly 
sum  of  30/.,  for  ninety-nine  years  determinable  as  therein 
mentioned,  and  repurchaseable  according  to  the  proviso 
therein  contained.  The  covenant  was  in  these  terms  (a) : — - 
''  The  said  71 D.  and  R.  D.  do  hereby  for  themselves  seve- 
rally and  respectively,  and  for  their  several  and  respective 
heirs,  executors,  and  administrators,' grant,  covenant,  and 
agree  to  and  with  the  said  T.  L.  and  A.  £.,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  that  they  the  said  T.  D. 
party  hereto,  and  R.  £).,  their  heirs,  executors,  or  adminis- 
trators, or  some  or  one  of  them,  shall  and  will  from  time  to 
time,  and  at  all  times  during  the  said  term  of  ninety-nine  years 
henceforth  ensuing,  if  the  said  jT.Z.,  and  £•//.  his  son,  and 

(a)  Only  aa  much  of  the  deed  is  stated  as  is  necessary  to  elucidate  the 
question  discussed. 
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1834.        the  said  Ak  B.^  and  J-.  E.  B.  bis  nephew,  or  the  dufyivors  dt* 
longest  liver  of  them,  shall  so  long  live,  at  or  ih  the  GnUd- 
0.  haU  o{  the  City  of  London^  well  and  truly  pay  unto  the  stiid 

71  Li  and  A.  B.,  their  exedutors,  admitiistratorsi  and  as- 
signs, an  annuity  or  cleat  yearly  sum  of  *^0/«>  of  lawAil  mo- 
ney current  in  Great  Britain,  ih  the  shares  and  proportions 
following,  that  is  to  say,  the  sum  of  15/.,  being  one  moiety 
bf  the  said  annuity  or  yearly  sum^  unto  the  said  71  £>.,  his 
executors^  administrators,  or  assigns,  and  the  sum  of  l5/i^ 
the  reihaining  moiety  thereof,  unto  the  said  A.  A,  his  ex- 
(scutors,  administrators,  or  assigns,  the  said  moieties  to  be 
respectively  paid  by  equal  quarterly  payments,  on  the  30th 
day  of  Jatiuary,  the  SOth  day  of  Aprils  the  30th  day  of 
Jnlyt  and  the  SOth  day  of  October^  in  every  year."  The 
deed  also  contained  a  grant  of  the  interest  of  the  Drinks- 
waters  in  a  piece  of  land  and  in  certain  stock  **  to  the 
use  of  the  plaintiff  and  Billings  their  heirs  and  assigns,  for 
ever,'*  upon  trust  for  better  securing  the  said  annuity;  '*  and 
for  that  purpose^  and  in  case,  and  when>  and  so  often  as 
the  said  annuity  or  yearly  sum,  or  any  part  thereof^  shall 
be  in  arrear  and  unpaid  in  the  whole,  or  in  part,  by  the 
space  of  twenty-eight  days  next  after  any  one  of  the  days 
or  times  hereinbefore  appointed  for  payment  thereof, 
then  and  in  that  case,  and  from  time  to  time  as  often  as  the 
same  shall  happen^  they  the  said  T.  L,  and  A.  B.,  their 
heirs,  executors,  administrators,  or  assigns  i^pectively,  do 
and  shall,  by  and  out  of  the  rents  and  profits,  interests, 
dividends,  and  annual  income  of  the  said  close  of  meadow 
ground,  Bank  annuities,  residuary  estate,  and  premises  re- 
spectively, hereby  granted,  released,  and  assigned,  or  any 
part  thereof,  or  by  sale  thereof,  or  any  part  thereof,  or,  by 
bringing  actions  against  or  making  distresses  upon  the 
tenants  or  occupiers  of  the  said  ground  and  premises,  re- 
covering the  rents  then  in  arrear,  or  by  entries  upon  the 
said  ground  and  premises,  or  by  any  ways  or  means  what- 
soever, as  to  them  the  said  7".  L.  and  A,  B.,  theit  heirs, 
execBtors,  administrators,  or  assigns  respectively  shall 
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seem  meet,  le?y  and  raise  all  such  arrears  of  the  said  an-  ld;M. 
Diiity  or  yearly  sam  of  30/.  hereby  granted,  as  from  time  ^^^^^ 
to  time  shall  become  due  and  remain  unpaid,  together  with  tr. 

DkIKX  WATM  It 

all  such  costs,  damages,  and  expenses  as  the  said  T.  L, 
and  ^.  B»^  their  executors,  administrators,  or  assigns, 
shall  incur,  expend,  or  be  put  to,  by  reason  of  the  non« 
payment  of  the  said  annuity,  or  yearly  sum,  or  any  part 
thereof,  and  together  also  with  the  costs  and  expenses  of 
and  attending  the  execution  of  the  trusts  hereby  declared ; 
and  upon  this  further  trust,  that  they  the  said  T.  L.  and 
A.  B.,  their  heirs,  executors,  administrators,  and  assigns 
retpectiTely,  do  and  shall,  by  and  out  of  the  monies  to  be 
received  as  aforesaid,  in  the  first  place  deduct,  detain,  and 
reimburse,  to  and  for  themselves  and  himself,  the  costs 
and  expenses  of  and  attending  the  execution  of  the  trusts 
hereby  reposed  in  them;  and  in  the  next  place  retain  and 
supply  unto  and  for  themselves,  the  said  T.  L.  and  J.  j9., 
their  executors,  administrators,  and  assigns,  in  the  shares 
and  proportions  aforesaid,  all  arrears  of  the  said  annuity, 
and  all  costs,  damages,  and  expenses  which  they  or  either 
of  them  shall  have  incurred,  suffered,  or  sustained,  by 
reason  or  on  account  of  the  nonpayment  of  the  said  annuity, 
or  yearly  sum,  or  any  part  thereof,  or  In  or  about  reoover- 
mg  or  eitforcing  the  payment  thereof." 

The  proviso  for  redemption  was  in  these  terms: — '*  Pro- 
vided always,  and  be  it  hereby  declared  and  agreed,  by 
and  between  the  said  parties  hereto,  that  in  case  the  said 
71 2>«  party  hereto,  and  JR.  D.,  their  heirs,  executors,  or 
administrators,  or  either  of  them,  shall  at  any  time  here- 
after be  desirous  of  redeeming  or  xepurcbasing  the  said 
annuity  or  yearly  sum  of  30/.,  and  of  such  their  or  his  tn- 
lOBtion  shall  give  unto  the  said  T.  L.  and  A^  B.,  their  ex- 
eators,  .administrators,  or  assigns,  seven  days'  notice  in 
writing,  .then  that  the  said  T.  L.  and  A.  £»,  their  executors 
or  adnunistrators,  ahall  and  will,  at  the  expiration  of  the 
mMiioe,  4Na  receiving  all  arrears  of  the  said  annuity,  and  aH 
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1634.         costs  and  charges  paid  or  incurred  by  them  in  the  pre* 
.  ^^         miseSy  accept^  receive^  and  take  the  sum  of  307 L  10s,  as  and 
V-  in  full  for  the  repurchase  or  redemption  of  the  said  an- 

nuity; and  on  receipt  thereof^  and  all  arrears  of  the  said 
annuity  as  aforesaid^  deliver  up  these  presents  to  be  can- 
celled^  and^  at  the  costs  and  charges  of  the  said  T.  D. 
party  hereto^  and  R»  D.,  iheit  heirs,  executors,  or  admin- 
istrators, acknowledge  or  cause  satisfaction  to  be  acknow- 
ledged on  the  record  of  the  judgment  which  shall  be  en- 
tered up  upon  the  warrant  of  attorney,  and  release  and 
re-assign  the  said  close  of  meadow  ground,  stock,  parts 
and  shares  of  Bank  annuities,  residuary  estate,  and  pre- 
mises, or  such  part  thereof  as  shall  not  have  been  disposed 
of  under  the  trusts  aforesaid,  unto  the  person  and  persons 
so  redeeming  or  repurchasing  the  said  annuity,  as  he  or 
they  shall  direct,  and  in  such  case  the  said  annuities  to 
be  granted  and  remedies  for  enforcing  the  same  shall  cease, 
determine,  and  be  void,  anything  herein  contained  to  the 
contrary  notwithstanding." 

The  plea  then  alleged  that  the  defendant  and  R.  Drink- 
water  had  well  and  truly  paid  the  annuity  on  the  days  it 
became  due,  according  to  the  indenture. 

The  second  plea  alleged,  that,  on  the  30th  day  of  Oc^o6er, 
A.  D.  1830,  the  said  defendant  and  the  said  R.  Z>.  became 
and  were  desirous  of  redeeming  and  repurchasing  the 
said  annuity  or  yearly  sum  in  the  said  first  count  men- 
tioned, and  did  for  that  purpose,  by  and  with  the  consent 
of  the  said  plaintiff  and  the  said  A.  B.,  who  then  and  there 
dispensed  with  the  seven  days'  notice  in  writing  for  that 
purpose  required  by  and  specified  in  the  said  indenture  in 
the  said  first  count  mentioned,  pay  to  the  said  plaintiff  and 
the  said  A.  J3.,  for  the  repurchase  and  redemption  of  the 
said  annuity,  the  said  sum  of  307/.  lOs.  in  the  said  inden- 
ture mentioned,  as  in  full  for  the  repurchase  and  redemp* 
tion  of  the  said  annuity  in  the  said  first  count  mentioned^ 
and  the  said  plaintiff  and  the  said  A.B.  did  then  and  there 
accept,  receive,  and  take  the  said  sum  of  307/.  10^,  as  in 
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full  for  the  repurchase  and  redemption  of  the  same.     And         1^34. 
the  said  defendant  and  the  said  iZ.  Z).  did  then  and  there  . 

Lane 

pay  to  the  said  plaintiff  and  the  said  A.  B.  all  arrears  of  ^  v. 
the  annuity  then  due  and  payable,  and  all  costs  and 
charges  theretofore  paid  and  incurred  by  the  plaintiff  and 
the  said  A.  B.  in  respect  of  the  annuity,  and  then  and 
there  repurchased  and  redeemed  the  same  annuity  accord- 
ing to  the  proviso  in  that  behalf  <;ontained  in  the  said  last- 
mentioned  indenture.  And  this  the  said  defendant  is  also 
ready  to  verify,  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintains  his  aforesaid  action 
thereof  against  him  the  said  defendant,  &c. 

There  were  two  similar  pleas  to  the  second  count.  The 
third  plea  to  both  counts  was,  that  no  part  of  either  annui- 
ties was  in  arrear;  and  lastly,  a  set-off  was  pleaded. 

The  replications  took  issue  on  all  the  pleas.  The  repli- 
cation to  the  second  plea  was  in  this  form :  That  the  plain* 
tiff  ought  not  to  be  barred  of  his  action,  because,  protesting 
that  the  said  seven  days'  notice  in  writing  was  not  dispensed 
with  as  in  the  last-mentioned  plea  mentioned,  for  repli- 
cation in  this  behalf  the  plaintiff  saith,  that  the  said  plain- 
tiff and  the  said  A.  B.  did  not  accept,  take,  or  receive  the 
said  sum  of  307/.  lOs.  in  the  second  plea  mentioned  as  and 
in  full  for  the  repurchase  and  redemption  of  the  said  an- 
nuity in  the  said  first  count  mentioned,  nor  did  the  said 
defendant  and  the  said  R.  /).,  or  either  of  them,  pay  to 
the  said  plaintiff  and  the  said  A.  J3.,  or  either  of  them,  the 
arrears  of  the  said  last-mentioned  annuity,  nor  did  the 
said  defendant  nor  the  said  R.  D,  repurchase  or  redeem 
the  same  annuity  according  to  the  indenture  in  the  first 
count  mentioned,  in  manner  and  form  as  the  said  defendant 
hath  above  in  his  said  second  plea  in  that  behalf  alleged. 
And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c. 

A  rule  nisi  having  been  obtained  for  arresting  the  judg- 
ment, on  the  ground  that  Lane  and  Billing  ought  to  have 
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1834.  joined  in  the  action,  and  also  why  a  repleader  should  not 
be  awarded  on  the  ground,  that,  by  the  replication  to  the 
second  plea,  an  immaterial  issue  was  raised — 

Kelly  and  Ba// shewed  cause  upon  the  first  point. — 
They  contended  that  it  was  necessary  to  look  to  the 
whole  of  the  deed,  and  that  the  proper  construction  of  it 
was  to  give  to  each  of  the  covenantees  an  annuity  of  I5iL, 
and  that  therefore  the  action  was  properly  brought  by 
the  plaintiff  alone;  and  that  it  might  have  been  doubtful, 
if  the  action  had  been  brought  by  Lane  and  Billing  jointly, 
whether  it  could  have  been  maintained.  The  annuities 
are  payable  by  the  covenant  to  the  covenantees  respective^ 
If/;  the  interest,  therefore,  in  the  two  parts  of  the  annuity 
is  several.  They  cited  in  support  of  their  view  of  the  case 
Ecclesion  v.  Clipsham  (a),  where  it  was  held,  that  though  a 
covenant  be  joint  and  several  in  the  terms  of  it,  yet,  if  the 
interest  and  cause  of  action  be  joint,  the  action  must  be 
brought  by  all  the  covenantees :  and  on  the  other  hand, 
if  the  interest  and  cause  of  action  be  several,  the  action 
may  be  brought  by  only  one.  In  Jame$  v.  Emery  (6), 
GibbSy  C.  J.,  says  the  principlejon  which  this  case  must 
be  determined  is  perfectly  well  known  and  established. 
Wherever  the  interest  of  parties  is  separate,  the  action 
may  be  several  notwithstanding  the  terms  of  the  covenant 
on  which  it  is  founded  may  be  joint;  and,  where  the  inter- 
est is  joint,  the  action  must  be  joint,  although  the  cove- 
nant in  language  purport  to  be  joint  and  several.  Withers 
V.  Bircham  (c)JlOtcsion  v.  Ogle  (d),  Servanie  v.  James  (e), 
were  cited  to  the  same  point. 

Parke,  B.--*  Your  argument  is,  that  two  distinct  annuities 
were  granted  of  15/.  each ;  the  deed,  therefore,  ought  to 

(a)  1  Saund.  153.  (c)  3  B.  &  C.  264. 

(6)  6  Price  533;  8  Taunt.  245,  (rf)  13  East,  538. 

S.  C,  {e)  10  B.  &  C.  410. 


I 


b»ye  bpf i|  ffta|ppe4  with  two  Apquity  deed  stamps  iiistead         1884. 
of  one;  but  that  objection  is  not  now  opeii  to  the  defenr 
danty  bepause  it  vaa  not  taken  at  the  trial. 

Kelly  and  Ball. — With  respect  to  the  other  point,  it  is 
contended  on  the  other  side,  that  the  issue  on  the  accep- 
tance of  the  money  is  immaterial;  but  whether  the  non- 
acceptance  is  material  or  not  it  is  unnecessary  to  argue; 
for  the  plea  consists  of  several  allegations,  which  the  terms 
of  the  proviso  for  repurchase  rendered  necessary  to  be  in- 
serted; if  any  one  of  thos.e  is  disproved,  the  annuity  is  not 
repurchased.  The  replieaticm  is  not  simply  upon  the  fact 
of  the  acceptance,  but  it  puts  in  issue  all  the  averments 
in  the  plea:  one  is,  that  the  annuity  was  not  repurchased; 
and  the  other  is,  that  the  arrears  were  not  paid*  The  re- 
plication may  be  double,  but  it  is  too  late  to  take  that  ob- 
jection« 

Parkb,  B. — It  is  doubtful  upon  the  face  of  the  plea 
whether  it  was  intended  to  be  pleaded  as  a  payment  ac- 
cording to  the  terms  of  the  deed,  or  as  accord  and  satis- 
faction; if  the  latter,  it  could  not  be  contended  that  the 
acceptance  was  immaterial. 

Merewether,  Serjt.,  and  Rogers,  contrd. — The  plea  was 
founded  on  the  proviso,  which  casts  upon  the  plaintiff 
the  obligation  of  receiving  the  money.  Ther,e  is  no  act 
to  be  done  by  the  plaintiff  as  receiver ;  his  acceptance 
is  wholly  immaterial.  If  the  plea  should  appear  to  be  so 
constructed  as  that  it  must  be  looked  upon  as  a  plea  of 
accord  and  satisfaction,  there  would  be  more  difficulty; 
in  a  plea  of  accord  and  satisfaction,  the  defendant  dis- 
charges himself  from  a  liability  by  shewing  an  agreement 
with  the  plaintiff,  and  the  acceptance  in  satisfaction  is  the 
gist  and  essence  of  the  plea;  b."t  assuming  the  plea  to  be 
properly  framed  with  reference  to  (he  deed,  the  issue  is 
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1834.        immaterial.     The  payment  of  the  arrears  was  not  in  ques- 
/^  tion;  the  only  question  is,  whether  the  principal  was  paid* 

v«  The  introduction  of  an  immaterial  averment  in  a  plea  will 

not  warrant  the  taking  issue  upon  it,  or  make  an  issue 
taken  upon  it  material;  the  material  point  of  the  plea, 
which  is  the  payment,  remains  unanswered,  and  the  plain- 
tiff cannot  have  judgment  on  the  record. 

As  to  the  other  point.  The  general  rule  cannot  be  dis- 
puted; the  question  is,  how  it  applies  to  the  present  case. 
Here  the  consideration  is  joint,  one  sum  of  300/.  is  given 
by  the  plaintiff  and  Billing  jointly  for  one  annuity  of  30/., 
and  the  covenant  is  with  them  and  their  heirs,  and  has  not 
the  words  "  several"  or  "  respective."  The  annuity  was 
to  be  paid  in  two  parts,  but  that  was  only  a  regulation  in 
the  mode  of  paying  the  money.  Anderson  v.  Mariindale  (a) 
is  in  point. 

Parke,  B. — That  was  a  covenant  with  two  to  pay  to 
one :  the  other,  therefore,  had  no  interest.  If  one  only 
had  sued,  you  would  have'struck  out  a  name  from  the  deed; 
that  you  cannot  do.  This  case  cannot  be  likened  to  that. 
The  question  is,  whether  the  interest  is  not  several  though 
the  words  are  apparently  joint.  The  object  appears  to 
have  been  to  save  a  stamp.  Do  you  contend  that  if  one 
executed  a  release  that  would  make  an  end  of  the  an- 
nuity? 

Merewether,  Serjt. — ^That  is  our  argument.  The  in- 
terest in  the  annuity  is  not  severed  merely  by  the  mode  of 
payment  pointed  out.  The  covenant  on  the  part  of  the 
defendants  contains  the  words  "  jointly  and  severally ; " 
but  in  convenanting  with  the  plaintiff  and  Billing  to  pay, 
these  words  are  omitted :  the  absence,  therefore,  of  these 
words  when  the  covenantees  are  mentioned,  and  their  in- 

(fl)  1  East,  497. 
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troduction  when  the  covenantors  are  mentioned,  shew  that  18341 
the  covenant  was  so  drawn  designedly,  and  the  construe-  lkke 
tion  contended  for  on  the  other  side,  will  subject  the  de-  <^- 

DkINKW  atkW- 

fendant  to  two  actions  instead  of  one,  without  any  words 
to  warrant  it. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Parke,  B. — This  was  an  action  upon  certain  covenants 
contained  in  two  indentures,  the  terms  of  which  are  thesame. 
(His  Lordship  then  stated  the  pleadings  with  respect  to 
one  deed  as  they  appear  above).  The  cause  went  to  trial  and 
a  verdict  was  found  on  all  the  issues  for  the  plaintiff.  There 
was  a  motion  for  a  new  trial,  and  also  for  judgment  non 
obstante  veredicto.  Three  objections  were  taken: — Firsts 
that  the  replication  admitted  the  payment  of  the  money 
for  the  redemption  of  the  annuity  and  also  the  arrears, 
and  that,  therefore,  the  annuity  was  at  an  end;  secondly , 
that  the  issue  raised  on  the  second  plea  was  an  immate* 
rial  issue,  which  would  have  been  a  ground  for  a  repleader; 
and,  thirdly^  that  the  action  was  improperly  brought  by 
one  only  of  the  covenantees.  The  last  objection  is  we 
think  fatal,  and  therefore  it  is  unnecessary  to  give  any 
opinion  upon  the  other  two,  though  we  think  we  should 
have  no  difficulty  in  overruling  them.  The  rule  laid  down 
in  Eccleston  v.  Clipsham  is  this ;  that  though  a  covenant  be 
joint  and  several  in  the  terms  of  it,  yet,  if  the  interest  and 
cause  of  action  be  joint,  the  action  must  be  brought  by 
all  the  covenantees;  but  if  the  interest  and  cause  of  action  is 
several,  the  action  may  be  brought  by  one  only.  The  ques- 
tion therefore  is,  whether  this  is  a  joint  covenant,  so  that 
the  action  could  not  be  brought  by  one  only.  The  deed 
grants  one  annuity  of  SO/.,  of  which  half  is  to  be  received 
by  each;  it  is  not  a  grant  of  two  several  annuities  of  15/.; 
it  is  to  be  secured  by  a  joint  judgment  and  by  a  grant  of 
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1834*        n  i^vQr^ioni^ry  interest  m  certain  property,  aod  the  dee4 
-  "  givea  n  joint  power  of  attorney  to  receive  the  interest  on 

v^  certain  stock,  and  a  joint  power  of  attorney  to  sell  the  sto^k*. 

W^  therefor^  think  that  only  cm«  Annuity  wil9  granted,  9nd 
that  the  action  should  have  been  brought  by  bptb  tUf^ 
covenant^^.  )f  the  deed  contained  two  distinct  grants  of 
two  annuities,  we  do  not  mean  to  say  that  their  being 
jointly  secured  would  make  4  difference ;  but  here  there  is 
a  joint  grant  according  to  the  words  of  the  deed,  which 
Hiust  be  taken  in  their  usual  and  ordinary  acpeptatien. 
The  judgment  for  the  plaintifFmust,  therefore,  be  arrested. 

Judgment  arretted. 


D.  O.  Wait,  Clerk,  v^  Bishop  and  Others  (Assignees  of 
the  Estate  and  Effects  of  the  Rev.  D.  G.  Wait,  an  In- 
solvent Debtor,)  and  John  Nokes,  Defendant. 

A  iwan facias,  X  HIS  was  a  niotion  under  the  Interpleader  Act,  ^nd 
witb^tbe^^hop,  Came  before  (he  Court  for  argument  in  the  shap^  of  a 
does  not  b^n  gpecial  Case,  which  bad  been  agreed  to  be  ^tated  for  the 
the  writ  of  se-  opinion  of  this  Court,  and  was  as  follows: — "  The  above- 
it  is  pubHsbed.  named  plaintiff,  previously  to  the  year  18^,  was  and  still 
gotl'^Zff'  ^8  rector  of  the  parish  of  Blayden,  in  the  county  of 
tioDs  for  tithes     Somerset  and  diocese  of  Bath  and  fVelU^  and  a  sequestra-; 

do  not  pass  un-  ^  v       •         i  j    i_       i_ 

der  a  sequestra-  tion  upon  the  said  rectory  having  been  granted  by  the 
they'  pass  to  the  bishop  of  Bath  and  WellSf  in  July  of  that  year,  to  one 
assignees  of  the  jQ^f^  Britten  for  the  arrears  of  an  annuity  secured  to  the 

rector  under  ^ 

the  Insolvent      gaid  c7.  B.  by  a  warrant  of  attorney  and  a  demise  of  the 

livings  and  a  rule  nisi  having  been  obtained  in  the  Court 
of  King's  Bench  for  setting  aside  th^t  sequestration,  and 
the  Judgment  on  which  it  w^s  founded,  it  was  by  a  rule 
of  that  Court,  maxle  on  the  I4th  of  June,  1832,  ordered^ 
that  no  further  proceedings  should  be  taken  in  that  se- 
questration, and  that  the  said  J,  B.  should  account  before 
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the  Master  for  what  he  had  received  under  the  sequestra*        1834. 
tioD,  he  being  allowed  to  retain  the  arrears  that  had  be<* 
come  due  on  the  annuity;  and  that  until  the  account 
should  have  been  so  taken  by  the  Master,  no  further  pro* 
ceedings  should  be  had  against  the  said  Z).  6.  Waii  on 
the  said  warrant  of  attorney  and  judgment  thereon,  the 
said  J.  B,  being  at  liberty  thereafter  to  issue  a  fresh  writ 
of  sequestration  for  any  arrears  of  the  said  annuity  which 
might  become  due."    The  Master  under  this  rule,  on  the 
14th  otMay^  1833,  made  his  allocatur ^  by  which  he  stated, 
as  the  result  of  the  account  which  had  been  produced  ac- 
cording to  the  said  rule,  that  the  receipts  under  the  said 
sequestration    were  909/.   I9s»  6^d.f   and   the  payment 
HlSl  7s.  2d.,  leaving  a  balance  of  36L  I9s.  S^d.  in  the 
sequestrator's  hands,  applicable  to  the  arrears  of  the  said 
annuity  due  to  the  said  #7.  B.    The  said  «/.  B.  having  re^ 
fused  to  remove  his  sequestration,  on  the  13th  otNavem* 
bevy  1833,  a  rule  nisi:  was  obtained,  calling  upon  the  said 
J,  B.  to  shew  cause  why  the  sequestration  of  the  said 
/.  B.  should  not  be  removed  from  the  benefice  of  the  said 
i).  6.  Waii,  the  said  «/•  B.  retaining  all  monies  lawfully 
levied  thereunder,  and  with  liberty  to  the  above-named 
assignees  to  issue  sequestrations  upon   the  said  living; 
which  rule,  on  the  SSnd  day  of  November,  1833,  was  made 
absolute  in  the  terms  of  the  rule  nisi:  but,  on  drawing  up 
the  rule  absolute,  the  words  **  with  liberty  to  the  above* 
named  assignees  to  issue  sequestration  upon  the  said  living" 
were  inserted  contrary  to  the  intention  of  the  counsel  for 
the  several  parties  to  the  same  rule,  between  whom  there 
was  an  express  understanding  that  so  much  of  the  rule 
nin  was  abandoned ;  and  accordingly,  on  the  8tfa  of  Jan- 
uary, 1834,  the  said  sequestration  of  the  said  </!.  A  was 
removed  from  the  said  benefice;  but  in  the  meantime,  that 
is  to  say,  the  S6th  of  April,  ]  832,  a  writ  of  levari  facias 
de  bonis  ecelesiasiicis,  isaned  upon  a  judgment  duly  ob< 
tained  on  a  warrant  of  attorney  given  by  the  said  />.  G. 
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1834.  Wait  to  the  said  John  Nokes  to  secure  to  him  the  sum  of 
45/.  14«.  7d.f  and  returnable  on  a  subsequent  day,  was 
lodged  in  the  said  registrar's  office  against  the  said  D.  G. 
Wait,  at  the  suit  of  the  above-named  J.  N.,  for  the  said 
sum  of  45/.  14«.  7d.,  with  directions  from  the  said  J,  N.  to 
Mr.  Parfii,  the  registrar  of  the  said  bishop,  to  issue  and 
publish  a  sequestration  thereon;  and  on  the  18th  oi  June, 
1833,  a  similar  writ,  issued  upon  a  judgment  duly  obtained 
on  a  warrant  of  attorney  given  by  the  said  Z).  G.  Wait  to 
the  said  J.  N.  to  secure  to  him  the  further  sum  of  103/.  5^., 
and  returnable  on  a  subsequent  day,  was  lodged  in  the 
said  registrar's  office  against  the  said  Z>.  G.  FT.,  at  the  suit 
of  the  said  J,  N.,  for  the  said  sum  of  103/.  5s.,  with  a  di- 
rection from  the  said  J,  N.  to  the  said  registrar  to  issue 
and  publish  a  sequestration  thereon,  which  said  judgments 
were  respectively  signed  within  twenty-one  days  from 
the  execution  of  the  said  warrant  of  attorney  on  which 
they  were  respectively  signed ;  and  which  said  two  sums 
of  45/.  I4fs.  Id.  and  103/.  58.  were  the  amounts  of  certain 
costs  in  respect  of  business  and  disbursements  made  by 
the  said  J.  N.  for  the  said  Z>.  G.  W.  on  the  10th  of  Octo^ 
ber,  1832;  the  said  plaintiff,  then  being  a  prisoner  within 
the  operation  of  the  Insolvent  Debtors'  Act,  filed  his  pe- 
tition to  the  Court  for  the  Relief  of  Insolvent  Debtors  to 
be  discharged,  and  on  the  20th  of  October,  1832,  duly 
filed  his  schedule  according  to  the  provision  of  that  statute, 
and  on  the  23rd  o(  February,  1833,  he  executed  a  regular 
assignment  of  his  estate  and  effects  to  the  above-named 
W.  B;  J.  L.,  and  C.  B.,  his  assignees  duly  appointed, 
and  was  on  the  same  day  duly  discharged.  On  the  14th 
May,  1833,  the  said  assignees  filed  the  order  of  adjudica- 
tion of  the  said  Court  for  Relief  of  Insolvent  Debtors  in 
the  registrar's  office  of  the  said  bishop,  who  on  the  12th 
of  January,  1 834,  granted  to  them  a  sequestration  upon 
the  said  living,  but  expressly  subject  to  the  said  writs  of 
levari  facias  of  the  said  J.  N,,  it  being  stated  in  the  said 
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writs  of  sequestration  that  the  same  was  so  granted  sub-  1834. 
ject  to  the  said  writs  of  the  said  «/.  N.  The  said  seques- 
tration was  duly  published  on  the  12th  of  January,  1834. 
Previously  to  Hilarf/  Term,  1834,  the  said  D.  G.  W. 
brought  several  actions  in  this  Court  against  persons  oc- 
cupying lands  in  the  said  parish  of  Blayden  for  arrears  of 
compositions  for  tithes,  particularly  an  action  against  one 
John  Bailey i  the  elder,  for  an  alleged  arrear  of  5/.  com- 
position for  tithes,  due  ^th  oi  September ^  18S3,  in  which 
action,  upon  an  application  made  under  the  Interpleader  * 
Act,  an  order  was  made  by  the  Honourable  Mr.  Baron 
Bailey,  on  the  4th  o{  December,  1833,  that,  upon  the  said 
«/.  B.  bringing  into  Court  51.  within  a  week,  all  further 
proceedings  should  be  stayed  until  the  4th  day  of  Hilary 
Term  then  next,  which  was  accordingly  done;  and  on  the 
28th  o(  January,  1834,  in  Hilary  Term,  it  was,  by  a  rule 
then  made  in  the  said  action,  ordered  by  this  Court  that 
all  further  proceedings  against  the  said  J.  B.  the  elder,  in 
the  said  action,  should  be  stayed  until  the  further  order 
of  the  Court,  and  that  the  sum  paid  into  the  Court  by  the 
said  J.  B.  should  remain  in  Court  until  the  further  order 
of  this  Court;  and  that  a  special  case  should  be  argued 
before  the  Court,  wherein  the  said  Z).  G.  W.  should  be 
plaintiff,  and  the  said  assignees  and  the  said  •/.  N.  should 
be  defendants,  and  that  they  should  be  heard  by  counsel 
on  the  argument,  and  that  the  rights  of  the  insolvent,  and 
the  said  assignees,  and  the  said  J.  N.,  should  be  raised  on 
the  said  cases;  and  that  all  questions  of  priority  between 
the  said  assignees  and  the  said  J.  N.,  and  the  question  of 
the  costs  of  the  several  parties  to  the  rule,  should  be  re- 
served. The  case  then  stated  that  two  other  actions  were 
brought  against  other  persons  by  Dr.  Wait  for  tithes,  also 
due  29th  September,  1833,  in  which  the  amount  was 
brought  into  Court,  and  proceedings  stayed  on  the  same 
terms,  and  with  similar  directions  and  stipulations  in  every 
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1834.  respect  as  are  contained  in  the  order  made  in  the  action 
against  John  Bailey.  On  tlie  I8th  of  December,  18SS, 
there  was  and  slill  is  due  to  the  Rev.  Daniel  Wheeler^ 
licensed  curate  of  the  said  parish  of  Blayden,  2^L  4>s.  for 
one  year  and  a  halfs  stipend  in  respect  of  the  said  cure. 

The  several  sums  so  brought  into  Court  being  compo- 
sitions for  tithes  of  the  rectory  oiBlayden  aforesaid,  which 
accrued  between  tiie  25th  March^  183^,  and  S9th  Sep- 
iember,  18S3,  were  the  subject  of  dispute  in  the  present 
case>  4nd  were  claimed  by  three  different  parties: — 

1st,  Doctor  WaU^  the  rector,  (a  discharged  insolvent 
debtor),  claimed  them  under  the  operation  of  7  Geo*  4, 
e.  57,  ss.  28, 34. 

Sod,  The  assignees  of  Dr,  Waii^  who  claimed  them  in 
their  official  character,  and  under  the  sequestration  granted 
them  by  the  bishop  12th  January,  1834. 

Srd,  NokeSf  (the  other  defendant),  who  claimed  them  on 
the  ground  of  his  levari  facias,  lodged  prior  to  theeeques- 
tnition  of  the  assignees,  which  was  granted  to  them,  and 
subject  to  those  writs. 

The  question  for  the  opinion  of  the  Court  was,  which 
ef  the  above  parties  was  entitled  to  the  said  sums  so  paid 
into  Court  (a). 

The  Attomey-Qenerml  for  Dr.  Wait. — The  arrears 
claimed  by  Dr.  Wait  became  due  at;  Michaelmas^  1833, 
and  it  is  quite  clear  that  the  occupiers  could  have  no  de- 
fence to  the  actions  brought  to  recover  those  arrears. 
Those  actions  were  commenced  before  Hilary  Term, 
1834,  before  either  the  title  of  the  assignees  or  that  of 
Notes  commenced.  Britten  is  not  before  the  Court. 
He  referred  to  the  late  case  of  Sinter  v«  HtUeh,  and 
Bishop  V* Hatch  (A). 

(a)  See  Burn,  E.  L.,  tit.  Sequestration.  db)  3  Man.  &  Nev.  498. 


MICHAELMAS  1BRM|  5  WILL.  IV.  0S9 

The  Cmirt  then  called  upon  Harrison,  whd  bppeaned  16d4w 
for  the  adBignees. — Britten  was  not  in  fact  out  of  the  b^ie^ 
fice  whilst  these  arrears  wene  ace^ing;  for»  however  his 
rights  might  be  affected  by  the  rule  made  by  the  Court  of 
King's  Bench,  be  was  sequestrator  tie  Jkeio  until  his  se- 
questration was  actually  removed  in  January  1834^  when 
the  sequestration  of  the  assignees  was  published ;  conse- 
quently^  there  was  no  period  of  time  during  wiuch  there 
was  not  some  sequestration  on  the  living;  then,  as  the  right 
to  the  tithes  and  the  arrears  of  compositions  for  tithes  is 
in  the  sequestrator  for  tlie  time  being,  and  not  in  the 
T^tor^  and  as  in  the  present  case  tke  assignees  are  the 
existing  S'equestratofs,  they  hat^  the  right,  Und  not  the 
incumbent;  and,  it  is  submitted,  that  the  sequestrator  is 
not  only  entitled  to  all  accruiii^  tithes  but  also  to  ar* 
WslH  tf  tithes*  Even  apposing  that  they  belonged  at 
bne  lime  to  the  incumbent  Dr.  fVaily  heftever  got  them  or 
claimed  them.  He  ought  to  have  reduced  them  into 
pessessten ;  and  not  having  done  so,  they  belong  to  the 
assignees.  An  atrear  is  now  due  to  the  curate  of  2S5&, 
which  must  be  paid  by  the  sequestrator  in  the  first  in- 
stance, 4IS  he  is  bound  to  pay  all  primary  charges  up- 
bn  the  benefice ;  and  as  this  will  fall  upon  the  assignees 
tn  their  character  of  sequestrators,  it  affords  a  suffi- 
cient reason  why  the  arrears  of  tithed  ought  to  go  to 
them,  to  afford  them  the  means  of  doing  so.  The  assignees 
lite  therefore  entitled  to  them  under  the  sequestration. 
Ag&in,  if  they  are  tiot  arrears  of  tithes  covered  by  the 
sequestration,  then  they  are  only  debts  from  the  tithe 
payee's  to  some  one — ^a  mere  chose  in  action  and  Uy 
|>r<yperty,  m)t  coming  within  the  operation  ^of  the  28th  (a) 

(tf)  ^  Fk^vided  always,  that  do-  clergyman  orcurate,  to  the  income 

^in^  in  this  act  contaaned  shall  of  suchben^ce  or  curacy  for  the 

♦xtcndto  entitle  the  assignee  or  as-  purposes  of  tiiis  act.     Provided 

aignees  of  the  estate  and  effects  of  nevertheless,  that  it  ehall  be  law- 

any  suchprisoner,  bdsg  abeaeieed  fal  for  such  assignee  or  assignees 
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clause  of  the  Insolvent  Debtors*  Act,  but  within  the 
11th  (a)  clause.  In  one  or  other  of  these  ways  the  as- 
signees are  entitled  to  claim  these  arrears. 

Parke,  B. — ^All  you  want  is  an  authority  that  the  se- 
questrator is  entitled  to  claim  bygone  arrears  of  tithes. 

Harrison. — ^There  is  no  case  precisely  in  point.     Doe 


to  apply  for  and  obtun  a  seqaes- 
tration  of  the  profit  of  any  such 
benefice  for  the  payment  of  the 
debts  of  such  prisoner;  and  the 
order  of  adjudication  made  in  the 
matter  of  such  prisoner's  petition* 
in  pursuance  of  this  act,  shall  be 
a  sufficient  warrant  for  the  j^rant- 
ing  of  such  sequestration,  without 
any  writ  or  other  proceedings  to 
authorize  the  same,  and  such  se- 
questration shall  accordingly  be 
issued,  as  the  same  might  have 
been  issued  upon  any  writ  of  levari 
facias,  founded  upon  any  judg- 
ment agunst  such  prisoner." 

(a)  **  That  such  prisoner  shall  at 
the  time  of  subscribing  the  said 
petition  duly  execute  a  convey- 
ance and  assignment  to  the  pro- 
visional assignee  to  the  said  Court, 
in  such  form  as  is  to  this  act  an- 
nexed, of  all  the  estate,  right,  title, 
interest,  and  trust  of  such  pri- 
soner, in  and  to  all  the  real  and 
personal  estates  and  efiects  of 
such  prisoner,  both  within  this 
realm  and  abroad,  except  the 
wearing  apparel,  bedding,  and 
other  such  necessaries  of  such 
person  and  his  or  her  family,  and 
the  working  tools  and  implements 
of  such  prisoner,  not  exceeding 


in  the  whole  the  value  of  20/.,  and 
of  all  future  estate,  right,  title, 
interest,  and  trust  of  such  pri- 
soner, in  or  to  any  real  and  perso- 
nal estate  and  effects,  within  this 
realm  or  abroad,  which  such  pri- 
soner may  purchase,  or  which  may 
revert,  descend,  be  devised,  or  be- 
queathed, or  come  to  him  or  her, 
before  he  or  she  shall  become  en- 
titled to  his  or  her  final  discharge* 
in  pursuance  of  this  act,  accord- 
ing to  the  adjudication  made  in 
that  behalf;  or  in  case  such  pri- 
soner shall  obtun  his  or  her  dis- 
charge from  custody  without  any 
adjudication  being  made  in  the 
matter  of  his  or  her  petition,  then 
before  such  prisoner  shall  be  at 
large,  and  out  of  custody,  and  of 
all  debts  due  or  growing  due  to 
such  prisoner,  or  to  be  due  to  him 
or  her  before  such  discharge  as 
aforesaid;  which  conveyance  and 
assignment,  so  executed  as  afore- 
said, in  form  aforesaid,  shall  vest 
all  the  real  and  personal  estate 
and  effects  of  such  prisoner,  and 
all  such  future  real  and  personal 
estate  and  effects  as  aforesaid,  of 
every  nature  and  kind  whatsoever, 
and  all  such  debts  as  aforesaid,  in 
the  said  prorisional  assignee." 
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d.  Morgan  v.  Black  (a)  may  be  referred  to  as  inciden-  1834. 

tally  admitting  the  position  contended  for  to  be  good  law. 
Secondly y  as  to  the  claim  of  Nokes^  the  assignees  con- 
tend that  he  is  not  a  sequestrator  at  all,  unless  a  levari 
facias  has  the  same  effect  as  a  sequestration  published ; 
besides,  the  debt  is  due  on  a  warrant  of  attorney  given  for 
costs,  and  therefore  the  bill  of  costs  should  have  been  taxed. 

Aldbrson,  B. — Suppose  a  sequestration  on  the  demise 
of  an  incumbent,  is  there  any  difference  in  form  betvireen 
that  and  a  sequestration  by  the  bishop  to  levy  debts?  In 
the  former  case,  the  sequestrator  could  not  be  entitled  to 
the  arrears  due  to  the  late  incumbent. 

Harrison. — There  is  no  difference  in  form ;  but  in  the 
former  case  the  executor  would  have  been  entitled  to  the 
arrears.  In  the  latter,  they  are  due  to  the  insolvent,  and 
therefore  pass  to  the  assignees,  either  as  ecclesiastical 
property  under  the  28th  section,  or  as  a  chose  in  action 
under  the  11th. 

Addison  for  Nokes. — Nokes  regularly  lodged  his  writs 
with  the  bishop,  with  directions  to  publish  them,  and  there- 
fore, if  they  have  not  been  published,  it  was  not  for  want 
of  care  on  the  part  of  NokeSy  but  he  has  been  deceived  by 
the  bishop.  The  claim  of  the  assignees  was  subject  to 
Nokes^sA^im :  at  the  time  ^o£^«V sequestration  was  lodged 
with  the  bishop,  Briiten^s  sequestration  was  in  operation. 
His  sequestration  was  afterwards  set  aside,  and  the 
arrears  had  accrued  before.  A  sequestration  is  similar 
to  a  ^ri  facias,  and  the  bishop  is  like  the  sheriff, 
and  the  Court  exercises  the  same  power  over  the  bishop 
as  it  does  over  the  sheriff.     Rex  v.  Bishop  of  London{b). 


(a)  3  Gampb.  447-  {J>)  I  Dowl.  &  Ryl.  486. 
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1834.  ^  So  where  there  are  two  ^.  /a.'*,  and  the  sheriff  levies 
under  the  first  writ,  which  is  afterwards  set  aside,  the  levy 
under  the  first  writ  is  applicable  to  the  second.  So  here, 
if  the  arrears  were  leviable  under  BrittetCs  sequestration, 
when  that  was  set  aside  they  became  applicable  to  Nokes^s^ 
which  was  then  in  the  office.  It  was  said  that  the  seques- 
tration was  not  then  returned  or  published,  but  it  may  be 
published  after  the  return ;  Bennett  v.  Apperley  (a) ;  where 
it  is  said  that  publication  binds  as  against  third  persons, 
but,  as  against  the  defendant,  the  writs  themselves  bind  the 
property ;  and  therefore  Nokes's  writs  were  a  lien  on  the 
property,  and  Mr.  Nokes  is  entitled  to  claim  the  arrears. 

The  Attorney-General  in  reply. — The  sequestration 
was  no  lien  on  the  property.  A  Ji*  fa.  is  only  so  by  act 
of  Parliament.  If  Bishop  v.  Hatch  is  good  law,  the  assig- 
nees could  have  no  title  until  the  publication  of  the  se- 
questration. The  Court  of  King^s  Bench  ordered  no  fur- 
ther proceedings,  because  the  sequestration  operates  upon 
the  future  arrears ;  before  the  sequestration  was  granted 
to  the  assignees,  Britten  s  sequestration  was  wholly  set 
aside.  The  only  question  is,  whether  the  sequestrators 
are  entitled  to  claim  arrears  of  tithes ;  but  no  authority 
has  been  cited  to  shew  that  they  are ;  it  is  contrary  to  the 
principle  of  law  that  a  chose  in  action  should  be  transfer- 
red. These  arrears  were  therefore  vested  in  the  incum- 
bent, and  did  not  pass. 

Lord  Lyndhurst,  C.  B. — The  sequestration  of  the 
assignees  not  having  been  published  till  January  12th, 
the  assignees  cannot  claim  the  arrears  in  question,  unless 
the  writ  has  a  retrospective  operation.  No  authority  has 
been  cited  for  that  position,  and  the  very  form  of  the  writ 

(a) '6  B.  &  G.  631.  See  also  and  Saunders  v.  Bridges,  3  B.  & 
Jonet  V.  Mherion,  7  Taunt.  56 ;      Aid.  95. 
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shews  that  it  cannot.     The  arrears  belong  to  the  rector.         l^^* 
Nokes  can  have  no  title,  because  the  sequestration  has  not 
been  yet  published. 

Parke,  B. — Britten  being  removed,  the  question  is 
whether  those  arrears  passed  to  the  assignees.  No  au- 
thority has  been  shewn  for  the  retrospective  operation  of 
the  sequestration.  It  is  clear  that  nothing  passes  but 
arrears  due  to  the  rectory,  and  not  those  due  to  the  rector. 
The  compositions  for  tithes  do  not  pass  to  the  sequestra- 
tor, but  to  the  rector. 

Alderson,  B. — I  am  of  the  same  opinion.  Britten  is 
bound  whether  he  has  been  served  with  the  rule  or  not. 

GuRNEY,  B.,  concurred. 

Lord  Lyndhurst,  C.  B. — There  must  be  judgment  for 
Dr.  Wait,  and  he  must  have  the  costs  of  ^the  actions  from 
the  defendants  up  to  the  time  of  their  paying  the  money 
into  Court,  and  the  other  costs  from  the  assignees;  the 
subsequent  costs  must  be  paid  equally  by  Nokes  and  the 
assignees. 

Judgment  accordingly. 


Lyons  v.  Cohen. 

X  HIS  was  an  action  of  debt  on  a  bill  of  exchange  by  A  defendant, 
the  drawer  against  the  acceptor,  payable  to  the  drawer's  time  to  plead, 
own  order;  there  were  also  the  common  counts  in  debt.  J^^on**'*** 
The  defendant  demurred  in  this  form :  "  The  defendant  ^^^^^ '""  >" 

debt  on  a  bill 

by  his  attorney  says,  that  the  declaration  is  not  sufficient  of  exchange 

with  the  com- 
mon counts,  in 
thii  fonn :  "  The  defendant  byhia  attorney  tays,  that  the  declaration  is  not  sufficient  in  law  ;  and 
also  that  an  action  of  debt  will  not  lie,  and  that  the  bill  should  have  been  sUted  to  be  for  value 
received:" — Held,  that  the  plaintiff  was  not  Justified  in  signing  judgment  as  upon  a  sham  demurrer. 
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1834.         in  law  ;*  and  also  that  an  action  of  debt  will  not  lie,  and  that 
"  Lyons        ^^^  ^^U  should  have  been  stated  to  be  for  value  received/* 
The  plaintiff  had  signed  judgment. 


9. 

Cohen. 


Kelly  having  obtained  a  rule  nisi  for  setting  aside  the 
final  judgment,  and  that  the  costs  should  be  paid  by  the 
plaintiff's  attorney — 

M.  V.  Richards  shewed  cause. — This  demurrer  was 
pleaded  after  two  orders  for  time  to  plead*  It  is  a  special 
demurrer,  and  the  causes  are  frivolous ;  the  plaintiff  was 
therefore  entitled  to  treat  it  as  a  sham  demurrer,  and  sign 
judgment. 

Kelly ycontrd. — The  causes  of  demurrer  are  stated  in 
obedience  to  the  late  rule  ;  they  were  only  intended  as  a 
marginal  note  (a). 

Parke,  B. — This  is  a  general  demurrer,  and  not  frivo- 
lous ;  if  it  was,  it  should  have  been  set  aside  as  such. 
The  plaintiff  may  amend  on  payment  of  costs. 

Amendment  allowed  on  payment  of  the  costs  of 
this  rule  and  the  demurrer. 


(a)  It  appeared  that  the  part      copied  (by  mistake),  as  if  it  was  a 
following  the  atterisk  had  been     part  of  the  demurrer. 
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Norton  r.  Curtis. 

JL  HIS  was  a  motion  on  behalf  of  the  bail  in  this  action,  Where  bail  made 
to  be  allowed  to  file  the  bail-piece  nunc  pro  tunc  on  pay-  JJ^^*fof"in  S^ 
ment  of  costs.     The  action  was  brought  more  than  fifteen  tomey,  who  de- 
months  since.     The  defendant  was  rendered  in  due  time^  given  any  au- 
and  notice  was  given,  but  the  bail-piece  was  not  filed.  Ss nMie*to be' 
The  assiirnment  of  the  bail-bond  was  not  taken  till  two  ofed,  the  Court 

^  ,  discharged  the 

months  since,    and   proceedings  had  been    commenced  rule;  but  re- 
against  one  of  the  bail.     The  defendant  and  one  of  the  an  order  for 
bail  had  become  insolvent  «>«• »«""«?  ^^^ 

person  making 
the  affidavit,  on 
the  ground  that 

£e%  shewed  cause,  and  objected  that  the  application  he  was  not  be- 

,      _  fore  the  Court. 

purported  to  be  made  in  the  name  of  Warren,  an  attorney ;  To  obtain  such 

but  Warren  denies  that  he  has  given  any  authority  to  use  iJp^^cStiJnmust 

bis  name,  and  there  has  been  no  order  to  change  the  at-  ^f  °**^®  against 
torney. 

C.  Jones,  in  support  of  the  rule. — Any  attorney  would 
do  for  the  purpose  of  this  motion.  The  affidavit  is  made 
by  Beames,  as  clerk  to  one  Bowden  an  attorney. 

Parke,  B. — This  application  is  made  by  the  b&il  in  the 
name  of  Warren.  He  denies  that  he  lent  his  name  either 
to  Beames  or  Bowden,  and  all  the  proceedings  are  in  the 
handwriting  of  Beames.  If  a  party  means  to  come  in 
person  he  should  do  so,  and  not  use  the  name  of  an  at- 
torney without  his  authority. 

Alderson,  B. — They  ought  to  employ  an  attorney  of  the 
Court.     The  rule  must  be  discharged,  but  without  costs. 

Keliy  applied  to  have  costs  against  Beames* 

Parke,  B. — He  is  not  before  the  Court.     We  make 
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no  order  about  them.     You  may  make  a  special  applica- 
tion against  him  if  you  think  proper. 

Rule  discharged  without  costSi  and  proceedings 
stayed  for  a  week* 


A  plea  of  the 
Statute  of  Limi^ 
tations  requires 
to  be  tigned  by 
counsel. 

The  general 
issue  being 
pleaded  to  part 
of  a  declaration, 
and  the  Statute 
of  Limitations 
to  the  remainder, 
Mritliout  the  sig- 
nature of coun- 
sel:— Ae<(2t  that 
the  whole  plea 
was  a  nullity. 

If  a  plea  is 
delivered,  but 
informal  in  some 
respects,  as  in 
not  being 
signed  by  coun- 
sel when  it 
ought  to  be 
signed,  the 
plaintiff  cannot 
forthwith  sign 
judgment  as  for 
want  of  a  plea, 
but  must  wait 
till  the  time  for 
pleading  is  out 


Macher  V,  Billing. 

X  HIS  was  a  motion  to  set  aside  an  interlocutory  judg- 
ment for  irregularityi  it  having  been  signed  after  a  plea 
had  been  delivered.  The  action  was  in  assumpsit,  the  first 
count  on  a  promissory  note,  and  the  others  were  the  com- 
mon money  counts.  The  defendant  pleaded  the  Statute 
of  Limitations  as  to  the  first  count,  and  the  general  issue 
as  to  the  remainder.  The  pleas  were  not  signed,  and 
had  been  treated  as  a  nullity  by  the  plaintiff. 

Chilton  shewed  cause,  and  contended  that  the  plaintiff 
was  justified  in  signing  judgment,  the  Statute  of  Limi- 
tations being  a  plea  which  required  the  signature  of 
counsel. 

Baxett,  contrdf  urged,  that  the  Statute  of  Limitations 
was  one  of  those  common  pleas  which  did  not  require  to  be 
signed.  He  cited  Leigh  v.  Monteiro  (a),  where  it  was  held 
that  a  plea  of  bankruptcy  did  not  require  to  be  signed. 

Parke,  B. — The  plea  of  bankruptcy  concludes  to  the 
country,  but  a  plea  of  the  Statute  of  Limitations  does  not, 
and  requires  counsers  signature. 

Lord  Lynduurst,  C.  B. — The  officer  says  it  is  the  prac- 
tice to  have  a  plea  of  the  Statute  of  Limitations  signed. 


(a)  6  T.  R.  496 ;  I  Chit.  225.      held  that  it  did.    Pitcher  y.  Mar- 
But  in  the  Common  Pleas,  it  was      tin,  3  Bos.  &  P.  171- 
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Bazelt. — The  judgment  is  irregular,    because  it  was        1834. 
signed  as  to  the  whole  declaration,  there  being  a  good       jif  acuee 
plea  as  to  part,  even  if  the  other  plea  ought  to  have  been 


signed. 


Billing. 


Parke,  B. — Both  pleas  make  together  but  one  plea ; 
and,  as  the  plea  of  the  Statute  of  Limitations  required  to 
be  signed,  the  whole  plea  was  void  (a). 

BaxetL — The  judgment  was  signed  too  soon.  The 
declaration  was  delivered  on  the  28th  of  October  to  plead 
in  four  days.  On  the  Slst,  a  week's  time  to  plead  was 
obtained,  and  on  the  3rd  of  November  an  order  for 
particulars,  which  were  not  delivered  till  the  7th ;  and 
therefore,  as  the  defendant  had  the  same  time  for  pleading 
after  the  delivery  of  particulars  as  he  had  before,  the 
judgment  which  was  signed  on  the  10th  was  signed  too 
soon.  He  cited  a  recent  case  of  Pepperell  v.  Burrell  (&), 
where  a  judgment  was  set  aside  as  irregular,  because  it 


(a)  In  Spencer  v.  Cartlick,  which 
was  an  action  on  a  promissory 
note,  with  a  count  on  an  account 
stated,  the  defendant  pleaded  a 
plea  of  no  consideration  to  the 
first  count,  and  the  general  issue 
to  the  last,  and  deli?ered  them 
unsigned  by  counsel.  On  a  sum- 
mons before  PatUion,  J.,  at 
Chambers,  to  set  aside  a  judgment 
which  had  been  signed  on  the 
whole  declaration  for  want  of  a 
plea,  because  the  first  plea  re- 
quired a  signature,  that  learned 
Judge  expressed  an  opinion  that 
the  judgment  was  signed  for  too 
much,  and  the  judgment  was  set 
aside.  Hughet  for  the  plaintifif. 
Peacock  for  the  defendant.  June 
15, 1834.  But  upon  the  principle 


of  Cuming  v.  Sharhnd,  1  East,  411, 
and  Waterfall  v.  Globe,  3  T.  R. 
305,  where  it  was  held,  that,  if  a 
defendant,  who  is  bound  to  plead 
issuable  pleas,  pleads  several,  some 
of  which  are  issuable  and  others 
not,  the  plaintiff  may  treat  all  the 
pleas  as  a  nullity  and  sign  judg- 
ment,  a  defendant,  it  is  conceived, 
would  be  equally  entitled  to  sign 
judgment  where  several  pleas  are 
pleaded  unsigned,  one  of  which 
requires  to  be  signed  by  counsel, 
and,  k  fortiori,  where  there  are 
pleas  to  different  parts  of  the  de- 
claration, which  together  make 
but  one  plea  in  law,  and  one  of 
them  is  bad  for  not  being  signed 
by  counsel. 
(6)  Ante,  Vol.  2,  p.  674. 
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1834.        was   signed   before  the  time  for  pleading  had  expired, 
Machbr       though  an  irregular  plea  had  been  delivered* 


V. 
BlLLINQ. 


Chilton^  contrd,,  contended  that  the  delivery  of  pleas  by 
the  defendant  before  the  time  for  pleading  was  a  waiver 
of  the  further  time  which  he  otherwise  would  have  had, 
and,  the  plea  being  a  nullity,  the  plaintiff  was  at  liberty  to 
sign  judgment  immediately;  and  that  he  said  was  the 
practice  in  the  King^s  Bench. 

Lord  Lyndhurst,  C.  B. — ^The  case  cited  is  precisely 
in  point;  but  we  will  postpone  our  decision,  as  it  is  inti- 
mated that  a  different  practice  has  existed,  and  it  is 
proper  that  there  should  be  some  uniform  rule  on  this 
subject. 

Cur.  adv.  vtdt. 

Parke,  B.,  on  the  last  day  of  term  delivered  the  judg- 
ment of  the  Court. — The  question  in  this  case  is,  whether, 
where  a  defendant  pleaded  a  plea  which  was  a  nullity  in 
consequence  of  its  not  being  signed  by  counsel,  the  plain- 
tiff was  therefore  entitled  to  sign  judgment  immediately, 
without  waiting  till  the  time  for  pleading  was  out.  There 
are  certainly  two  old  cases  in  the  King^s  Bench,  in  which 
it  appears  to  have  been  considered  that  he  could.  On 
the  other  hand,  a  case  was  cited,  which  was  decided  in 
this  Court  last  Trinity  Term,  of  Pepperellv.  Burrell{a), 
in  which  it  was  expressly  held,  that  a  judgment  signed 
under  the  circumstances  of  the  present  case,  before  the 
time  for  pleading  was  out,  was  irregular,  and  it  was  set 
aside  on  that  ground.  We  have  made  inquiries  into 
the  practice  of  the  King's  Bench;  and  find  that  it  is 
in  conformity  with  the  last  decision  in  this  Court, 
and  that   the  defendant  has  the  whole  time  for  plead- 

(a)  2  Dowl.  P.  C.  674. 
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kig  to  put  in  a  proper  plea,  and  therefore  this  rule 
must  be  made  absolute,  and  the  decision  of  this  Court  is 
confirmed. 

Rule  absolute  (a). 


Ifi34. 


Machee 

9. 
BlLLIIfO. 


(a)   The  question  ¥^etber   a 
judgment  might  be  signed  imme- 
diately after  a  bad  plea  has  been 
delivered,  mthout  waiting  till  the 
time  for  pleading  had  expired, 
seems  to  have  been  considered  a 
disputed  point;  but  we  have  been 
unable  to  discover  any  case  in 
which  it  can  be  said  that  that 
point  has  been  brought  directly 
before  the  Court,  and  decided  in 
such  a  way  that  the  above  deci- 
sion can  be  said  to  have  over- 
ruled it.    There  are  several  cases 
which   appear   to    support    the 
opinion  that  judgment  might  be 
signed,  though  the  time  for  plead- 
ing had  not  expired;  but  in  most 
of  them  it  will  be  found  that 
judgment  was  not  in  fact  signed 
till  after  the  time  for  pleading  had 
expired,  and  some  were  decided 
under    peculiar    circumstances. 
The  case  of  Loekhart  v.  Mack- 
retkj  5  T.  R.  661,  is  sometimes 
dted  to  shew,  that,  where  a  de- 
fendant pleads  a  plea  irregularly, 
so  that  it  mav  be  treated  as  a  nul- 
lity,  the  plaintiff  may  sign  judg- 
ment before  the  time  for  pleading 
has  expired;  but  it  mW  be  found 
that  that  was  not  the  point  there 
decided.    The  declaration  there 
was  delivered  on  the  30th  of  May, 
with  notice  to  plead  in  four  days. 
The  defendant  demanded  oyer  of 
the  bond  on  which  the  plaintiff 
declared,  which  was  given  on  the 


same  day;  no  further  time  for 
pleading  was  obtained,  and  the 
judgment  for  want  of  a  plea  was 
signed  on  the  14th  of  June,  after 
the  time  for  pleading  had  expired. 
The  point  there  raised  was  this: — 
the  defendant  having  on  the  5th 
of  June  made  an  entry  in  the 
general  issue  book  thus,  "  the 
defendant  pleads  the  general  issue 
of  solvit  ad  diem,"  which  was  held 
to  be  clearly  irregular,  as  being  a 
special  plea,  which  ought  to  have 
been  delivered,  it  was  endeavoured 
to  be  contended  that  the  judg- 
ment was  irregular,  because  the 
defendant  was  entitled  to  an  im- 
parlance; but  the  Court  held  that 
the  defendant  by  pleading  that 
plea  had  waived  his  right  to  im- 
parl. The  right  to  imparl  stood 
upon  a  very  different  footing  from 
the  right  to  time  for  pleading. 
The  latter  is  absolutely  necessary 
to  a  defendant  to  enable  him  to 
prepare  a  plea;  and  he  is  entitled 
to  it  under  all  circumstances.  An 
imparlance  is  a  period  of  time 
which  the  defendant  was  entitled 
to  crave,  not  for  the  purpose  of 
pleading,  or  for  any  useful  pur- 
pose, but  merely  for  the  purpose 
of  delay;  and  was  only  granted  to 
a  defendant  upon  the  assumption 
that  the  plaintiff  had  himself  been 
guilty  of  delay,  (Per  Cur.  2  B.  & 
Aid.  391).  and  was  a  sort  of 
punishment  inflicted  upon  him  for 
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1834. 

Machbr 
Billing. 


hafing  unnecessarily  delayed  the 
cause;  and,  therefore,  where  a 
defendant  himself  had  been  guilty 
of  delay,  he  was  not  entitled  to  an 
imparlance.  Page  ▼.  Vogel^  2  B. 
&  Aid.  390 ;  RoUeston  v.  Scott,  5 
T.  R.  372.  So  the  Court  would 
never  give  a  rule  for  an  impar- 
lance, but  the  defendant  was 
obliged  to  take  it  or  not  at  his 
peril.  Phillips  v.  Hardingef  T.  24 
Geo.  3;  vokdBotfdY.  Gordon,  cited 
Tidd,  467.  The  Courts  seemed 
to  have  looked  upon  an  impar- 
lance as  an  engine  of  delay,  which 
the  defendant  might  or  might  not 
avail  himself  of  as  he  chose;  and 
from  time  to  time  the  defendant's 
right  to  imparl  was  narrowed  un- 
til, by  the  late  act  of  Parliament, 
imparlances  were  entirely  abolish- 
ed. See  Nurse  v.  Geeting^  ante, 
p.  1579  overruling  Frean  v.  Chap^ 
liny  ante.  Vol.  2,  p.  523.  The 
Court  only  decided,  in  Lockhart  v. 
Mackreth,  that  a  defendant,  by 
pleading  a  plea,  shewed  that  he  did 
not  intend  to  claim  an  imparlance, 
which  ought  to  be  done  before 
plea  pleaded.  Edenaor  v.  Hoff^^ 
many  ante.  Vol.  1,  p.  304,  2  Cr. 
&  J.  140,  S.  C,  is  an  exactly 
parallel  case  with  Lockhart  v. 
Machrethy  and  therefore  is  dis- 
tinguishable on  the  same  grounds 
from  the  principal  case. 

In  an  Anonymous  case  in  the 
Practical  Register,  p.  282,  it  is 
sud,  that  the  Judges  in  the  Trea- 
sury declared,  that  if  a  plea,  which 
ought  to  have  a  counsel's  hand, 
be  delivered  without,  or  if  any 
plea  which  ought  to  have  an  affi- 
davit annexed  be  delivered  with- 
out, the  plaintiff  may  instantersign 


judgment  as  if  no  plea  had  been 
delivered,  without  any  application 
to  the  Court  for  leave.    That  case 
is  evidently  intended  only  as  an 
authority  that  no  application  to  a 
Judge  is  necessary,  and  that  a 
plea,  without  a  counsel's  signa- 
ture, may  be  treated  as  if  no  plea 
at  all  had  been  delivered,  in  which 
case  judgment  could  not  have 
been  signed  till  the  time  for  plead- 
ing was  out.    Brandon  v.  Payne^ 
1  T.  R.  689,  and  Richards  ▼.  50- 
trecy  3  Price,  197>  were  cases  of 
irregular  pleas  in  abatement,  and 
judgment  was  not  signed  till  the 
time  for  pleading  in  abatement  had 
expired;  and  those  cases,  there- 
fore, are  no  authority  upon  the 
principal  point.    A  party  has  his 
option  to  plead  dther  in  abate- 
ment or  in  bar,  but  he  cannot  do 
both ;  having  elected  to  plead  in 
abatement,  he  was  bound  by  the 
time  allowed  for  that  purpose, 
and,  having  delivered  bad  pleas 
in  abatement,  the  plaintiff  signed 
judgment    after    the    lime    for 
pleading  in   abatement  had  ex- 
pired;  and  pleas  in   abatement 
are  looked  at  with  great  strict- 
ness and  no  flavour,  not  bdng 
pleas  to  the  merits  of   the  ac- 
tion.   In  Perry  v.  Fishery  6  East, 
549,  it   does  not  appear  when 
judgment  was  signed ;  it  was  there 
held  that  a  rule  to  plead  baring 
been  delivered  before  declaration, 
the  defendant  could    not   after 
pleading  a  bad  plea  object  to  the 
rule  to  plead. 

In  Samuels  v.  Dunne,  3  Taun- 
ton, 386,  the  defendant  first  filed 
a  plea  of  the  general  issue  to  the 
whole  declaration.    He  then  filed 
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sereral  other  special  pleas,  and 
afterwards  filed  a  plea  of  non 
assumpsit  to  the  first  county  and  a 
special  demuirer  to  the  other 
eounts.  The  plaintiflf 's  attorney, 
on  searching  for  a  plea,  found 
only  the  special  demurrer,  with 
the  general  issue  to  the  first 
count,  and  after  the  time  for 
pleading  was  out  signed  judg- 
ment, because  the  demurrer  was 
not  signed  by  counsel ;  and  upon 
an  affidavit  that  he  was  misled, 
and  was  ignorant  of  the  former 
pleas  having  been  filed,  the  Court 
refused  to  set  aside  the  judgment, 
because  the  second  plea  was  so 
pleaded  €U  to  deceive  the  plaintiff; 
but  it  was  not  made  an  objection, 
nor  was  it  held  by  the  Court,  that 
the  mere  fact  of  filing  additional 
pleas  within  the  time  allowed  for 
pleading  was  irregular,  or  that 
the  plaintiff  would  have  been  jus- 
tified in  taking  no  notice  of  the 
subsequent  pleas.  If,  therefore, 
the  defendant  could  avail  himself 
of  the  additional  time  to  add  other 
pleas,  there  seems  to  be  no  good 
reason  why  he  should  be  depriyed 
of  the  opportunity  of  rectifying  a 
mistake  in  the  original  by  redeli- 
Tering  it  or  refiling  it. 

A  plidntiff  who  signs  judgment 
when  a  plea  in  chief  is  pleaded, 
but  irregularly,  (as  where  it  has 
no  counsel's  signature,  if  the  plea 
be  such  as  to  require  it),  does  so 
on  the  assumption  that  there  is  no 
answer  to  the  action;  if  there 
were  no  plea  at  all,  it  is  clear  that 
he  could  not  have  signed  judg- 
ment till  the  time  for  pleading 
was  out.  Why  then  should  he  be 
in  a  better  condition  when  there 


is  in  fact  a  good  plea  delivered, 
bat,  for  some  irregularity  in  the 
mode  of  pleading  it,  it  is  treat* 
able  as  a  nullity?  But  it  is  said 
that  the  defendant  has  thereby 
vniived  the  remainder  of  the  time 
allowed  him;  the  question,  how- 
ever, is,  whether  he  ever  intended 
to  do  so?  If  he  did,  it  could  only 
be  on  the  assumption  that  the 
plea  already  put  in  was  a  good 
plea;  and  when  it  turns  out  to  be 
mere  waste  paper,  no  such  as- 
su  ption  can  fairly  be  made 
agunst  him.  It  is  also  sometimes 
alleged  in  answer  that  the  defen- 
dant did  not  in  fact  plead  another 
good  plea  within  the  proper  time; 
but  the  answer  to  that  is,  that  the 
plaintiff  having  already  signed 
judgment,  that  must  be  removed 
before  another  plea  could  be  put 
in  with  effect;  the  defendant  has 
made  a  slip,  of  which  it  would  have 
been  as  well  if  the  pliuntiff  had 
apprised  him,  as  was  said  by  Mr. 
Baron  Gumey  in  Heane  v.  Bat' 
tersbyy  post.  At  all  events  the 
plaintiff,  by  taking  such  a  step  as 
signing  judgment  within  the  time 
allowed  for  pleading,  has  wrong- 
fully deprived  the  defendant  of 
a  locum  penitentiae,  of  which  it 
has  not  unfrequently  happened  in 
practice  that  the  defendant  has 
availed  himself,  and,  before  the 
time  for  pleading  has  expired,  he 
has  discovered  the  mistake,  with- 
drawn the  bad  plea,  and  substi- 
tuted a  good  one.  Besides  the 
case  of  Pepperell  v.  Burrell,  there 
was  a  previous  case  in  the  Exche- 
quer, of  NoUeken  v.  Severn,  2  Cr. 
&  J.  333,  ante.  Vol.  I,  p.  321, 
S.  C,  where  the  same  point  was 


1834. 


Machbr 

V. 

Billing. 
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1834.         determined;   there   a    plea  was  pleading  had    not   expired,  the 

^     V     -^       pleaded  before  appearance,  and  Court  set  aside  the  judgment  for 

Machbe       ihe  plaintiff  immediately  signed  irregularity  in  having  been  signed 

Billing.       judgment,  treadng  the  plea  as  a  too  soon.    The  point,  therefore, 

nullity;  but,  because  the  time  for  may  now  be  conudered  as  settled. 


Stein  v,  Yglesias. 
In  an  aeiioo  by    X  HIS  was  an  action  on  a  bill  of  exchange  by  the  indorsee 

indone€  igaintt 

acceptor,  a  plea  agamst  the  acceptor.  The  defendant  pleaded  that  the 
acajSedfor''**  ^^'^  ^*®  accepted  for  the  accommodation  of  DougUu  the 
the  accommo-     payee,  and  without  any  consideration;  and  that  it  was  in- 

dation  of  the  •' 

payee,  and  dorsed  to  the  plaintiff  after  it  became  due.  The  plaintiff 
consideratioo,  demurred.  The  defendant  also  pleaded  that  the  bill  was 
indoned  aftCT*it  ^^^^rsed  to  the  plaintiff  after  it  became  due,  and  that  the 
became  doe,       payee  at  the  time  of  the  indorsement  was  indebted  to  the 

was  held  bad  on  , 

demurrer;  defendant  in  a  larger  sum  than  the  amount  of  the  bill;  to 

p?w,*t£a'Ae"  ^^^^  *'^^  ^^  plaintiff  demurred  specially. 

bill  was  indors- 
ed after  it  was 

due,  and  that  Parkb,  B. — ^The  last  plea  is  bad  according  to  Burrough 
time^if^he  in-  v«  Moss  (a).  As  to  the  first  plea,  if  the  bill  was  accepted 
dorsement  was    ^^^  accommodation  after  it  became  due,  there  is  no  reason 

indebted  to  the  ' 

defendant  in  a  why  it  should  not  be  good  in  Other  persons'  hands.  If  be- 
the  amount  of     fore,  there  might  have  been  an  implied  understanding  not 

to  circulate  it  aft;er  it  was  due.  The  plea  may  be  amended 
by  inserting  that  the  bill  was  accepted  before  it  became 
due,  and  the  agreement,  if  the  facts  warrant  it. 


the  bill. 


Judgment  for  the  plaintiff. 


BarstoWf  for  the  demurrer. 


Hoggins^  conird. 


(a)  10  B.&  0.568. 
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Colston  v.  Berens.  ^    ''"'^ 

JjLoGGINS  applied  for  leave  to  amend  a  writ  o(  capias.  The  Court  wUi 
which  was  directed  to  the  Sheriff  of  Middlesex,  instead  of  ^^  oUaphM 
Middlesex.     The  defendant  had  applied  at  Chambers  « ^^^^^^ 
to  have  the  writ  set  aside^  and  to  be  discharged  out  of  Middetex,  (put 
custody ;  and  Mr.  Baron  Bolland,  on  the  authority  of  a  jnnddietex  in  a 
case  of  Hodgkinson  v.  Hodgkinson  (a),  in  which  the  same  JJIm  nor^te 
objection  was  held  to  be  fatal,  discharged  the  defendant  ***!j^"V°  ?■  ^ 
out  of  custody  and  set  aside  the  writ.  fendant  to  aet  it 

aside,  and  to  a 
discharge  from 

Parke,  B. — The  writ  cannot  be  amended.     You  had  custody. 
better  take  the  opinion  of  the   Court  upon  the  point 
whether  the  objection  is  a  good  one :  the  mistake  cannot 
mislead.     Take  a  rule  for  setting  aside  the  order  of  Mr. 
Baron  Bolland. 

BoLLAND,  Alderson,  and  Gurnby,  Barons,  concurred. 

Rule  Msi  accordingly. 

No  cause  was  shewn  against  the  rule,  and  it  was  after* 
wards  made  absolute. 

(a)  Ante,  Vol.  2,  536. 


Lloyd  r.  Key. 

J\,.  V.  RICHARDS  applied  for  a  rule  to  shew  cause  wiiere  a  wit- 
why  a  mandamus  should  not  issue  at  the  instance  of  the  abroad  at  sucii 
defendant  to  examine  a  person  of  the  name  of  Friend,  re-  J^n^*||ia{'a 

commission 
sent  out  to  examine  him  would  necessarily  occasion  great  delay,  it  is  not  a  matter  of  course 
to  grant  such  a  commission  on  the  application  of  the  defendant,  but  it  must  be  made  out  to  the 
satisfaction  of  the  Court  that  the  evidence  of  the  witness  would  be  admissible,  and  of  service 
to  the  defendant  when  obtained ;  and  therefore,  where  in  an  action  on  a  bill  by  the  indorsee 
I  against  the  acceptor,  the  defendant  applied  for  a  commission  to  examine  the  drawer  in  Upper 

Canada^  to  shew  that  there  was  nothing  due  from  the  defendant  to  him,  and  it  was  sworn  that 
It  was  believed  that  the  plaintiff  had  not  given  value,  but,  upon  a  former  hearing  before  a  Judge  at 
Chambers,  it  appeared  to  him  that  the  plaintiff  had  given  value,  the  Court  refused  to  interfere. 
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1834,  siding  in  Upper  Canada^  and  who  was  sworn  to  be  a 
material  and  necessary  witness  on  behalf  of  the  defendant 
in  this  action.  The  defendant  was  sued  as  acceptor  of  a 
bill  of  exchange  by  the  plaintiff  as  indorsee.  Friend  was 
the  drawer  of  the  bill;  and  it  appeared  that  he  had  sold 
his  business  to  the  defendant,  who  had  accepted  the  bill 
for  the  value  of  the  business.  A  similar  motion  had  been 
made  last  term  upon  the  common  affidavit,  but,  from  the 
affidavits  in  answer,  it  appeared  as  if  the  motion  had  been 
made  for  delay;  it  was  ultimately  heard  before  J?o/2aiu/, 
B.,  at  Chambers,  and  that  learned  Judge  had  refused  to 
grant  a  mandamui,  because  he  considered  that  the  plain- 
tiff's affidavit  shewed  a  sufficient  consideration  for  the  in- 
dorsement of  the  bill  to  him.  The  motion  was  now  re* 
newed  on  special  affidavits;  and  it  was  said  that  the  only 
question  intended  to  be  inquired  into  before  Bolland^  B., 
was,  whether  the  motion  was  for  delay  or  not.  It  was  now 
alleged,  that,  as  between  Friend  and  the  defendant,  it  clearly 
appeared  that  the  former  had  no  right  to  recover  on  the 
bill ;  and  the  affidavit  of  the  defendant's  attorney  stated 
that  he  believed  the  defendant  had  a  good  defence  to  the 
action,  and  that  the  motion  was  made  bond  fide  and  not 
for  the  purpose  of  delay ;  that  he  did  not  believe  that  the 
plaintiff  had  lent  any  money  to  Friend,  and  that  the  plain- 
tiff was  FriencPs  attorney.  There  was  a  further  affidavit 
of  a  person  of  the  name  of  Johnson,  who  swore  that 
nothing  was  due  by  the  defendant  upon  the  bill.  It  was 
contended  that  the  defendant  was  entitled  to  the  commis- 
sion as  a  matter  of  right. 

Parke,  B. — ^Where  a  witness  resides  at  such  a  great 
distance  as  the  witness  does  in  the  present  instance,  it 
ought  to  be  clearly  made  out  to  the  satisfaction  of  the 
Court,  not  only  that  the  evidence  which  the  witness  is  ex- 
pected to  give  is  material  and  necessary,  but  also  that  it  is 
admissible.  Mr.  Baron  BoUand  seems  to  have  thought 
that  the  plaintiff  would  at  all  events  have  been  entitled  to 
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recover,  and  it  does  not  appear  that  the  .case  is  at  all.im-         lBd4. 
proved  since  it  was  heard  at  Chambers.   It  appears  to  me, 
that  you  have  not  shewn  sufficient  materials  to  induce  the 
Court  to  grant  a  rule. 

The  other  Barons  concurred. 

Rule  refused. 


The  Kino  v.  Mary  Grote. 

JIDOLPHUS  moYed  to  discharge  the  recognizance  en-  whertadefen- 

tered  into  by  the  defendant.     It  appeared  that  she  had  into  a  recog- 

been  assaulted  by  the  prosecutor,  who  had  been  tried  and  gp^^tTand 

heayily  fined.    The  present  defendant  was  then  indicted  ^y  an  indict- 

"^  ^  *  ^  ^  ^  ment  for  per- 

for  perjury,  and  the  recognizance  was  conditioned  that  she  jury  against 
should  appear  in  the  King*s  Bench  in  Trinity  Term  and  xerm,  anTlhe 
try  the  indictment.     She  had  personally  appeared  on  the  ^  *iSded^to 
return  of  the  postea,  and  had  pleaded,  but  no  trial  had  the  indicunent, 

-  I  buttheindict- 

taken  place*  *  ment  had  not 

been  tried,  the 

Parke,  B. — ^AU  we  can  do  is  to  respite  the  recogni-  not  in  Mkhaei- 
zance  from  being  put  in  suit  till  the  last  day  of  the  term.      chamT^  re^ 

cognisance, 
but  ordered 
that  it  should  not  be  put  !n  suit  befinre  the  last  day  of  the  term. 


The  King  9.  Wilson  and  Another,  late  Sheriff  of 
Middlesex,  in  a  Cause  of  Rogers  v.  Porter. 

X  HIS  was  a  rule  which  had  been  obtained  by  Mansel,  The  4th  rule 
calling  upon  the  plaintiff  to  shew  cause  why  the  attachment  Term"fVt7/. 

4,  which  directs, 
that,  if  a  plaintiff  does  not  give  one  day's  notice  of  exception,  where  the  bail  justify  by  affidavit  un- 
der the  new  rules,  the  recognizance  may  be  taken  out  of  Court,  does  not  apply  where  the  bail 
are  put  in  in  that  mode  after  the  regular  time  for  putting  in  bail  has  expired,  for  then  the  bail  must 
actually  justify  as  formerly,  before  a  motion  can  be  made  to  set  aside  proceedings  upon  the 
ground  that  bail  have  been  put  in  and  justified. 
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1834.  issued  against  the  late  sheriff  of  Middlesex  should  not  be 
The  Kino  ^^^  ftside,  on  the  ground  that  it  had  been  obtained  after 
_  ^'  bail  had  been  put  in  and  justified. 

John  Jervis  shewed  cause. — He  contended  that  the 
bail  had  not  justified.  The  time  for  putting  in  bail  expired 
on  the  5th  of  September,     Special  bail  was  put  in  on  the 
15th ;  and  the  notice  of  bail  was  accompanied  by  an  affida- 
▼itj  according  to  the  form  given  by  rule  3  of  Trinity  Term 
1  WiU.  4^  copies  of  which  were  duly  served.     No  notice 
of  exception  was  given  by  the  plaintiff,  but  before  the  bail 
were  put  in  the  sheriff  had  been  ruled  to  return  the  writ 
and  bring  in  the  body,  and  the  attachment  had  issued 
for  default  of  the  sherifT.   The  only  question  was^  whether 
the  plaintiff  not  having  excepted  to  the  bail,  they  were  to 
be  considered  as  having  justified.     This  question  turned 
upon  the  construction   of  the   Rule  4  of  Trinity  Term 
1    Will,  4,  which  ordered,  that,  if  the  plaintiff  should  not 
give  one  day's  notice  of  exception  to  the  bail  by  whom  such 
affidavit  should  have  been  made,  the  recognizance  of  such 
bail  might  be  taken  out  of  Court  without  other  justifica- 
tion than  such  affidavit.     It  was  said  there  had  been  a 
great  difficulty  in  understanding  what  that  riile  meant,  and 
that  it  had  been  supposed  at  one  time  to  apply  to  those 
cases  only  where  the  bail  was  bound  to  justify  without 
any  exception,  as  in  the  case  of  prisoners,  or  where  bail 
were  put  in  after  the  time  for  putting  in  bail  had  expired. 
In  the  case  of  Webb's  Bail  (a),  however,  Patteson,  J.,  held 
that  the  rule  did  not  apply  to  the  cases  where  notice  of 
exception  was  not  necessary,  and  that  being  the  case  of  a 
prisoner,  he  held  that  the  bail  must  justify  though  no  ex- 
ception had  been  made ;  that  decision,  therefore,  is  an 
authority  to  shew  that  in  the  present  case,  though  no  ex- 
ception had  been  made,  the  bail  were  bound  to  justify,  hav- 

(a)  Ante,  Vol.  1, 446. 
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ing  been  put  in  after  the  time  for  putting  in  bail  had         1834. 
paaeed.    He  also  contended,  that,  in  the  present  case,  that 
rule  could  not  be  relied  upon  on  the  other  side,  because 
in  fact  the  recognizance  of  bail  wfts  still  in  Court,  and 
it  is  also  sworn  that  a  trial  has  been  lost. 

Manseli  in  support  of  the  rule. — A  mere  omission  of 
that  sort  ought  not  to  be  allowed  to  prejudice  the  bail. 
The  rule  is  general  in  its  terms,  and  applies  to  all  cases 
where  bail  are  put  in  in  the  mode  prescribed  by  the  pre* 
▼ious  rule :  that  is,  where  the  notice  of  bail  is  accom- 
panied  by  an  affidavit  of  each  of  the  bail  in  the  form  given 
in  the  schedule,  which  was  the  mode  in  which  the  bail  were 
put  in  in  the  present  case ;  the  bail  therefore  have  justified. 
He  referred  to  Lawson  v.  Ckise  (a),  where  the  construction 
of  another  rule  of  Court  respecting  the  addition  of  other 
defendants  was  in  question,  which  rule  was  general  in 
its  terms,  and  Lord  Lyndhurst  there  said,  that  the  only 
safe  way  of  construing  the  rule  was  to  adhere  strictly  to  the 
letter  of  it,  and  held  that  it  applied  to  every  affidavit  In 
the  present  case,  unless  the  Court  give  to  this  rule  the  con- 
struction for  which  I  am  contending,  it  will  be  perfectly 
inoperative. 

Parke^  B. — The  rule  applies  to  those  cases  only  where 
an  affidavit  is  filed  pursuant  to  the  rule ;  the  object  of  the 
rule  was  to  put  the  justification  of  bail  by  affidavit  under 
the  new  rules  in  the  same  state  as  the  justification  of  bail 
was  previously.  It  was  merely  introduced  for  the  sake  of 
greater  caution.  By  the  practice  of  the  Court,  where  the 
time  for  putting  in  bail  had  passed,  it  was  necessary  that 
the  bail  should  justify  without  exception ;  and  justification 
is  still  necessary  before  a  motion  can  be  made  to  set  aside 
proceedings,  which  is  an  application  to  the  favour  of  the 

(a)  Ante,  Vol  2,  p.  40 ;  1  C.  &  M.  481,  S.  C. 
VOL.  III.  S  D.  P.  C. 
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1834.         Court,  the  sheriff  having  made  default.    After  the  bail 
The  King      ^^^^  justified,  another  application  may  be  made ;  but  the 
^'  present  rule  must  be  discharged  with  costs. 

BoLLAND,  Alderson,  and  Gurney,  Barons,  concurred* 

Rule  discharged,  with  costs  (a)« 
(a)  See  Chitty's  Archbold's  Practice,  drd  ed.  158,  n.  (b). 


Alanson  v.  Walker. 

An  affidavit  of  JL  HE  affidavit  of  the  service  of  a  rule  stated  it  to  have 
ing a niieat^the  been  by  delivering  it  to  a  female  servant  at  the  chambers 
chambJrtiiiha  ^^  **^®  defendant  in  Austin  Friars.  The  officers  doubted 
female  servant     whether  that  was  sufficient. 

there,  held  in- 
toffldent. 

Mansel  cited  Warren  v.  Smith  (a),  where  service  on  the 
mother  of  the  defendant  at  his  residence  was  held  suffi- 
cient; and  Pagett  y.  Hill  (b)f  where  the  service  washy 
leaving  the  rule  at  the  place  where  the  defendant's  family 
still  resided,  though  he  himself  had  gone  away. 

GuRNBY,  B, — ^The  servant  here  may  have  been  a  mere 
laundress. 

Rule  refused. 

(a)  Ante,  Vol.  2,  p.  216.  {})  Id.  688. 
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1834. 

DixoN  V.  Lee. 

Al  rule  njif  had  been  obtained  by  Alexander  for  an  upon  a  motion 
attachment  against  a  witness  of  the  name  of  Ann  Dixon^  [nenTminst'a 

for  disobedience  to  a  subpoena.  wimcw  (for  dis- 

obedience to  a 

tuhpoma)  in 

CreseweU  shewed  cause.  —  He  objected,  in  the  first  "°'th"S  w 
place^  that  it  did  not  appear  that  the  witness  was  called  affidavit  tiiat 

*  *  ^  ihe  was  called 

on  the  subpeena.    The  affidavit  merely  stated  that  she  three  times  in 
was  called  three  times  in  open  Court.    He  relied  upon  ruffidcnt^Vith- 
Malcolm  ▼.  Rajf  (a).    In  that  case,  the  crier  had  indorsed  ^hltlhe^wL 
on  the  record — ''Called  three  times;''  and  it  was  held  called  upon 
that  that  was  not  sufficient;  that  the  affidavit  should  be      a  witness  is 
express  to  bring  a  party  into  contempt,  and  that  it  ought  Jei^^biS  ex- 
to  have  stated  that  the  witness  was  called  on  her  sub*  v^^^^  A>r  tra- 

▼elling  la  the 
pOSna*  mode  suited  to 

her  station  of 
life  and  the 

Parke,  B. — If  that  case  is  not  overruled,  it  has  been  P'^^c"!*"-  «f- 

'  cumstances  in 

80  much  shaken  that  it  can  scarcely  be  cited  again  as  an  which  she  may 

!•  w       -n  TT         t  /t\-  i_      be  placed  I  and 

authority.      In  Barrow  v.  Humphreys  (6),    it  was  the  therefore  where 
opinion  of  Holroyd  and  Best,  Justices,  that  a  witness  is  fj^k'^^^f ^^ 
guilty  of  contempt  by  not  attending,  though  the  cause  subpcenaed  to 

,  11    1  attend  a  trial  at 

IS  not  called  on.  Lancaster, 

which  was  sixty 
miles  distant  by 

CressweU.^\JwTi  the  facts  of  the  case  the  rule  must  **>«,*»il*' '°"^' 

^  ^  and  fifty  by  a 

be  discharged.    It  is  distinctly  sworn,  that  the  distance  more  direct 
from  the  place    where    the  witness  lived  to  Lancaster ,  ^as'  tendered 
where  the  trial  was  to  take  place,  is  sixty  miles  by  the   ouJdefareby 
regular  road,  and  only  2/.  \s.  were  tendered  to  her  for  the  coach  by 

,  .    J,         the  latter  road 

her  expenses.     It  is  also  sworn  that  she  had  an  infant  being  only 
very  ill,  which  she  must  have  taken  with  her;  and  that  the  apLf^d  that  *^ 

she  had  a  sick 
child  who  must 
haTe  traTelled  with  her,  and  the  money  tendered  was  insufficient  if  she  travelled  inside,  a  rule 
for  an  attachment  against  her  was  discharged,  but  without  costs,  as  she  took  the  money  tendered, 
and  made  no  objection  at  the  time. 

(a)  3  Mo.  222.  (&)  3  B.  &  Aid.  800. 

s2 


Lee. 
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1834.         sum  tendered  was  insufficient  to  pay  even  for  the  travel* 
ling  expenses,  which  alone  would  have  amounted  to  50^. 
V,  inside  by  the  coach  which  goes  the  direct  road  to  Lan- 

caster. The  subpoena  was  only  served  on  the  ISth,  and 
the  trial  was  to  take  place  on  the  1 5th.  The  allowance 
on  taxation  of  costs  is  at  least  6J.  a  mile.  According  to 
the  affidavits  on  the  other  side^  the  distance  is  stated  to 
be  only  fifty  miles^  but  that  is  not  by  the  direct  road.  It 
is  also  stated  tliat  the  fare  by  the  coach  which  goes  that 
road  would  be  11^.  6d.  and  no  more^  but  that  is  only  for 
an  outside  place;  and  the  witness,  who  is  the  wife  of  a  re* 
spectable  innkeeper,  and  obliged  to  take  a  sick  child  with 
her,  could  not  be  expected  to  travel  on  the  outside.  It 
is  clear,  therefore,  that  the  amount  of  money  tendered  was 
not  sufficient  to  cover  the  expenses  of  her  journey  to 
Lancaster  and  back,  and  of  her  stay  there  f  and  the  rule 
must  be  discharged. 

Parke,  B. — The  Master  only  allows  what  is  actually 
paid. 

Alexander,  in  support  of  the  rule. — As  to  the  sufficiency 
of  the  tender,  it  is  expressly  sworn  that  the  fare  one  way 
outside  is  only  lis.  6c/.;  the  21.,  therefore,  would  cover  the 
expenses  of  the  journey  there  and  back,  and  leave  enough 
to  support  her  at  the  place;  and  in  the  situation  of  life  of 
tlie  witness,  it  might  fairly  be  supposed  that  she  would  have 
no  objection  to  travel  on  the  outside  of  a  coach  in  the  month 
o{  August.  But  she  accepted  the  money,  made  no  objection 
at  the  time,  and  thereby  led  us  to  suppose  she  would  at*- 
tend;  instead  of  which  she  made  no  effort  to  attend,  though 
she  does  not  swear  she  had  not  the  means.  If  she  had  re- 
fused, we  might  have  withdrawn  the  record ;  instead  of 
which  the  cause  was  called  on,  and  a  verdict  passed 
against  us,  which  her  evidence  would  have  prevented; 
she  is,  therefore,  clearly  in  contempt,  as  she  should  have 
made  the  objection  at  the  time. 
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Parke,  B. — It  could   scarcely  be  expected    that  the         1834. 
wife  of  an  innkeeper  should  travel  on  the  outside;  but  it 
clearly  appears  that  she  was  not  in  a  condition  to  do  so. 
The  money  tendered,  therefore,  was  not  sufficient  to  cover 
her  necessary  expenses. 

BoLLAND,  B. — In  Ashton  v.  Haigh  (a),  it  was  held  that 
the  whole  expenses  must  be  tendered  to  a  witness  who 
lives  at  a  distance,  in  order  to  ground  an  attachment 
against  him  for  not  obeying  a  subpcena. 

Alderson,  B. — In  Malcolm  v.  Ray  the  party  had 
been  in  Courts  and  perhaps  the  Court  thought  he  ought 
to  have  had  distinct  notice  that  he  would  be  wanted  as  a 
witness  (6).  Calling  out  the  name  of  a  party  who  is  not 
in  attendance  would  be  perfectly  useless. 

GuRNBYj  B. — ^The  witness  was  entitled  to  her  expenses 
both  ways. 

Rule  discharged,  without  costs. 

(^  2  Chit.  Rep.  201.  pear  by  affidavit  that  he  had  beea 

(b)  In  that  case  it  did  not  ap-     called  at  all. 


Oliver  v.  Price  and  Others. 


%JDALL  moved  for  judgment  as  in  case  of  a  nonsuit  An  affldavit,  in 
upon  an  affidavit  in  which  the  word  *'  oath"  was    ac-  Ti^i^»  ^J^^ 
cidentally  omitted  in  its  proper  place.     It  ran  thus: —  h"id^^uffl"nt 
A.  B.f  of  &c.,  maketh  and  saith  &c.     He  submitted  that 
the  word  '*  saith'*  was  sufficient,  as  the  affidavit  appeared 
to  be  sworn;  but 

Parke,  B.,  observing  that  the  word  '*  oath"  was  an  im- 
portant word,  refused  the  rule. 

Rule  refused. 
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1834. 

Warner  r.  Wood  and  Blake. 

A  ririe  drawn  A  RULE  nin  for  setting  aside  the  verdict  for  the  plain* 
to  8hew°aiLTin  ^^^  Rgainst  both  these  defendants  was  obtained  towards 
another  is  put     ^^  g^d  of  last  Trinity  Term,  and  the  rule  was  drawn  up 

into  the  peremp-  ^  ^  *  ^  r 

torjr  paper,  and  for  shcwing  cause  on  the  Snd  day  of  this  term.  Plait 
be'preparedto  was  then  heard  as  counsel  for  Wood^  and  no  counsel 
Jhc'dayf^''"  appeared  for  the  other  defendant  Blake.  The  Court, 
which  the  rule   being  of  opinion  that  he  was  clearly  liable,  and  that 

is  drawn  up,  <=»  *  «^ 

and  not  on  the  Wood  was  uot,  discharged  the  rule,  on  the  plaintiff 
ash^'^ifn'  undertaking  not  to  take  out  execution  against  Wood. 
other  cases.        On  the  evening  of  that  day,  a  brief  was  delivered  to 

counsel  on  behalf  of  Blake.  Upon  an  affidavit  of  this 
fact,  and  that  the  attorney  was  misled,  upon  the  suppo- 
sition, that,  though  the  rule  was  drawn  up  for  Tuesday ^ 
cause  would  not  be  shewn  till  the,  following  day,  Chand- 
less  moved  to  be  allowed  to  come  in  and  shew  cause  on 
behalf  of  Blake. 

Parke,  B* — It  ought  to  be  generaUy  known,  that,  where 
rules  moved  in  one  term  are  drawn  up  to  shew  cause  in 
another  term,  they  are  put  into  the  peremptory  paper, 
and  cause  must  be  shewn  on  the  very  day  for  which  the 
rules  are  drawn  up.  It  was  through  the  negligence  of 
the  attorney  that  counsel  was  not  instructed  till  after  the 
case  was  disposed  of.  It  is  now  wished  to  open  the 
matter,  not  to  shew  cause  upon  the  merits,  but  to  take  a 
technical  objection  to  defeat  the  justice  of  the  case.  This 
is  not  a  case  in  which  the  Court  ought  to  lend  any  assist- 
ance, and  therefore  the  rule  will  remain  as  it  is. 

The  rest  of  the  Court  concurred. 

Motion  refused. 
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1834. 

Earl  of  Lonsdale  v.  Whinnay. 

X  HE  defendant  had  been  tenant  to  the  plaintiffi  and^  on  if  a  party  pro- 
leaving  the  premises,  a  dispute  arose  respecting  the  amount  ******  to  enforce 
of  rent  due  and  the  state  of  repair  in  which  the  premises  attachment  and 
were  left :  the  parties  having  referred  the  matter  to  an  acUoo"he  at- 
arbitrator,  he  awarded  to  the  plaintiflF  a  sum  of  348/.  S^S|Br^[d"^^ut 
Applications  were  made  from  time  to  time  in  a  friendly  only  on  the 
manner  for  payment  of  the  sum  awarded;  but  the  defendant  fendant's  giving 
refused  to  pay,  and  ultimately  a  rule  was  made  absolute  *  ^^^'   "^ 
for  ^n  attachment  against  him,  and  upon  which  he  was 
taken  into  custody.   He  however  declared  he  would  rather 
go  to  gaol  than  pay  the  money,  although  (as  it  was  sworn) 
he  was  well  able  to  do  so.     An  action  was  subsequently 
commenced  upon  the  award  to  recover  the  sum  awarded. 
A  rule  having  been  obtained  by  Dundas^  calling  on  the 
plainti£P  to  shew  cause  why  the  action  should  not  be  dis- 
continued or  stayed  on  payment  of  costs  by  the  plaintiff 
to  the  defendant,  or  why  the  defendant  should  not  be  dis- 
charged out  of  custody — 

Cowling  now  shewed  cause. — There  is  no  impropriety 
or  inconsistency  in  the  plaintiff's  proceeding  both  ways 
under  the  particular  circumstances  of  this  case.  The  action 
has  become  necessary  in  order  to  proceed  against  the  de- 
fendant's property  in  consequence  of  his  wilful  perverse- 
ness  in  going  to  gaol  rather  than  pay  the  debt. 

Parke,  B. — The  plaintiff,  I  think,  ought  to  be  put  to  his 
election;  and,  if  he  goes  on  with  the  action,  he  ought 
to  let  the  defendant  out  of  custody  absolutely  from  the 
attachment.  In  some  old  cases  the  Court  seems  to  have 
thought  that  an  action  was  a  matter  of  right,  and  that 
therefore  the  plaintiff  might  proceed  both  ways. 

Cowling. — I  apprehend  there  is  no  case  laying  it  down 
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1834.         as  an  inflexible  rule  that  both  remedies,  should  not  be 
-'  J  used  together,  and  there  is  no  reason  v^hy  they  should 

LoNSDALB  not.  They  are  not  inconsistent;  the  Coufi,  ;^erefore,  will 
Whinnat.  not  stay  the  action  unless  the  plaintiff  has  proceeded 
without  a  reason,  and  for  the  purpose  of  harassing  the  de- 
fendant. Here  there  is  no  hardship  upon  him ;  he  is  in 
precisely  the  same  situation  as  if  the  plaintiff  had  not  at- 
tached him,  but  proceeded  in  the  action  by  bailable  pro- 
cess, and  the  defendant  had  gone  to  prison  rather  than 
put  in  bail  or  pay  money  into  Court.  The  hardship 
is  on  the  plaintiff;  for,  if  the  defendant  be  discharged, 
the  plaintiff,  not  having  proceeded  by  bailable  process,  will 
have  lost  the  opportunity  of  arresting  him,  to  which  he 
was  entitled,  and  therefore  the  Court  ought  only  to  dis- 
charge the  defendant  on  the  terms  of  putting  in  bul,  or 
paying  the  money  awarded  into  Court.  If  the  plaintiff 
had  been  proceeding  by  personal  process  in  the  action, 
or  had  obtained  judgment,  and  had  taken  the  defendant 
in  execution  upon  it,  there  would  have  been  an  inconsis- 
tency ;  the  plaintiff  would  have  been  proceeding  against  the 
defendant  personally  in  both  ways,  and  the  Court  would 
then  ha;Ve  properly  discharged  the  defendant*  All  the 
older  cases  seem  to  confirm  this  distinction;  they  are 
collected  in  PauU  v.  PauU  (a),  and  the  note  to  that 
case  (£)«  Anon.  1  Salk.  73,  Webster  v.  Bishop  (c),  Richard- 
son V.  Clancey  (d).  This  distinction  seems  to  have  been 
recognised  also  by  Lord  Hardwicke  in  Stock  v.  De  Smith  («), 
upon  the  principle  that  the  plaintiff  has  had  no  satis- 
faction from  the  attachment.  The  Court  will,  therefore, 
put  the  plaintiff  in  the  same  situation  as  he  would  have 
been  in  but  for  the  defendant's  obstinacy. 

Dundas. — The  old  rule  certainly  was  as  has  been  stated ; 

(a)  Ante,  VoL  2,  340.  {d)  I  Barnard.  386. 

\b)  Id.  p.  342,  n.  (a).  (e)  Gas.  temp.  Hard.  106. 

(c)  2  Vera.  44. 
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but  the  rule  now  to  be  collected  from  the  authorities,  as  1834. 

stated  in  2  Tidd,  833|  is,  that  both  remedies  cannot  be  ^^  ^^ 

pursued  at  the  same  time^  and  therefore  the  defendant  Lonsdale 

ought  to  be  discharged  absolutely.  Whrihat. 

Parke,  B. — ^The  defendant  may  be  discharged  if  he 
chooses  on  giving  a  bond  to  the  plaintifiP,  with  sureties,  to 
the  satisfaction  of  the  Master.  As  the  defendant  was  not 
arrested,  there  may  be  some  diflSculty  about  it;  but  he 
must  give  a  bond  to  the  plaintifiP,  in  the  nature  of  a  bail- 
bond,  and  the  action  may  proceed. 

AlAsrson,  B.,  and  Gturney,  B.,  concurred. 

.  Rule  absolute  for  setting  aside  the  attach- 
ment on  these  terms. 


Kemp  v.  Ftson. 

JuLUMFRE  Y  shewed  cause  against  a  rule  which  had  A  declaration 
been  obtained  by  72.  V.  Richards,  calling  upon  the  plain-  ^^the^ith'^^f 
tiff  to  shew  cause  why  the  interlocutory  judgment  which  ''T*""*^ 
had  been  signed  should  not  be  set  aside  for  irregularity,  in  four  day8:-~ 
and  the  plaintiff  or  his  attorney  pay  the  costs  of  this  ap-  m^nt'coaii  not 
plication,  and  also  of  another  before  Littledale,  J.    On  J^^ed^Su^Ae 
August  the  4th,  the  declaration  was  delivered,  with  notice  afternoon  of  the 
to  plead  m  four  days.    On  the  9th,  at  IS  o  clock,  judg-  a  plea. 
ment  was  signed*    It  was  contended  that  the  plaintiff  was 
entitled  to  sign  judgment  in  the  morning  of  the  9th,  and 
that  therefore  the  judgment  signed  was  regular. 

Richards,  contrh. — In  vacation,  the  office  not  being 
open  in  the  afternoon,  the  defendant  had  till  the  next 
day. 
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1834.  Parke,  B. — The  officer  (a)  says,  that  the  judgment 

Kbmp        ii^ight  have  been  signed  in  the  afternoon,  and  not  sooner* 


0. 

Ftson. 


Alderson^  B. — The  office   might  have  been  opened 
specially. 

Rule  absolute. 

(a)  Master  Walker. 


Blioh  and  Others,  Executors,  r.  Brew^er. 

A  defendant  on  \^ROWI>ER  moved  for  a  rule  to  set  aside  the  cognovit 
for°the*^ount  g^^^"  ^y  the  defendant  in  this  action,  and  the  judgment 
of  a  promissory  ^nd  cxccution  thercon,  on  the  ground  that  it  was  given 

note  proposed  ° 

to  give  bail,  but  by  the  defendant  whilst  he  was  in  custody,  no  attorney 
a  c^ovtv  ^  being  present  on  his  behalf  who  was  expressly  named  by 
chea  ^  T*\e  ^™'  '*  appeared  by  the  affidavit,  that  the  action  was  by 
consented  to      the  plaintiffs  as  executors  on  a  promissory  note  given  to 

give  a  cognovit,  -  <■  .        o  •  i  •       ■ 

He  was  then  the  tcstator  as  a  consideration  for  getting  a  place  m  the 
n'S^liJ  he''"  Excise  Office,  and  that  60L  had  been  paid  on  account  of 
should  have  an  (j^q  j^^^q  jjut  no  noticc  of  that  was  taken  in  the  cognovit. 

attorney  pre-  i_  i» 

sent,  and  two  That  the  defendant,  on  being  arrested  for  the  amount  of 

mentioned  to^  the  note,  had  gone  to  the  office  of  the  plaintiffs'  attorney, 

»id  hrdid^^not  *  ^'"  ^%*>  ^^^  ^*«  himself  one  of  the  plaintiffs ;  that 

care  which  he  he  had  Originally  proposed  to  give  a  b^l-bond,  and  after 

had  *  afterwards  _^ 

he  called  with  somc  discussion  left  the  plaintiffs'  attorney's  office,  and 
theoffiw'oVonc  ^®"*  *°  *  public- h ouse ;  but  he  was  then  told,  either  by 
of  the  two  pro-   i^g  sheriff's  officer  or  some  other  person,  that  he  had 

posed  attomies,  \   ^ 

who  asked  him  better  give  a  cognovit;  that  a  bail-bond  would  cost  7/., 
hioTto  act  as  ^^^  &  cognovit  Only  lOs.  6c/t;  that  he  proposed  to  send  for 
which  aTYJ-'*'  ^'-  ^^^^  *"  attorney,  but  Bligh  said  he  had  spoken  to 
fendantanswer-  Mr.  Cummins  an  attorney,  and  that  if  he  had  Code  he 

ed "  yes,"  and  ®  ^ 

that  attorney 

accordingly  attended  and  acted  for  him ;  and  the  c0^flUN;i/ after  having  been  read  to  him  was  signed  by 

him  and  the  attorney : — Held,  that  the  rule  of  H,  T.  2  WilL  4,  s.  72,  was  complied  with  : — fftW, 

also,  that,  after  giving  a  cogwmii,  it  was  too  late  to  object,  that,  at  the  time  of  the  arrest,  part  of  the 

note  had  been  paid,  and  that  the  note  was  given  for  an  illegal  consideration. 
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irould  have  to  pay  two  attorniea ;  that  he  never  intended         1834. 
to  give  such  a  cognovit:  that  the  attorney  who  signed 
himself  as  *^  Gumming  the  younger"  was  not  his  regular 
attorney,  and  that  he  knew  nothing  about  him,  and  that 
the  cognovit  was  not  read  over  to  him. 

ParkEj  B. — ^The  only  ground  on  which  you  can  move  is, 
that  there  was  no  attorney  present  who  was  named  by  t^e 
defendant*  His  having  paid  60L,  and  then  given  a  cogno* 
vit  for  the  whole,  and  the  consideration  being  illegal,  are 
objections  which  cannot  now  be  taken.  There  is  a  late 
case  upon  the  subject.  Upon  the  other  point  you  may 
take  a  rule. 

Humfretfi  on  a  subsequent  day,  shewed  cause. — It  ap« 
peared  from  the  affidavit  in  answer,  that  the  conversation 
respecting  the  payment  of  two  attornies  was  denied;  that 
Mr.  Cumming  was  an  attorney  of  considerable  standing  and 
well  known;  that  the  defendant,  on  being  told  he  must  have 
an  attorney,  asked  why ;  and,  as  they  were  going  along  the 
street,  they  met  Mr.  Cumming,  and  some  one  asked  him  if  be 
could  attend;  and  that  the  defendant  went  toMuCumming^s 
office,  and  that  the  cognovit  was  read  once  to  him  by  Mr. 
Cumming;  that  the  defendant  said  I  do  not  care  who  I 
have,  and  made  no  objection  to  Mr.  Cumming,  and,  on 
being  asked  if  Mr;  Cumming  should  attend,  the  defendant 
answered  yes.  He  contended  that  there  had  been  a  suffi- 
cient compliance  with  the  rule,  otherwise  no  assent  of  any 
kind  could  ever  be  sufficient  If  the  defendant  does  not 
know  the  name  of  an  attorney  in  the  place,  it  is  absolutely 
necessary  that  some  one  should  be  suggested  to  him ;  and 
when  he  expressly  agrees  to  have  .one,  he  must  be  con- 
sidered as  expressly  named. 

Crowder,  in  support  of  the  rule. — ^The  question  cer- 
tainly is,  whether  the  rule  of  Court  in  this  case  has  been 


£68  CASES  ON  POINTS  OF  PRACTICE^  BXCH. 

1834.         strictly  complied  with.  .  This  rule  has  been  in  existence  for 
a  considerable  time.    In  the  case  of  JEftf^on  v.  J^v^^on  (a), 
where  it  was  held  that  the  defendant's  consenting  to  the 
plaintifTs  attorney  acting  as  his  attorney  was  not  a  suflS* 
cient  compliance  with  the  rule^  Lordi^enyofisays,  '^  I  think 
it  would  have  been  more  wise  in  deciding  cases  on  the  rule 
of  Geo.  2  to  have  adhered  to  the  letter  of  it  than  to  have 
gone  into  the  circumstances  of  each  particular  case,  espe- 
cially as  the  rule  was  made  to  explain  a  fomer  rule  in  the 
reign  of  Charles  2 ;  since  an  explanatory  rule,  like  an  ex- 
planatory statute,  should  never  be  extended  by  construc- 
tion.    There  is  great  weight  in  the  observation  made  by 
the  counsel  in  support  of  the  rule,  that  the  defendant 
under  the  pressure  of  an  arrest  ought  to  be  considered 
incapable  of  waiving  the  benefit  of  this  rule;  and  that  at 
all  events,  and  in  all  cases,  he  should  be  protected  by  the 
advice  of  an  attorney  expressly  attending  for  him."    The 
rule  supposes  that  a  defendant  has  not  the  free  exercise 
of  his  judgment  on  such  an  occasion.     Walker  v.  Gard^ 
ner  (6)  is  a  strong  authority  in  favour  of  the  present  rule : 
there  a  debtor,  being  arrested,  offered  a  warrant  of  attor- 
ney; the  plaintifi"s  attorney,  who  had  also  advised  the 
defendant  in  previous  stages  of  the  business,  came  at  his 
request  to  the  place  where  he  was  in  custody,  and  pro- 
posed another  attorney  whom  he  brought  with  him  to  read 
over  the  warrant  of  attorney  to  the  defendant,  and  attest 
it  on  his  behalf;  the  defendant  acquiesced,  but  the  at- 
torney so  introduced  was  not  known  to  or  sent  for  by  him; 
and  it  was  held,  that  there  had  not  been  a  compliance  with 
the  rule.    Here  the  plaintiffs'  attorney  carries  Gumming 
with  him  to  the  defendant  who  was  in  custody  of  the  officer. 
The  case  of  Fisher  v.  Papanicolas  (c),  in  which  it  was 
held  that  the  assent  of  the  defendant,  that  another  attorney 

(a)  7  T.  R.  7.  2,  p.  261,  S.  C.  nom.  ruher  ?. 

(b)  4  B.  &  Ad.  37 1 .  Nicholas. 

(c)  2  C.  &  M.  215;  ante,  Vol. 
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(who  was  requested  to  attend  by  the  defendant's  attorney *«  1834. 
clerk)  should  act  for  him^  is  not  a  suiHcient  compliance  with 
the  rule,  but  that  it  was  necessary  that  the  attorney  should 
attend  at  the  defendant's  request,  is  decisive  of  the  present' 
case.  According  to  the  aflSdavit  of  Cummingt  junior^  him- 
self, he  admits  that  he  was  applied  to  by  the  clerk  of  the 
plaintiffs'  attorney  to  attend  the  execution  of  the  cognovit, 
which  he  said  he  would  do,  and  wished  them  to  call  for 
him.  Then  he  says,  the  defendant  was  asked  if  he  wished 
him  to  attest  it,  and  whether  the  cognovit  should  be  read 
over  to  him.  He  said,  he  supposed  it  was  the  same  that  was 
read  over  to  him  before,  and  that  there  was  no  occasion  for 
it.  The  defendant  then  signed  the  cognovit;  and  that  he, 
Cummingy  then  signed  it  as  the  attorney  for  the  defendant. 
The  presence  of  Gumming  was  therefore  procured  by  the 
opposite  party.  It  is  expressly  sworn  by  the  defendant 
that  he  wished  to  have  Code  for  his  attorney ;  that,  how- 
ever, is  denied  by  the  other  side;  but  it  appears  that  Coile 
had  attended  before  as  his  attorney,  and  that  he  had  named 
two  individuals  as  bail ;  to  whom  Bligh  said  he  had  no 
objection.  Codes  they  knew,  was  obliged  to  go  out  of 
town,  and  that  he  had  said  he  should  be  back  at  two 
o'clock;  in  the  meantime  the  plaintiffs'  attorney  arrives,^ 
and  produces  a  cognovit  ready  drawn,  and  Code  is  nevec 
sent  for.  In  Fisher  v.  Papamcolas^  Bay  ley,  B.,  says,  '^  Was 
the  attorney  expressly  named  by  the  defendant,  and  did 
he  so  attend?  No  part  of  the  affidavit  shews  this;  but,  on 
the  contrary,  it  appears  that  he  attended  at  the  request  of 
Barratt,  never  having  been  named  by  the  defendant."  In 
no  way,  therefore,  can  it  in  the  present  case  be  said  that 
Cumming  was  expressly  named  by  the  defendant;  Cumming 
is  forced  upon  him  by  the  opposite  attorney,  and  there  is 
neither  a  literal  nor  substantial  compliance  with  the  rule.> 

Parke,  B. — I  am  of  opinion  that  the  requisites  of  the 
rule  have  been  complied  with.    The  rule  directs  that  no 
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1834.  warrant  of  attorney  or  cognovii  actionem  given  by  any 
person  In  custody  of  a  sheriff  or  other  officer  upon  mesne 
process  shall  be  of  any  force  unless  there  be  present  some 
attorney  on  behalf  of  such  person  expressly  named  by  him, 
and  attending  at  his  request*  The  first  requisite  is,  that 
there  should  be  an  attorney  on  behalf  of  the  person  in 
custody ;  that  is  complied  with  here;  there  was  an  attorney 
for  the  plaintiff,  and  another  attorney  on  behalf  of  the  de« 
fendant,  who  was  not  the  plaintiff's  attorney.  The  other 
requisites  are,  that  the  attorney  attending  on  behalf 
of  the  defendant  was  expressly  named  by  him,  and  that 
he  attended  at  his  request*  None  of  the  cases  cited 
bears  expressly  on  the  present.  In  Walker  v.  Gardneu 
the  conTcrsation,  in  which  it  was  said  that  the  defen* 
dants  replied  that  they  had  no  objection  to  the  attorney, 
who,  in  fact,  acted  for  them,  was  positively  denied. 
That  conversation  may  therefore  be  left  out  of  the  case, 
and  it  is  plain  that  the  Court  did  not  take  it  into  their  con-» 
sideration  in  their  judgment  on  that  case.  In  Fisher  r. 
Papanicolas  there  was  nothing  said  by  the  defendant;  it 
was  merely  sworn  that  he  did  not  object.  There  must  be 
something  expressed  by  the  defendant*  Here  it  appears 
that  two  attomies  are  suggested  to  him,  and  the  defen- 
dant says  he  does  not  care  which ;  and  afterwards,  when  Mr* 
Cumming*snBme  was  mentioned,  and  when  he  was  asked  if 
he  should  attest  it,  the  defendant  says ''  yes.'*  Afterwards 
he  goes  to  Cumming^s  office ;  that  was  a  voluntary  act 
on  his  part ;  he  was  not  bound  to  go  there.  The  defendant, 
therefore,  expresses  himself  affirmatively  respecting  the 
attendance  of  Mr.  Cumming,  which  is  the  same  thing  as 
if  he  had  asked  him  in  the  first  instance  to  attend.  The 
object  of  the  attorney's  attending  is  to  inform  the  defendant 
of  the  nature  and  consequence  of  the  act  which  he  is  about 
to  do;  and  therefore  when  he  was  asked  by  Mr.  Gumming 
if  he  should  read  over  the  cognovit ^  and  the  defendant  de- 
clined on  the  ground  that  it  had  been  read  over  to  him 
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before,  there  was  clearly  no  occasion  to  go  through  the        1834. 
ceremony  of  reading  it  again.     I  am  therefore  of  opinion 
that  this  rule  should  be  discharged. 

BoLLAND,  B. — ^The  defendant  certainly  did  not  expressly 
name  Cumming^  but  he  went  to  Cumming^s  oflSce  for  the 
purpose  of  advising  with  him.  Merely  going  to  his  office^ 
perhaps,  would  not  have  been  sufficient;  but  Cumtning 
asks  the  defendant  if  he  wished  him  (Cumming)  to  act  as 
his  attomeyi  and  he  says  ''  yes ;"  except  for  that,  I  should 
have  thought  the  rule  not  sufficiently  complied  with. 

Alderson,  B. — When  this  case  was  before  me  at 
chambers  I  thought  it  a  case  of  difficulty  and  doubt,  and 
therefore  referred  it  to  the  Court.  Now,  I  entirely  concur 
with  the  opinion  already  expressed.  I  have  the  same 
impression  now  upon  my  mind  as  I  had  then,  that  the  at- 
torney must  be  expressly  named ;  but  whether  he  was 
named  or  not  must  not  be  left  to  mere  inference.  In 
Walker  v.  Gardner  an  inference  was  endeavoured  to  be 
drawn  from  the  fact  that  the  attorney  was  paid  by  the 
defendant,  and  the  Court  held  that  that  was  not  sufficient 
to  satisfy  the  words  of  the  rule.  Fisher  v.  Papanicolas 
was  also  a  case  of  mere  inference,  from  the  fact  sworn  to 
that  the  party  made  no  objection ;  but  a  mere  inference  is 
not  sufficient.  The  rule  says  **  expressly  named."  The 
defendant  here  is  asked  "  do  you  wish  me  to  act  as  your 
attorney ;"  he  answers  **  yes ;"  that  is  positively  sworn  to ; 
nothing  therefore  is  left  to  inference.  That  distinction 
reconciles  all  the  cases. 

Rule  discharged,  with  costs. 
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Lewis  v.  Davison. 

Upon  a  motion  A  RULE  tiUi  had  been  obtained  by  Mansel  for  setting 
cce^DM  to  oli^  aside  the  writ  of  exigent  and  the  proclamations  and  other 
lawry,  on  the  proceedings  to  outlawry,  which  had  been  issued  against 
writ  varied  from  the  defendant,  with  costs,  for  irregularity. 

the  form  given 
by  the  Unifor- 
mity of  Process       Huntfreffi  upon  shewing  cause,  objected  that  the  rule 

that  the  wriT  ^^s  not  drawn  up  with  any  reference  to  the  proceedings 
a"  Wnti^in^  which  Were  to  be  set  aside,  and,  therefore,  that  no  question 
person,  and  that  respecting  the  irregularity  of  the  writs  could  be  gone  into. 

the  indorsement 
on  the  writ  was, 

thatitwasissued  Mansel,  contr&. — Office  copies  of  all  the  proceedings 
rfB.  St.,  &c.,  were  in  Court  at  the  time  the  motion  was  made,  they  were 
'^^^  tZ*^  handed  in  to  the  officer,  and  the  rule  ought  to  have  been 
which  writ  was  drawn  up  with  a  reference  to  them. 

ffled  on  the  4th  "^ 

of  June,  and 

might  hare  been      Parkb,  B.— The  rule  is  irregular.  The  officer  says,  that 

seen  atany  time  .  i_t_i  ■■  i.-i 

afterwards  by  it  ought  to  have  been  drawn  up  on  reading  the  original 
the  office:—  Wilts,  and,  therefore,  the  rule  must  be  enlarged  for  the 
tooiLtt  In  liLT  P^n?^®®  of  amending  the  rule  and  re-serving  it,  upon  pay- 
to  take  advan-    ing  the  costs  of  the  opposite  party's  appearing  here  by 

tsge  of  the  ob-  « 

jection  if  it  was    COUUSCL 
maintainable. 


posidTeiy  sworn  Upou  a  Subsequent  day  the  objections  to  the  different 
**'  fkn^w*  of^  proceedings  were  gone  into ;  the  first  was,  that  the  indorse- 
the  outlawry  till  ment  upon  the  writ  of  capias  was  not  in  the  form  directed 

fix  weeks  be-  i  «• 

fotei—Heid,  by  the  act  2  WUl.  4,  c.  39,  s.  4.  The  plaintiff*  appeared 
amere  irrcgiH*  ^"  pcwon ;  and  the  indorsement  on  the  writ  was  thus,  *'  This 
larity  in  the       ^^t  was  issued  by  Charles  LemSt  of  No.  6,  Bemers" 

wnt,andtheob-  •^ 

Jection  ought  to 

hare  been  taken  by  summons  at  chambers. 

It  is  no  objection  that  the  writ  appears  to  have  been  returned  ncn  ewt  itneniut  before  the  four 

months  expired,  it  being  so  done  by  order  of  a  Judge,  which  it  was  not  necessary  should  be  no- 
ticed on  the  writ. 

The  exigent  is  not  a  writ  within  the  12th  section  of  the  Uniformity  of  Process  Act 

A  writ  directing  the  proclamations  to  be  made  at  the  parish  church  is  sufficient,  though  the  act 

says  *'  nearest  church  or  chapel ;"  it  not  appearing  by  affidavit  that  there  was  any  nearer  church 

or  chapel. 
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street^  Brunstvick-square,  the  plaintiff  within  named^  in  per-         1 834.  - 
son/*  the  form  given  by  the  act  being  ''  This  writ  was  issued 

in  person  by  the  plaintiff  within  named,  who  resides  bX 

[stating  the  city,  town,  or  parish,  and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  the  plaintiff's 
residence,  if  any  such  there  be].'*  It  was  urged  for  the  de- 
fendant, that  the  form  given  by  the  act  had  not  been  fol- 
lowed, and  that  that  objection  had  been  frequently  held  to 
be  fatal;  and  for  this  were  cited  by  Mansel,  Price's  Prac- 
tice, 111^  and  Smith  v.  Crump  (a),  where  Mr.  Justice  J» 
Parke^  speaking  of  a  similar  objection,  observes,  that  *'  the 
statute  provides  the  form  in  which  the  summons  is  to  be 
drawn ;  and  if  parties  will  not  take  the  trouble  of  looking 
at  the  act  before  they  proceed,  they  must'  take  the 
consequences;  if  we  once  enter  into  the  question  as  to 
what  is  material  or  what  is  immaterial  in  the  process,  we 
shall  have  innumerable  questions  of  that  sort  coming  before 
the  Court.  The  best  way  is  to  make  parties  remember  the 
course  they  ought  to  pursue,  by  setting  aside  their  pro- 
ceedings for  not  doing  what  they  ought." 

Aldbrson,  B. — ^They  have  adopted  the  form  given 
where  the  plaintiff  appears  by  attorney,  instead  of  that 
where  the  appearance  is  in  person. 

Parke,  B. — The  question  is,  whether  the  indorsements 
are  not  in  substance  the  same;  and  whether  **  of"  does  not 
amount  to  an  averment  of  the  residence.  The  indorse- 
ments are  on  a  different  footing  to  the  capias  itself. 

Lord  Lyndhurst,  C.  B. — How  are  we  to  know  that 
this  is  the  plaintiff's  residence  ?  It  may  be  his  office.  The 
act  should  be  complied  with. 

(a)  Ante,  Vol.  I,  p.  519. 

VOL.  III.  T  D.  P.  C. 
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1834.  Humfrey  cited  the  cases  of  Osborn  v.  Oaugh{a),  and 

Crook  Y.  Curry  (b),  and  other  cases,  where,  upon  the 
statutes  which  require  notice  of  action  to  be  given,  and 
that  the  notice  shall  contain  the  place  of  abode  of  the  at* 
torney,  "  of  was  considered  sufficiently  certain  and  posi- 
tive ;  but  he  contended  that  it  was  a  mere  irregularity, 
and  that  the  writ  having  been  issued  several  months  be- 
fore, it  was  clearly  too  late  now  to  take  the  objection, 

Mansel. — It  is  positively  sworn  by  the  defendant,  that 
he  had  no  intimation  of  the  outlawry  until  about  six  weeks 
ago;  at  that  time  the  writ  was  filed;  and  as  no  application 
could  have  been  made  to  a  Judge  at  chambers  to  set  it 
aside,  the  present  motion,  which  was  made  in  the  early 
part  of  the  term,  is  in  time. 

Parke,  B. — The  officer  informs  us,  that  it  might  have 
been  seen  with  the  filacer  on  the  4th  of  June.  If  this  was 
a  ground  of  error  we  would  relieve  on  motion ;  but  being 
a  mere  irregularity,  the  motion  is  too  late. 

Lord  Lyndhurst,  C.  B. — As  the  defendant  might  have 
got  an  inspection  of  the  writ,  I  think  he  is  too  late. 

Alderson^  B. — This  is  merely  an  irregularity,  and 
therefore  does  not  avoid  the  writ.  An  application  should 
have  been  made  at  chambers. 

Mansel. — Another  objection  is,  that  the  writ,  being 
tested  on  the  17th  of  Aprils  was  returned  non  est  inventus 
before  four  months  had  expired.  The  writ  was  indorsed  by 
the  plaintiff,  ''to  be  returned  non  est  inventus;^*  and  the 
return  of  the  sheriff  merely  was,  *^  The  within-named  de* 
fendant  is  not  found  in  my  bailiwick.*'  He  contended,  that 

(a)  3  Bos.  &  Pull.  55 1 .  {h)  Tidd's  Prac.  9th  ed.  p.  30,  MS. 
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the  plaintiff  ought  to  have  waited  four  months :  and  that  18d4. 
some  order  of  Court  or  other  authority  should  have  been  lbwm 
stated,  to  authorize  such  a  return.  ^   ^* 

Davison. 

Humfrey. — It  must  have  been  done  under  a  Judge's 
order.  The  practice  is  to  go  before  a  Judge  with  an  affi- 
davit that  the  party  cannot  be  founds  and  the  Judge  gives 
leave  to  return  non  est  inventus. 

Lord  Lyndhurst,  C.  B. — It  was  not  necessary  to  refer 
to  the  Judge's  order;  I  think  there  is  nothing  in  that  ob- 
jection. 

ManseL — The  exigent  is  defective  in  not  being  tested 
on  the  return  of  the  capias.  The  2  Will,  4f,  c.  39^  s.  5  pro- 
vides that  every  writ  of  exigent  shaU  bear  teste  on  the 
day  of  the  return  of  the  writ  of  capias;  and  by  rule  H,  T. 
4  WiU.  4,  s.  IS,  the  officer  is  to  mark  the  day  and  hour 
when  it  is  returned.  The  sheriff  made  his  return  on  the 
17thy  but  it  was  not  filed  till  the  18th,  and  therefore  it  was 
not  complete  till  then.  The  exigent  is  tested  the  17th; 
and  the  act  requires  every  writ  to  be  tested  on  the  day 
it  issues.     The  exigent  therefore  issued  too  soon. 

Lord  Lyndhurst,  C.  B. — ^The  exigent  is  not  a  writ 
issued  on  the  authority  of  that  act.  The  writ  may  have 
issued  on  the  18th,  tested  on  the  17th. 

Parke,  B. — The  exigent  is  not  a  writ  within  the  mean- 
ing of  the  ISth  section  of  the  act. 

ManseL — The  proclamations  are  wrong.  The  statute  of 
31  Elixn  c.  3,  s.  1,  requires  one  of  the  proclamations  to 
be  made  at  or  near  the  usual  door  of  the  church  or  chapel 
of  the  town  or  parish  where  the  defendant  was  living. 
The  writ  therefore  ought  to  have  followed  the  act,  and 

t2 
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1834.         directed  the  proclamation  to  be   made  at  the  nearest 
L  w  8        chapel  or  church.    It  however  merely  directs  proclama- 
V.  tion  to  be  made  at  the  parish  churchy  it ,  not  appearing 

whether  that  is  the  nearest  church  or  chapeL 

Lord  Lyndhurst,  C.  B. — In  order  to  raise  that  ob- 
jection^  it  ought  to  be  shewn  that  there  is  a  nearer  church 
or  chapel;  the  sheriff  may  know  that  there  is  no  chapel 
in  the  parish. 

Parke,  B. — The  question  is,  whether  it  ought  to  have 
been  mentioned  in  the  writ.  The  act  does  not  appear  to 
require  that  it  should  be.  The  rule  can  only  be  absolute, 
on  the  terms  of  putting  in  bail  and  payment  of  costs. 

Rule  absolute  on  those  terms. 


Pearcb  V,  Champneys. 

To  adeciaration  JL  HIS  was  an  action  of  ossumpsU  against  the  defendant, 
note  againsUhe  AS  maker  of  a  promissory  note  for  150/.,  payable  to  Hop- 
Shaded  no  con-  **"*»  ""^  by  him  indorsed  to  iSVimm^r^,  and  by  him  in- 
sideration;  the    dorscd  to  the  plaintiff,  with  the  common  counts.     The 

plaintiff  replied      •oi  111  i/»  «i 

that  the  note  defendant  pleaded  to  the  first  count,  that  there  was  not  at 

h"in"partVy-  *"^  ^*°^®  ^"^  Consideration  or  value  for  his  the  defendant's 

"*a  ^h  ^*h***^'  making  the  promissory  note,  or  paying  the  amount  thereof, 

had  no  notice  or  any  part  of  it.     The  plaintiff  replied,  that  the  note  was 

rnthepiea!''^  indorsed  to  her  in  part  satisfaction  and  discharge  of  a 

M^oin^^ed* that^  ^^^^^  ^^^*'  ^^  ^'^'  *^'''  ^"®  ^^  ^^'  ^^^^  Hopktns;  and  that 
•he  had  notice.    380/.  were  Still  Unpaid,  and  that  she  had  no  notice  of  the 

Held,  that  the^  premises  stated  in  the  plea  at  the  time  of  the  indorsement 
eniidedto  judff-  ^  ^®'*  ^^^  defendant  rejoined  that  she  had  notice,  to 
^^^^  which  the  plaintiff  demurred  generally,   and  the  defen- 

dant joined  in  demurrer.    The  ground  of  demurrer  stated 
in  the  margin  was,    that  the  plaintiff  having    given  a 
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CUAMPNBTf. 


lilCHAELMAS  TERM,  5  WILL.  IV.  S77 

▼aluable  consideration  for  the  promissory  note,  it  was  im-         1834. 
material  whether,  at  the  time  of  the  indorsement  to  her,  ' 

she  had  notice  or  not  of  the  premises  mentioned  in  the  ^      v. 
plea. 

CAandless,  who  was  called  on  by  the  Court  to  support 
the  rejoinder,  contended,  that,  as  the  plaintiff  had  notice, 
she  could  be  in  no  better  condition  than  the  payee. 

Parke,  B. — Suppose  it  was  an  accommodation  bill,  and 
that  notice  had  been  given. 

Chandless. — ^That  should  have  been  replied. 

Parke,  B. — It  is  a  principle  of  law,  that  pleadings  are 
to  be  taken  most  strongly  against  the  party  pleading  them. 
The  judgment  must  be  for  the  plaintiff. 

The  other  Barons  concurred. 

Lumley  was  to  have  supported  the  demurrer. 

Judgment  for  the  plaintiff. 


Gierke  v.  Jones. 

JoLeATON  moved  to  set  aside  a  cognovit,  and  to  review  The  Court  re- 

the  Master's  taxation  of  the  plaintiff's  bill  of  costs.     The  rule  for  Jetting* 

plaintiff  had  given  a  cognovit,  the  condition  of  which  was  *f  Jhc^wSJcc* 

that  no  execution  should  issue  unless  default  was  made  in  of  the  defendant, 

•         •  «                         •       ,                   1  because  it  was 

paying  SSL  5s.  10a.,  with  interest,  m  three  weeks;  one  notsumped. 

objection  was,  that  the  cognovit  was  not  stamped;  another  tax  is  necessary 

was,  that  there  was  no  declaration,  though  it  was  char^^ed  T^^/'  *  ^^'^"': 

'                                                                   '            o                             o  dant  appears  in 

for  in  the  bill;  and  that  there  was  no  notice  of  taxation,  person  and  gives 

The  defendant  had  appeared  in  person.  ig  good,  though 

there  is  no  declaration* 
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ParkEi  B.^The  objection  to  the  stamp  would  be  of  no 
avail,  as  they  could  get  it  stamped  before  cause  was 
shewn  (a).  No  notice  to  tax  was  necessary  (6);  and  though 
it  is  necessary  that  there  should  be  an  action  pending, 
there  is  no  occasion  for  a  declaration  now  (c).  You  may 
take  a  rule  for  reducing  the  costs  by  the  amount  of  the 
charge  for  the  declaration. 


(a)  See  Rose  v.  Tomblinsonf 
snte,  p.  49,  ace. 

(6)  R.  G.  H.  T.  4  W.  4,  8.  17, 
ante,  Vol.  2,  p.  308 ;  Griffiths  ▼. 
Liversedffe,  ante.  Vol.  2,  p.  143 ; 


Clothier  v.  Ess,  3  Mo.  h  Scott, 
216. 

(c)  See  MorUy  y.  HaU^  ante, 
Vol.  2,  p.  494. 


All  the  Judges 
are  now  Judges 
of  the  Court  of 
Common  Pleas 
at  Lancaster, 
under  the  4  &  5 
Will  Ay  c,  62. 
An  award  is 
not  within  sec- 
tion 26  of  that 
act. 


Terns  v,  Fitzhugh. 

KeLL  Y  applied  upon  the  4  &  5  fVill.  4,  c.  62,  s.  26  (a), 
for  a  rule  nisi  to  set  aside  a   verdict  which  had  been 


(a)  By  which  it  is  enacted  '*  that 
it  shall  be  lawful  for  any  party,  in 
any  action  now  depending  or 
hereafter  to  be  depending  in  the 
siud  Court  of  Common  Pleas  at 
Lancaster,  to  apply  by  motion 
to  any  one  of  the  superior  Courts 
at  Westminster,  sitting  in  banco, 
within  such  period  of  time  after 
the  trial,  as  motions  of  the  like 
kind  shall  from  time  to  time  be 
permitted  to  be  made  in  the  said 
superior  Court,  for  a  rule  to  shew 
cause  why  a  new  trial  should  not 
be  granted,  or  nonsuit  set  aside, 
and  a  new  trial  had,  or  a  verdict 
entered  for  the  plaintiff  or  defen- 
dant, or  a  nonsuit  entered,  as  the 
case  mliy  be,  in  such  action;  which 
Court  is  hereby  authorized  and 
empowered  to  grant  or  refuse 
such  rule,  and  afterwards  to  pro- 
ceed to  hear  and  determine  the 


merits  thereof,  and  to  make  such 
orders  thereupon  as  the  same  Court 
shall  think  proper;  and  in  case 
such  Court  shall  order  a  new  trial 
to  be  had  in  any  such  action,  the 
party  or  parties  obtaining  such 
order  shall  deliver  the  same  or  an 
officecopy  thereof  to  the  prothono- 
tary  of  the  said  Court  of  Common 
Pleas  at  Lancaster,  or  his  deputy, 
and  thereupon  all  proceedings  up- 
on the  former  verdict  or  nonsuit 
shall  cease,  and  the  action  shall 
proceed  to  trial  at  the  next  or 
some  other  subsequent  sessions 
or  assizes  holden  for  the  county 
of  Lancaster,  in  like  manner  as  if 
no  trial  had  been  had  therein ;  or 
in  ease  the  Court  before  which 
any  such  rule  shall  be  heard  shall 
order  the  same  to  be  discharged, 
the  party  or  parties  obtaining  any 
such  order  may,  upon  delivering 
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entered  pursuant  to  an  award,  and  to  enter  a  nonsuit. 
The  trial  bad  taken  place  in  the  Court  of  Common  Pleas 
at  Lancaster* 

Parke,  B. — The  clause  you  refer  to  applies  to  new 
trials  within  the  four  days ;  an  award  does  not  come  within 
the  act. 


1834. 


.1 


Alderson,  B. — All  the  Judges  are  now  Judges  of  the 
Court  of  Common  Pleas  at  Lancaster.  Under  the  S4th 
clause  (a)  a  commission  issued  for  the  purpose. 

Rule  refused  (b). 


the  same  or  an  office  copy  thereof 
to  the  said  prothonotary,  or  his 
deputy,  be  at  liberty  to  proceed  in 
any  such  action  as  if  no  such  rule 
nisi  had  been  obtained ;  or  if  a 
verdict  be  ordered  to  be  entered 
for  the  plaintiff  or  defendant,  or  a 
nonsuit  be  ordered  to  be  entered, 
as  the  case  may  be,  juds^ment 
tball  be  entered  accordingly/' 

(a)  This  section  enacts,  **  that 
it  shall  be  lawful  to  and  for  the 
King's  most  Excellent  Majesty, 
in  right  of  his  duchy  and  county 
palatine  of  Lancaster,  from  time 
to  time  to  nominate  and  appoint 
all  or  any  of  the  Judges  of  the  su- 
perior Courts  at  Westminster  to 


be  Judges  of  the  Court  of  Com* 
mon  Pleas  for  the  county  pala- 
tine of  Lancaster;  provided,  ne- 
vertheless, that  the  Judges  be- 
fore whom  the  assizes  for  the  sud 
county  palatine  of  Lancaster 
shall  from  time  to  time  be  held, 
and  their  respective  officers,  shall 
alone  be  entitled  to  the  fees  and 
emoluments  heretofore  received 
by  the  Judges  of  the  sud  county 
palatine  and  their  officers." 

(b)  The  motion  was  afterwards 
made  before  one  Judge,  and 
there  was  a  new  trial  before  two 
Judges  (at  the  assizes),  and  the 
motion  for  a  new  trial  was  after- 
wards heard  before  them. 
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Beck  v.  Young. 

An  affidavit  X  HIS  was  an  action  of  trespass  for  an  assault  and  false 
deputy  signer  of  imprisonment^  and  came  before  the  Court  on  a  demurrer 
thehWhof  Mid-  ^  the  surrejoinder.     The  declaration  stated,  that  the  de- 

dieser,  before  '' 

the  Uniformity  fendant,  to  Wit,  on  the  S7th  of  November,  A.  D.  1S33,  with 
came  into  ope-  forcc  and  arms,  &c.  assaulted  the  plaintiff,  and  seized  and 
suffidciuVo^'^**  arrested  the  plaintiff  under  colour  of  a  certain  pretended 
warrant  an  ar-  writ  of  capias  of  our  lord  the  king,  before  then  issued  out 
piM  issued  after  of  the  Court  of  our  lord  the  king,  before  the  king  himself^ 
tbat^acL  "^  °       ^"  ^"  actiou  at  the  suit  of  the  defendant  against  the  now 

plaintiff,  and  then  and  there  imprisoned  and  detained  the 
plaintiff  in  prison,  under  colour  of  the  said  writ^  for  a  long 
space  of  time,  to  wit,  for  the  space  of  two  months  then 
next  following,  contrary  to  the  laws  and  customs  of  this 
realm,  and  against  the  will  of  the  plaintifi^  whereby  the 
plaintiff  was  then  and  there  not  only  greatly  hurt^  but  was 
also  thereby  then  and  there  exposed  and  injured  in  his 
credit  and  circumstances,  and  was  forced  and  obliged  to 
and  did  pay,  lay  out,  and  expend  divers  monies,  amounting, 
to  wit,  to  20L,  in  and  about  procuring  an  order  of  the 
said  Court  for  his  discharge,  and  obtaining  such  discharge 
from  the  said  arrest,  imprisonment,  and  detention,  to  wit,  in 
the  county  aforesaid.  There  were  two  other  counts  charg- 
ing other  assaults,  &c.  The  pleas  yveTe,Jirst,  the  general  is- 
sue— Not  guilty.  Secondly,  as  to  the  assaulting,  imprison- 
ing, and  detaining  the  said  plaintiff  in  prison  as  in  the  first 
count  of  the  said  declaration  is  above  mentioned,  the  said 
defendant,  by  leave  &c.,  as  far  as  respects  the  said  first 
count,  says,  that  before  the  time  when  &c.,  to  wit,  on  &c., 
the  said  plaintiff  was  indebted  unto  the  said  defendant 
in  a  certain  sum  of  money,  to  wit,  the  sum  o(25L  13s.  8d. 
for  goods  sold  and  delivered  by  the  defendant  to  the  plain- 
tiff, and  the  plaintiff  then  and  there  undertook  and  pro- 
mised  the  defendant  to  pay  to  him  the  said  sum  of  money 
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whenever  afterwards  be  should  be  thereunto  requested ;  1834. 
but  the  said  sum  being  wholly  unpaid  to  the  said  defen- 
dant,  and  the  said  undertaking  and  promise  wholly  un- 
performed^ he  the  said  defendant,  for  the  recovery  of  his 
damages  by  him  sustained  on  occasion  of  the  not  perform- 
ing of  the  said  promise  and  undertaking  of  the  said  plain- 
tiff, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in 
the  county  aforesaid,  sued  and  prosecuted  out  of  the  Court 
of  our  lord  the  king,  before  the  king  himself,  (the  said 
Court  then  and  still  being  holden  at  Westminster,  in  the 
county  aforesaid),  against  the  said  plaintiff,  a  certain  writ 
of  our  said  lord  the  king,  by  which  said  writ  our  said  lord 
the  king  commanded  the  sheriff  of  Middlesex  that  he 
should  not  omit  by  reason  &c.,  which  said  writ  after- 
wards, and  before  the  delivery  thereof  to  the  said  sheriff 
o(  Middlesex,  to  be  executed  as  hereinafter  mentioned, 
was  duly 'marked  and  indorsed  for  bail  for  25L  ISs.  8d.,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  afterwards,  at  the  said  time  when  &c.,  and 
whilst  the  said  writ  was  in  full  force,  to  wit,  on  &c.,  in  the 
county  aforesaid,  the  said  plaintiff  being  then  in  the  custo- 
dy of  the  said  sheriS  oi  Middlesex,  at  the  suit  of  some  other 
person  or  persons,  the  said  writ  so  indorsed  was  delivered 
to  the  said  sheriff  of  Middlesex  by  way  of  detainer  against 
the  said  plaintiff,  and  in  due  form  of  law  to  be  executed, 
and  the  said  sheriff  thereupon  detained  the  said  plaintiff 
for  the  cause  aforesaid  as  he  lawftiUy  might,  which  is  the 
supposed  trespass  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  pTaintiff  hath  in  his  said 
first  count  above  complained  against  him  the  said  defen- 
dant ;  and  this  he  the  said  defendant  is  ready  to  verify, 
wherefore  &c  • 

The  replication  alleged,  that,  at  the  time  the  said  sher- 
iff detained  the  plaintiff  for  the  cause  aforesaid,  as  in  the 
said  plea  alleged,  there  was  no  affidavit  of  the  defendant's 
cause  of  the  said  action  in  that  plea  alleged  made  before 
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1834.  alleges  that  no  affidavit  was  madei  whilst  the  surrejoinder 
admits  that  there  was  an  affidavit,  but  that  it  was  made  in 
1832.  The  rule  laid  down  in  Comyns  Digest  (a)  is,  that 
if  the  replication,  &c«  does  not  maintain  the  declaration, 
&c.,  it  is  a  departure ;  as,  in  the  common  case  of  an 
action  on  a  bond  to  perform  an  award,  to  which  the  defen- 
dant pleads  that  no  award  was  made,  and  the  plaintiff  re- 
plies by  setting  out  an  award,  and  shewing  a  breach,  if 
the  defendant  rejoins  that  the  award  is  bad,  it  is  a  depar* 
ture  (6).     Tho  cases  there  cited  are  precisely  analogous. 

Parkb,  B.,  referred  to  Fisher  v.  Pimbley  (c),  and  Dud- 
law  V.  Waichom  (d). 

Archbold. — Those  cases  are  perfectly  distinguishable. 
In  Praed  ▼•  Duchess  of  Cumberland  (^),  where,  to  debt  on 
an  annuity  bond,  the  defendant  pleaded  that  there  was  no 
such  memorial  as  the  statute  required;  to  which  the  plaintiff 
replied  that  there  was  a  memorial  which  contained  the 
names  of  the  parties,  &c.,  and  the  consideration  for  which 
the  annuity  was  granted ;  and  the  defendant  rejoined  that 
the  consideration  was  untruly  alleged  in  the  memorial  to 
have  been  paid  to  both  obligors,  for  that  one  of  them  did 
not  receive  any  part  of  it,  the  rejoinder  was  held  bad,  and 
one  of  the  grounds  was,  that  it  was  a  departure  from  the 
plea.  Here  the  plaintiff,  in  his  replication,  says,  that 
there  was  no  affidavit  made  before  the  officer  who  issued 
the  writ,  or  his  deputy;  in  the  surrejoinder,  he  admits  that 
there  was  an  affidavit  made  before  the  officer  who  issued 
the  writ,  but  denies  that  that  officer  had  any  power  or  au- 
thority to  issue  the  writ ;  there  is  therefore  clearly  a  de- 
parture within  the  principle  of  the  case  of  Praed  v.  Du^ 

(fl)  Tit.  Pleader,  (F.  7),  citing         (c)  11  East,  188. 
T.  Raym.  94;  2  Ro.  Abr.  692,  (rf)  16  East,  39. 

L40;  1  Lev.  300;  1  Wils.  122;         (e)  4  T.  R.  585 1   2  H.  Bla. 

1  Sid  180.  280,  S.  C.  in  error. 

(6)  Id.  ibid. 
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chess  of  Cumberland^  which  was  confirmed  in  error,  and         18d4. 
18  a  case  of  great  authority.    The  ptea  should  have  been 
that  there  was  no  affidavit  except  &c.,  shewing  how  the 
affidavit  was  void. 

Chandless  was  called  upon  by  the  Court  to  answer  this 
objection.  The  question  is,  whether  the  surrejoinder 
shews  that  there  was  no  legal  af&dAyit  made;  and  that 
depends  upon  the  question,  which  is  the  principal  one  in 
the  case,  whether  an  affidavit  of  debt,  sworn  before  the 
deputy  signer  of  the  bills  of  Middlesex,  before  the  act  of 
2  WilL  4,  c.  89,  was  in  force,  warranted  the  issuing  of  a 
writ  of  capias  after  that  act  came  into  operation.  It  was 
expressly  decided  in  Beck  v.  Young  (a)  that  it  did  not. 
The  rule  is,  that  every  thing  in  a  surrejoinder  that  main- 
tains and  fortifies  the  replication  is  not  a  departure  from 
it.  The  replication  states,  in  effi^ct,  that  there  was  no 
affidavit  which  legally  warranted  the  issuing  of  the  writ. 
The  surrejoinder  shews  the  circumstances  under  which 
the  affidavit  set  out  in  the  rejoinder  was  made;  and 
which,  according  to  Beck  v.  Young,  support  the  replica- 
tion, by  shewing  that  the  affidavit  upon  which  the  defen- 
dant relies  is  not  in  point  of  law  an  affidavit  .which  would 
support  the  writ;  and  it  is  the  same  in  point  of  law  as  if 
there  had  been  no  affidavit  at  all.  The  case  of  Praed  v. 
The  Duchess  of  Cumberland  very  much  proceeded  upon 
the  ground  of  the  old  cases  respecting  awards,  which  are 
found  in  Comyn's  Digest,  and  many  of  which  maybe  con- 
sidered as  overruled  by  Dudlow  y.  fVaichom. 

Parke,  B. — The  marginal  note  to  Praed  v.  Duchess  of 
Cumberland,  in  2  Henry  Blackstone,  is  clearly  incorrect, 
and  has  no  application  to  the  case ;  the  ground  on  which 
the  judgment  proceeded   there  was,  that  the  rejoinder 

(a)  Ante,  Vol.  2,  p.  462. 
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1834.         introduced  a  fact  which  merely  affected  the  deed  granting 
the  annuity,  and  did  not  touch  the  memorial  of  the  deed. 

Chandless. — Dudlow  v.  Watchom  is  very  similar  to  the 
present  case;  there  the  bail,  who  were  sued  in  scire  fa- 
cias upon  their  recognizance,  pleaded  that  no  ca.  sa.  was 
duly  sued  out  returned  and  filed  against  the  principal  ac- 
cording tq  the  custom  and  practice  of  the  Court;  to  which 
the  plaintiff  in  reply  shewed  a  writ  of  ca.  sa»  issued  into 
Middlesex;  and  it  was  held  to  be  no  departure  for  the  de- 
fendants to  rejoin  that  the  venue  in  the  action  against  the 
principal  was  in  London,  for  that  sustained  the  plea.  So, 
in  Fisher  v.  Pimbleyt  to  debt  on  bond,  which  was  condi<- 
tioned  to  perform  an  award,  and  a  plea  of  no  award,  the 
replication  stated  an  award;  then  the  rejoinder  set  out  the 
whole  awArd,  (in  which  were  recited  the  bonds  of  submis- 
sion, whereby  it  appeared  that  the  award  was  not  war- 
ranted, by  the  submission),  and  concluded  by  demurring; 
it  was  held,  that  the  rejoinder  was  not  inconsistent  with 
nor  a  departure  from  the  plea.  Here  the  replication  and 
surrejoinder  both  shew  that  there  was  no  legal  afiidavit. 
A  thing  not  done  according  to  law  is  a  nullity.  The 
surrejoinder,  therefore,  supports  and  explains  the  repli- 
cation, and  is  therefore  no  departure. 

Parke,  B. — ^The  question  is,  whether  you  ought  not 
in  your  replication  to  have  shewn  the  facts  on  which  you 
rely.  You  say  in  your  replication  that  there  was  no  aflB- 
davit  before  the  officer  who  actually  issued  the  writ ;  the 
surrejoinder  admits  that  it  was  made  before  the  officer 
who  issued  the  writ,  but  your  point  is,  that  the  officer  had 
no  power  then.  You  say  that  "  lawfully  "  is  imported  into 
the  replication. 

Archbold. — As  to  the  principal  point,  whether  the  affi- 
davit is  sufficient  to  support  the  writ,  it  is  necessary  for 
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the  plaintiff  to  shew,  not  only  that  the  writ  was  irregulari  1834. 
but  that  it  was  actually  yoid.  The  decision  in  the  JBail 
Court  may  be  supported  on  the  former  ground ;  but  whe-^ 
tiier  that  decision  is  correct  or  not,  it  cannot  be  cocitended 
that  the  writ  is  void.  The  question  depends  on  the  12 
Geo.  I,  c.^9  the  first  section  of  which  prohibits  an  arrest 
for  a  sum  less  than  1 0/.  /  the  second  section  allows  an  arrest 
for  10/.  upon  an  affidavit  being  made;  but  as  to  the  mode  in 
which  the  affidavit  is  to  be  made,  that  section  is  merely 
directory.  If  that  section  is  peremptory,  and  not  direc- 
tory merely,  a  party  could  not  be  held  to  bail  on  a  foreign 
affidavit,  neither  would  an  arrest  under  a  Judge's  order 
be  within  the  act* 

Parke,  B. — ^The  statute  was  not  intended  to  interfere 
with  the  act  of  the  Court,  but  only  with  the  plaintiff's  own 
act.  . 

Alderson,  B. — Do  not  the  cases  go  on  the  ground,  that, 
if  the  affidavit  is  such  that  you  can  assign  perjury  upon  it, 
it  is  sufficient?  How  does  it  appear  that  perjury  could  be 
assigned  upon  this  affidavit  ? 

Archbold. — The  affidavit  was  made  before  the  officer 
who  issued  the  first  writ,  and  that  is  sufficient;  for,  in  Ri- 
chards V.  Stewart  (a),  it  was  held  to  be  sufficient  to  war- 
rant  a  new  writ  in  a  new  action. 

Alderson,  B. — Tindal^  C.  J.,  in  giving  judgment  in  that 
case,  says  (£),  **  If  the  plaintiff  has  availed  himself  of  that 
affidavit  to.  found  upon  it  his  right  to  bol4  to  bail  in  the 
second  action,  he  would  be  estopped  from  denying  that  it 
was  an  affidavit  made  in  that  cause;  and  although  it  may 
be  said  that  the  affidavit  might  have  been  true  at  the  time 

(a)  3  M.  &  Scott,  774.  (6)  Id.  p.  786. 


S88  CASES  ON  POINTS  OF  PRACTICE,  EXCH. 

1834.  it  was  madej  but  not  so  at  the  time  of  issuing  the  second 
writ,  the  same  objection  might  arise  in  every  case  where 
there  is  an  interval  of  time  between  the  making  of  the 
affidavit  and  the  issuing  of  the  writ.  In  Boyd  v.  Durand, 
it  was  held  that  if  a  plaintiff  proceed  by  a  second  original 
capitis,  instead  of  a  testatum  capitis,  a  second  affidavit  to 
hold  to  bail  is  not  requisite.*' 

Archbold, — It  is  precisely  so  here.  But  the  new  writ 
is  a  good  continuance  of  an  old  writ ;  it  is  the  same  in  sub- 
stance, and  it  differs  in  form  only. 

Parke,  B. — It  has  been  held  over  and  over  again  that 
the  new  act  applies  only  to  actions  commenced  upon  it. 
The  act  does  not  prevent  the  officer  from  issuing  the  same 
process  as  before  the  act  was  necessary  to  continue  an 
action.  The  question  here  is,  whether  the  affidavit  should 
not  have  been  sworn  before  an  officer  who  had  the  same 
power  after  the  act.  A  commissioner  for  taking  affidavits 
would  have  had  that  power. 

Archbold, — ^No  precise  form  of  writ  was  given  by  law 
previously  to  the  act,  and  therefore  if  a  writ  had  issued  in 
the  form  of  that  given  by  the  new  act,  it  would  not  have 
been  a  nullity,  even  if  it  had  been  irregular;  and  it  does 
not  precisely  appear  when  the  writ  issued,  for  the  day  in 
the  surrejoinder  is  laid  under  a  scilicet 

Chandless,  contrh. — It  appears  by  the  record  that  it  is  a 
capias  under  the  new  act,  for  it  follows  the  form  given  by 
the  act;  and  it  must  be  taken  to  have  issued  at  the  time 
alleged,  though  under  a  scilicet.  The  Court  is  bound  to 
take  notice  of  the  forms  of  writs.  The  affidavit  did  not 
warrant  the  writ.  In  the  second  section  of  the  12  Geo. 
1,  c.  29,  there  are  prohibitory  words;  and  they  have  been 
construed  in  a  variety  of  cases  to  mean  that  the  affidavit 
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must  be  sworn  before  the  officer  who  issued  the  writ.  1^^- 
Habon  T.  Barnes  (a)»  Dorville  t.  W0mhweU  (b\  And^r-* 
son  y.  Hayman  (c),  Martin  ▼.  Bidgood  (c/),  Boyd  v. 
Durand  {e).  Baker  v.  Allen  (/)•  Can  it  be  said  that  the 
officer  who  issued  the  process  was  the  same  officer  before 
whom  the  affidavit  was  sworn  ?  The  decision  in  Beek  ▼• 
Young  proceeded  on  the  ground  that  he  was  not  It  is 
not  because  the  same  individual  filk  the  situation  that  he 
can  be  said  to  be  the  same  officer.  The  duties  of  the 
office  constitute  the  officer.  In  Rodwell  v.  Chapman  (g), 
where  a  second  original  writ  of  capias  was  issued  on  the 
•ame  affidavit,  and  the  Court  held  it  good,  the  same  offi^ 
cer  still  continued  in  full  exercise  of  bis  power  at  the  time 
tlie  second  writ  issued ;  here  the  officer,  who  took  the  affl^ 
davit>  had  ceased  to  exist  at  the  time  of  the  issuing  of  the 
second  writ. 

Cur,  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by  Parke, 
B.,  who^after  stating  the  pleadings,  proceeded  thus:-«^eve- 
ral  questions  were  raised  in  this  ease ;  but,  as  we  are  in  fer- 
vour of  the  defendant  on  the  principal  point,  it  has  become 
unnecessary  to  advert  to  the  others.  The  plaintiff  objected, 
that  the  affidavit  of  debt,  being  sworn  before  the  deputy 
signer  of  the  bills  of  Middlesex  before  the  Uniformity  of  Pro- 
cess Act  came  into  operation,  did  not  support  a  capias  sued 
out  after  the  passing  of  that  act,  on  the  ground  that  the 
officer,  before  whom  the  affidavit  was  sworn,  had  not  at  that 
time  power  to  issue  such  a  writ  as  afterwards  did  issue ; 
and,  hi  support  of  this  position,  the  case  of  Beck  v.  Young, 
in  the  second  volume  of  Dowling^s  Practical  Cases,  which 

(a)  1  M.  &  Selw.  230.  60,  S.  C. 

{b)  10  B.  Moore,  318;  3  Bing.  (e)  2  Taunt.  161. 

39,  S.  C.  (/)  1  M.  &  R.  232;  7  B.  &  C. 

(c)  2  B.  Moore,  192.  526,  S.  C. 

{d)  12  B.  Aloore,  236;  4  Bing.  (g)  1  Cr.  &  M.  70. 

VOL.  III.  U  D.  p.  C. 
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1834.  was  beard  before  me  in  tbe  King^s  Bench  Bail  Courts  was 
relied  on.  I  certainly  did  so  decide  in  tbat  case,  and  ordered 
a  discharge,  under  the  idea  tbat  it  was  a  new  process,  and 
that  tbe  deputy  signer  of  the  bills  o{ Middlesex  had  no  pow- 
er to  issue  such  a  process.  I  am  now  of  opinion  that  my  judg- 
ment in  that  case  was  wrong,  and  the  rest  of  the  Court  are 
also  of  that  opinion.  It  does  not  appear  that  the  capias 
directed  by  the  act  to  be  now  used  is  a  new  process.  It  is  a 
writ  directed  to  tbe  sheriff  as  before,  commanding  him  to 
take  the  defendant,  and  safely  keep  him  until  he  gives  bail 
or  makes  a  deposit ;  and  though  returnable  differently,  yet 
in  substance  it  is  the  same  as  the  writs  previously  in  use* 
Suppose,  before  the  act,  a  rule  of  Court  had  ordered  that 
the  name  of  the  nominal  defendant  should  not  be  inserted, 
that  would  not  have  altered  the  nature  of  the  writ,  and 
the  same  officer  might  have  issued  it;  it  makes  no  differ- 
ence that  a  statute  has  ordered  the  alteration.  The  same 
officer  would  continue  to  act  as  a  matter  of  course;  and 
therefore  we  are  of  opinion,  that  the  affidavit  sworn  before 
the  deputy  signer  of  the  bills  of  Middlesex  was  sufficient, 
and  that  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 
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I^ilars  'STmn, 


IV  THE  FIFTH  YEAR  OF  THE  REIGN  OF  WILL.  IV. 


Peacock  v.  Day.  ^        '^ 

JMi ANSEL  moved  for  a  rule  to  shew  cause  why  the  writ  since  the  Uni- 

o£  sci*fa.  against  bail  in  this  case  should  not  be  set  aside,  ^^AtA^ituT 

on  three  different  grounds.    The  first  ground  was,  that,  *^T)Yo  Ij'j^ite 

although  the  original  action  had  been  commenced  by  a  the  action  as 

n  1  •/••/.  •      1    •  commenced 

wnt  of  summons,  the  writ  of  act.  fa*  recited  it  as  com-  «bybiii,  without 

menced  "  by  bill,  without  our  writ."  This,  it  was  contended,  °^  bJen  com- 

was  irregular,  since  proceedings  by  bill  had  been  abolished  menced  by 

*  summons. 

by  the  Uniformity  of  Process  Act  (2  Will.  4,  c.  39).    The      it  is  irregular 

allegation  should  have  been  **  by  our  writ."    He  cited  l?a*e 'the  bail  to 

Darling  v.  Gumeyand  Another  (a),  where  the  Court  held,  f„'';^//d"/p,e. 

in  a  similar  case  to  the  present,  that,  as  the  process  by  bill  vioustotheissu- 
was  abolished  by  the  Uniformity  of  Process  Act,  it  is  de-      it  is  an  im- 

murrable  to  allege  that  the  plaintiff  commenced  his  suit  ™oVto awiVa. 

by  bill.     The  second  objection  was,  that  it  was  alleged  ti>at  it  is  tested 

^  •'  '  ,        °  on  the  3rd  No- 

that  bail  had  been  put  in  of  a  term  before  the  action  had  vember,  and  re- 
been  commenced.  This  it  was  submitted  amounted  to  an  X5t]j  November 
irregularity;  for  it  thus  appeared  on  the  face  of  the  pro-  """ca^™*if" 
ceedincr  that  bail  had  been  put  in  to  an  action  which  had  irregular,  if  it  is 

^  tested  before 

not  been  commenced.    The  third  objection  was,  that  the  the  time  of 

writ  was  tested  on  the  3rd  November,  and  made  return-  "fn*"*  ^ 


(a)  Ante,  Vol.  2,  p.  101 
V  2 
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1835.  able  on  the  15th  November  "  next  coming.'*  The  clear 
meaning  of  those  words  was,  that  the  writ  was  not  return- 
able in  November,  18349  but  in  November,  18S5.  This 
was  an  irregularity ;  for»  in  mesne  process*  a  term  ought 
not  to  be  allowed  to  intervene  between  the  teste  and 
return.  These  objections,  though  strict,  being  for  the 
relief  of  bail,  the  Court  would  be  disposed  to  give  greater 
indulgence  to  them  in  this  than  in  ordinary  cases. 
A  rule  nisi  haying  been  obtained  on  these  grounds — 

Wilson  shewed  cause,  and  contended  that  these  objec- 
tions could  only  be  available  as  matter  of  plea. 

LiTTLEDALE,  J.,  was  of  opiuiou,  that  the  writ  was  m^ 
gular  on  the  two  first  grounds,  but  thought  that  the  third 
objection  could  not  be  sustained.  His  Lordshipf  how- 
ever, suggested  that  some  arrangement  should  be  made 
between  the  parties,  and  for  that  purpose  the  case  was 
directed  to  stand  over. 

A  rule  nisi  was  then  obtained  to  set  aside  the  ca.  so. 
against  the  principal,  or  the  ground  of  its  having  been 
tested  before  the  time  when  the  judgment  was  signed. 
The  judgment  had  been  signed  on  the  1 8th  of  June,  but 
the  ca.  sa.  was  tested  on  the  ISth  of  June,  the  last  day  of 
Trinity  Term.  From  this  it  would  appear  that  a  writ  of 
execution  had  been  issued  before  judgment  was  signed. 
He  cited  Gawler  v.  JoUy  (a),  where  the  Court  held  that 
it  would  set  aside  proceedings  against  bail  if  the  ca.  su. 
be  tested  of  a  term  prior  to  that  in  which  judgment  is 
signed  against  the  principal  This  decision,  it  was  true, 
had  been  pronounced  before  the  S  &  4  fFilL  4,  c.  67,  s.  2 ; 
but  that  statute  would  not  cure  the  defect. 

By  3  Reg.  Gen.  H.  T.  4  W.  4(6),  it  was  ordered,  that 

aH  judgments,  whether  interlocutory  or  final,  shall  be 

(«)  1  H.  Black.  74.  (6)  Ante,  VoL  2,  p.  313. 
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entered  of  record  of  the  day  of  the  month  and  year,  wbe-  1835. 
ther  in  tern  or  Tacatioh,  when  signed,  and  shall  not  have 
idation  to  any  other  day.**  The  judgmeUti  therefore, 
could  only  have  relation  to  the  18th  of  Jwne*  On  the 
face  then  of  the  proceedings  it  would  appear  that  execu- 
tion had  been  issued  before  judgment  was  signed.  Now 
the  words  of  the  3  &  4  Will  4,  c.  67,  s.  fi^  were  these :  **  All 
writs  of  execution  may  be  tested  on  the  day  on  which  the 
same  are  issued,  and  be  made  returnable  immediately  after 
the  execution  thereof."  According  to  that  act,  writs  of 
execution  might  be  tested  in  vacation,  and  that  was  the 
sole  effect  which  was  produced  by  it  as  to  the  teste  of 
writs  of  execution;  but  that  act  did  not  authorise  a  plain- 
tiff so  to  teste  his  writ  of  execution  as  to  omke  it  appear 
to  have  been  issued  on  a  day  previous  to  judgment  being 
signed.  It  had  been  decided,  it  was  true,  in  Brocher  v. 
Pond  (a),  that  ^Ji*fa*t  or  a  judgment  signed  after  a  defen- 
dant's death  in  vacation,  may  be  tested  on  the  last  day  of 
the  preceding  term,  notwithstanding  the  3  &  4  WUL  4, 
c.  67,  s.  2.  This  case,  however,  only  shewed  that  the 
plaintiff  had  still  a  right  to  avail  himself  of  the  doctrine 
of  reiatiofi,  instead  of  issuing  his  execution  on  a  writ  tested 
in  vacation.  But  that  case  did  not  decide  that  a  plaintiff 
would  be  at  liberty  to  avail  himself  of  that  doctrine  in 
such  a  way  as  to  make  it  appear  that  the  Court  had  issued 
a  writ  of  execution  when  there  was  no  judgment  to  autho- 
rize such  a  proceeding.  A  rule  nisi  having  been  obtained 
on  this  ground — 

Wilson  shewed  cause,  and  contended  that,  according  to 
the  act  of  the  3  &  4  Witt.  4,  c.  67,  s.  S,  and  the  construction 
put  on  it  by  the  Court  in  the  case  of  Brocker  v.  Pandf  it 
was  optioniJ  with  the  plaintiff  whether  he  would  teste  his 
writ  of  execution  according  to  the  old  form,  or  of  the  day 
on  which  it  issued  according  to  the  statute. 

(a)  Ante,  Vol.  2,  p.  472. 
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1836. 


L1TTLEDALE9  J. — The  writ  is  clearly  irregular.  It 
ought  not  to  have  been  tested  before  the  time  to  which 
the  judgment  had  relation.  The  present  rule,  therefore, 
must  be  made  absolute  (a). 

It  was  then  agreed  between  the  parties  that  both  rules 
should  be  made  absolute,  without  costs. 


Rules  accordingly. 


(a)  See  Bex  y.  The  Sheriff  of 
Surrey^  ante,  p.  82.  It  is  to  be 
observed,  that,  in  3  Beg,  Gen, 
H.  T.  4  Will  4,  (ante,  Vol.  2,  p. 
313),  there  is  a  proviso  "  that  it 
shall  be  competent  for  the  Court 
or  a  Jud^e  to  order  a  judgment  to 
be  entered  nunc  pro  tunc,**  But 
no  authority  is  given  to  teste  a 
writ  of  execution  nunc  pro  tune. 
According  to  the  provisions  of  the 
3  &  4  WiU.  4,  c.  67,  8.  2,  the  writs 
may  be  testedeither  on  the  day  on 
which  they  are  issued,  or  of  the 
term  previous  to  the  vacation  in 
which  judgment  is  signed,  but  at 
no  intermediate  time.  A  diffi- 
culty therefore  may  occasionally 
arise  in  cases  where  a  party  has 


died  after  judgment  and  before 
execution.  If  the  writ  of  execu- 
tion bears  teste  on  a  day  after  the 
defendant's  death,  it  would  be  ir- 
regular ;  and  if  it  bears  teste  of  the 
term  previous  to  signing  judg- 
ment, it  would  be  irregular,  be- 
cause it  will  then  appear  to  have 
been  issued  before  judgment  was 
signed.  The  course  wUch  ought 
to  be  pursued,  it  is  conceived,  will 
be  in  such  a  case  to  apply  to  enter 
a  judgment  nunc  pro  tunc  of  a  day 
in  the  term  preceding  the  defen- 
dant's death,  and  then  to  teste  the 
writ  of  execution  on  the  last  day 
of  that  term,  according  to  the  old 
principle  of  relation. 


Sandall  r.  Bennett. 
(Before  the  four  Judges.) 

The  fact  of  the    A  HIS  was  an  action  for  work  and  labour  done  as  an  un- 
of  action'n^""*  dertaker.  The  defendant  pleaded,  that  the  plaintiff's  cause 

exceeding  40«. 
and  the  defen- 
dant being  resident  within  the  county  of  AftcUfeM«,  and  liable  to  be  summoned  to  the  County 
Court,  cannot  be  pleaded  in  answer  to  the  plaintiiTs  declaration. 
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of  actioiii  if  any,  amounted  to  a  less  sum  than  40^. ,  and         1835. 
that  the  defendant,  at  the  time  of  the  action  being  brought,       sakdall 
lived  and  resided  in  the  county  of  Middlesex^  and  was  »• 

Bennstt 

liable  to  be  summoned  to  the  County  Court  of  the  said 
county,  according  to  the  form  of  the  statutes  in  such  case 
made  and  provided.    To  this  plea  the  plaintiff  demurred. 

Manselg  in  support  of  the  plea. — ^The  6  EcL  1,  c.  8, 
(the  statute  of  Gloucester),  provided,  '^  that  sheriffs  shall 
plead  pleas  of  trespass  in  their  counties  as  they  have  been 
accustomed  to  be  pleaded;  and  that  none  from  henceforth 
shall  have  writs  of  trespass  before  justices,  unless  he  swear 
by  his  faith  that  the  goods  taken  away  were  worth  40^.  at 
the  least.*'  That  provision  shewed,  that,  where  the  cause  of 
action  amounted  to  a  less  sum  than  40^.,  the  action  could  not 
be  brought  in  the  superior  Courts.  Lord  Kenyan,  C.  J., 
so  held  in  Hammond  v.  Jones  (a) ;  for  he  says,  "  This  is  a 
very  general  question,  which  concerns  the  practice  of  the 
Court,  whether  it  shall  be  permitted  by  parties  to  sue  in 
the  superior  Courts  for  such  small  sums  as  those  under 
40^.,  now  that  is  expressly  prohibited  by  act  of  Parlia- 
ment.'* On  this  statute  it  was  remarked  by  Sir  Edward 
Coke:  "  Note — Brief es  de  trespass  devant  justices: 
writs  of  trespass  are  here  put  but  for  an  example,  for  debt, 
detinue,  covenant,  and  the  like.  VaiUerU  40f .  al  meyns: 
for,  as  the  inferior  Courts,  which  are  not  of  record,  regu-  * 

larly  cannot  hold  pleas  of  debt,  or  damages,  but  under 
40«.;  so  the  superior  Courts  that  are  of  record  cannot 
hold  plea  of  debt  or  damages  regularly,  unless  the  sum 
amount  to  40«.  or  above  (6).*'  **  The  maxim  of  the  com- 
mon law  is.  Quod  placita  de  catallis,  debitis,  %c.,  quis  sum- 
mam  40s.  attingunt,  vel  eam  excedunt,  secundum  legem  et 
consuetudinem  AngUce  sine  brevi  Regis  placitari  non  de" 
bent.    The  said  words,  Vaillent  40«.  al  meins,  have  re- 

(a)  4  T.  R.  496.  (*)  2In8t.  311. 
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1836.        ceived  this  constnictiotiy  that  the  same  most  so  appear  to 
SANDiLLi       ^®  of  value  in  the  plaintiff's  count;  for  it  is  not  sufficient 
*•  that  it  appears  by  verdict  that  the  sum  is  under  40c.   For 

example,  if  the  plaintiff's  count  is  in  trespass,  debt,  deti- 
nue, covenant,  &c.,  to  the  damage  of  409.,  and  the  jury  find 
the  damages  under  40^.,  yet  the  plaintiff  shall  have  no  jodg^ 
ment,  albeit,  in  truth,  the  cause  dejure  belonged  to  the  in- 
ferior Courts  {ay  The  Middlesex  County  Court  Act,  the  23 
Geo.  a,  c.  33  (6),  which  gave  double  costs  to  the  defendant 
in  any  case  of  an  action  of  debt  or  assumpsit ,  where  the  de- 
fendant resided  at  the  time  of  bringing  the  action  in  the 
county,  and  was  liable  to  be  summoned  to  the  County 
Court,  and  the  jury  assessed  the  damages  under  40c.,  must 
be  cumulative  on  the  statute  of  Gkmcesier.  It  could  not  be 
considered  as  repealing  it,  or  as  in  any  way  a  substitution 
for  the  previous  acts.  The  cause  of  action  here  amount- 
ing only  to  40c.,  and  the  defendant  being  liable  to  be 
summoned  to  the  County  Court  of  Middlesex,  the  plaintiff 
had  no  right  to  bring  his  action  in  the  superior  Court. 
The  plea  stating  those  facts  must  therefore  be  considered 
good  in  point  of  law. 

Steer,  in  support  of  the  demurrer,  contended,  that*  al- 
though the  statute  of  Gloucester  required  that  parties 
should  not  bring  their  action  in  the  superior  Courts,  where 
the  plaintiff's  claim  amounted  to  no  more  than  40c.,  it  did 
not  also  entitle  a  defendant  to  plead  that  fact  in  answer  to 
an  action  for  a  sum,  which,  as  he  alleged,  did  not  exceed 
40c«  But,  at  any  rate,  the  Middlesex  County  Court  Act 
must  be  considered  as  repealing  the  statute  of  Gloucester, 
and  giving  a  new  remedy  to  the  defendant  in  case  of  the 
action  being  brought  for  a  less  sum  than  40c.  That  re- 
medy the  defendant  was  bound  to  pursue,  and  not  adopt 
the  present,  of  pleading  the  fact. 

Lord  Denman,  C.  J. — It  would  have  been  unnecessary 
(a)  2  Inst.  312.  (6)  S.  4—19. 
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to  haT€  iMised  the  AtkUie^ex  County  Court  Act  if  the        1835. 
statute  of  Gloucester  had  still  been  in  force.    But  if  it 
were,  it  must  be  considered  as  repealed  by  the  later  act. 

Sietr. — ^Tfae  provision  in  sect  1 9,  that, "  unless  the  Judge 
shall  io  open  Court  certify  on  the  back  of  the  record,  that 
the  freehold  or  title  to  the  plaintiiF's  land  principally  came 
in  question,  or  that  an  act  of  bankruptcy  principally 
came  in  question  at  such  trial,  then  and  in  such  case  no 
costs  shall  be  awarded,  ftc.,**  shewed  that  the  legislature 
had  in  view  the  statute  of  Gloucester  when  the  two  ex- 
ceptions wereintroduoed.  It  was  true»  that,  in  Kennmrd  v. 
Jcnes  (a),  the  Court  stayed  proceedings  before  trial,  on  the 
ground  that  the  cause  of  action  was  under  40s. 

Taunton,  J. — But  that  was  a  very  different  thing  from 
pleading  in  bar. 

Steer  was  then  stopped  by  the  Court. 

Lord  Denman,  C.  J. — In  the  case  of  Low  v.  Low  (6), 
the  Court  of  Common  Pleas  refused,  in  an  action  of  trover, 
to  stay  proceedings  on  an  affidavit  by  the  defendant  that 
the  cause  of  action  did  not  amount  to  4/Os.  It  appears  to 
me  to  follow  as  a  consequence  of  the  provisions  contained 
in  sect.  19,  with  respect  to  the  penalty  of  costs  where  the 
cause  of  action  does  not  amount  to  40«.,  that  an  action 
may  be  brought  for  such  a  sum  in  the  superior  Courts. 
The  plaintiff  could  not  be  liable  to  costs  under  this  section 
unless  he  had  brought  his  action  in  the  superior  Court. 
The  action  being  so  brought,  the  penalty  is  provided  by 
this  section,  and  the  defendant  should  avail  himself  of  the 
remedy  thus  given  to  him.  No  authority,  and  no  prece- 
dent has  been  cited  or  produced,  in  order  to  shew  that 

(a)  See  GUI  v.  Lougher,  I  €.  &  [b)  8  B.  Moore,  220;  1  Bi%g. 
J.  170,  Bopra.  270. 
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1836.         the  fact  of  the  amount  of  the  cause  of  action  can  be  made 
the  subject  of  a  plea. 


Sanpall 

V, 
BfiMHBTT. 


Taunton,  J. — This  plea  is  defective  in  point  of  law, 
if  even  the  fact  of  the  cause  of  action  being  under  40s* 
could  be  pleaded.  By  the  section  in  question,  it  is  proyided, 
that,  in  certain  excepted  cases,  the  action  may  be  brought 
in  the  superior  Courts,  even  though  the  sum  recovered  is 
under  40«.  The  plea,  therefore,  should  have  gone  on  to  al- 
lege that  the  cause  of  action  in  the  presegt  case  was  not  one 
of  the  excepted  instances.  But  it  appears  to  me  that  the 
proper  course  for  the  defendant  to  adopt  is,  to  make  an 
application  to  enter  a  suggestion  to  deprive  the  plaintiff 
of  his  costs,  and  obtain  double  costs  for  himself.  I  know 
of  no  precedent  for  such  a  plea  as  the  present,  and  I  am 
not  disposed  to  encourage  any  such  experiment. 

Patteson,  J.,  and  Williams,  J.,  concurred. 

Judgment  for  the  plaintiff. 


Rex  v.  The  Justices  of  Gloucestershire. 

If  a  ng[uiar  no-  tMUSTICE  shewed  cause  against  a  rule  nisi  obtained  by 
httbcen'given  Greaves  for  a  mandamus^  to  be  directed  to  the  Justices 
^'dX^^**  ^^  Gloucestershire,  commanding  them  to  enter  continu- 
be  adjourned  at  anccs,  and  hear  an  appeal  against  an  order  for  the  removal 

the  instance  of        ^  /^^  *• 

the  appellants,  01  a  pauper.  1  he  facts  disclosed  in  the  affidavits  on  both 
wu^uTSith  "^®8  ^«^® »°  substance  as  follows:— The  order  of  removal 
sides,  it  is         ^as  made  in  March,  1834,  and  regular  notice  of  appeal 

notneces-  ,  '  '  o  rr 

sary  to  give  a  was  given  for  the  Easter  Sessions.  At  those  Sessions, 
notice  of  trial  upoi>  ^^^  application  of  the  appellants,  the  appeal  was  ad- 
ing  a^"^""    Jo"">fd  upon  an  affidavit  of  the  illness  of  a  material  wit- 


tUKB. 


HILARY  TERM,  5  WILL.  IV.  299 

ness  for  the  appellants,  after  the  Court  had  heard  counsel         1835. 
on  both  sides,  the  appellants  paying  the  costs  of  the  day*  ^^^ 

A  second  notice  of  appeal  was  given  for  the  July  Sessions,  t^ 

which  was  too  late  by  two  days,  if  the  rules  of  the  Ses-  gloucbstir- 
sions  applied  to  this  case*  Those  rules  required  notice 
on  all  trials  of  appeal  to  be  given  on  or  before  the  Thurs- 
day in  the  week  next  before  the  Sessions,  and  the  Uke  no* 
tice  in  the  case  of  respited  appeals.  Another  rule  requir- 
ed the  appellants  to  produce  the  pauper  on  the  trial  of 
the  appeal,  or  the  order  would  be  confirmed.  Within  a 
few  days  of  the  July  Sessions  the  pauper  was  confined, 
and  thereby  rendered  incapable  of  being  produced  at 
those  Sessions;  in  consequence  of  which  the  appellants,  6n 
an  affidavit  of  these  facts,  moved  to  adjourn  the  appeal 
again ;  when  it  was  objected  that  the  appellants  could  not  be 
heard — first,  on  the  ground  that  the  notice  was  too  short; 
and,  secondly,  on  the  ground  that  the  pauper  was  not  pro- 
duced. The  Sessions  refused  to  adjourn  the  appeal,  and 
confirmed  the  order.  The  rule,  he  contended,  ought  to  be 
discharged.  The  Justices  at  Sessions  were  entitled  to 
make  rules  for  the  regulation  of  their  practice,  if  they  were 
not  unreasonable ;  and  the  Courts  had  always  declined  to 
interfere  with  their  discretion  in  such  cases.  There  was 
nothing  unreasonable  in  the  present  rule;  and  the  Justices 
having  acted  in  conformity  with  it,  there  was  no  ground 
for  the  present  application.  He  cited  Rex  v.  The  Justices 
of  Wilts  (a).  Rex  v.  lAndsey  (6),  Rex  v.  The  Justices  of 
Monmouthshire  (c).  He  also  referred  to  2  NoL  P.  L.,  p. 
634,  where  this  passsage  was  to  be  found — **  Where  there 
was  a  fnandamus  to  the  Sessions  to  proceed  on  an  appeal, 
they  (t.  e.  the  justices)  returned,  that  the  appeal  was  dis- 
missed for  want  of  six  days'  notice,  which  by  a  former  or- 
der they  had  appointed  to  be  given  of  every  appeal.  The 


(a)  2  M.  &  R.  401 ;  8  B.  &  G.         (6)  6  M.  &  Sel.  679. 
380.  (c)  1  B.  &  Ad.  895. 
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18S6.        Court  allowed  the  return;    for  they  are  the  properest 

Btt         judges  of  a  point  of  practice  at  the  Sessions,  and  all  Courts 

••  must  have  stated  rules  to  go  by.'*    Under  these  circum- 

Tb€  Juatfccf  of  o        ' 

Gloocbbibbp  stances  the  present  rule  ought  to  be  discharged. 
•■iss. 

Oreave$j  in  support  of  the  rttle.-^Unle8S  this  rule  be 
made  absolute,  the  result  will  be,  that  the  greatest  injus- 
tice will  be  inflicted  on  the  appellants,  who  are  innocent 
parties;  and  not  only  have  been  guilty  of  no  de&ult,  but 
have  done  their  utmost  to  comply  with  the  strict  rules  of 
the  Sessions.  At  the  Summer  Sessions  they  stood  in  this 
podtion : — By  the  invariable  practice  of  the  Sessions,  they 
were  bound  to  produce  the  pauper  on  the  trialof  the  appeal ; 
but  that  was  impossible  in  consequence  of  her  recent  con- 
finement and  total  inability  to  be  then  conveyed  to  Glouees^ 
i9r.  As  the  order  would  be  confirmed  as  a  matter  of  course 
on  the  non^production  of  the  pauper^  the  only  course  they 
could  adopt  was  that  of  applying,  as  they  did,  for  an  ad- 
journment of  the  appeal,  in  order  that  the  pauper  might 
be  produced  at  the  next  Sessions.  Thb,  however,  the 
Sessions  refused;  and,  unless  the  present  rule  be  made  ab- 
solute, the  appellants  will  be  for  ever  concluded  by  the 
accidental  cireuastance  of  the  pauper's  confinement,  over 
which  they  had  no  control,  and  by  which  it  is  most  un- 
reasonable that  they  should  be  injured.  If  it  were  neces- 
sary to  enter  into  the  question,  whether  the  practice  is  a 
'  legal  practice  or  not,  strong  reasons  might  be  assigned  for 
doubting  its  legality.  Many  cases  might  be  put,  of  which 
the  present  furnishes  an  example,  where  it  is  absolutely 
impossible  for  the  practice  to  be  put  into  execution.  Now, 
it  is  too  much  to  say  that  the  Sessions  have  jurisdiction  to 
make  rules,  which  shall  bind  innocent  parties  absolutely 
in  cases  where  they  are  absolutely  incapable  of  complying 
with  them.  But  supposing  it  possible  that  they  might  have 
power  to  make  such  a  rule,  it  cannot  at  all  events  have 
any  greater  effect  than  an  act  of  Parliament.     Now,  it  has 
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b^n  Keld  m  Rex  v.  E^sex  (a),  and  Rex  ▼.  Souikampiom  {b),  1996. 
that,  where  an  order  of  remoral  is  served  so  short  a  time  ^^ 
before  the  Sessions  that  it  is  impossible  to  try  the  appeal  ^-^   . 

at  die  next  actual  Sesaions»  it  is  not  necessary  eren  to  a»-  glouokaibb* 
ter  and  respite  the  appeal  at  such  Sessions,  aa  that  would 
only  be  productiTe  of  unnecessary  expense;  and  this 
Court  will  compel  the  Justices  to  receive  the  appeal  at  the 
second  Sessions  after  the  order  was  made.  Now,  by  pa- 
rity of  reason,  the  Court  ¥rill  compel  the  adjourDment  in 
thb  case;  and  the  more  so,  because  this  waa  an  absolute 
impossahslitf*  In  those  cases  there  might  have  been  an 
entry  and  respite ;  and  the  ground  on  which  the  Court 
there  acted  waa  merdj  that  the  Justices  required  what 
was  unreasonable,  not  what  was  impossihle.  Seeondfyf 
aa  tbe  notice  was  objected  to,  the  Sessions  had  no  ifisere*- 
tion,  but  were  bound  to  adjourn  this  appeal  under  9  Gecu 
1,  c.  7,  s.  8.  That  statute  extends  to  all  cases,  in  which 
an  objection  k  taken  to  the  notice  of  appeal^  at  whatever 
Sessiona  such  appeal  may  come  on  to  be  tried  ^  provideit 
such  appeal  has  not  been  previously  adjourned  at  a  for* 
mer  Sessiona  under  the  same  statute*  It  it  true  the  ap«t 
peal  can  only  be  adjourned  once  by  virtue  of  the  statute, 
because  in  that  case  it  requites  tha  justices  finally  to  liear 
and  determine  it  at  the  next  Sessiona  aftet  such  adjourn* 
ment.  Three  cases  have  been  decided  on  tins  claaae. 
Ilk  Rex  V.  North  Riding  of  Yorkshire  (e),  tbe  first  case 
which  oceurred,  the  Court  held  that  the  statute  did  not 
deprive  tbe  justices  of  a  discretionary  power*  But  that 
case  wae  expressly  overruled  by  Rex  v»  The  Jnetioee  qf 
Budkmghamsbire  (d),  which  latter  case  waa  brought  under 
die  consideration  of,  and  fiilly  confirmed  by,  the  Court  in 
Rex  V.  Staffbrdehire  (e).    Now,  diese  two  eases  have  e»- 


(a)  1  B.  &  Aid.  210.  id)  3  East,  342. 

(b)  6  M.  &  S.  394.  (e)  7  East,  549. 

(c)  3T.  R.160. 
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1835.        tablished  that  the  words  of  the  statute  are  compulsory/ 
^^^         and  that  the  justices  are  bound  to  adjourn  the  appeal. 
V*  It  is  true,  that  in  those  cases  the  refusal  to  adjourn  was  at 

olouckbtbr.  the  first  Sessions  after  the  order  was  made;  but  that  does 
8HIRB.  Q^^  ij^^  ^^^  operation  of  the  statute  to  those  Sessions* 
These  cases  are  affirmative,  that  the  justices  must  adjourn, 
as  far  as  the  facts  of  them  would  warrant,  and  no  case  has 
ever  decided  that  the  statute  is  to  be  limited  in  its  con« 
struction.  On  the  contrary,  it  is  contended  that  the  sta- 
tute is  compulsory  at  a  second  as  well  as  at  a  first  Sessions. 
The  preamble  embraces  the  mischief  of  a*  second  as  well  as 
a  first  Sessions,  and  its  terms  are  as  large  as  possible;  then 
the  enacting  part  is  as  general  and  comprehensive  as 
words  can  make  it;  and  the  question  is  not  so  much  whe- 
ther the  words  embrace  such  a  case  as  the  piesent,  as  whe- 
ther there  be  any  thing  to  confine  their  operation.  It  is 
not  imimportant  also  to  consider  the  effect  of  a  decision 
limiting  the  operation  of  this  clause  to  the  first  Sessions; 
if  the  part  as  to  adjournment  only  applies  to  the  first  Ses- 
sions so  must  the  preceding  part  as  to  notice  (a) ;  and  this 
absurdity  will  result,  that  this,  the  only  statute  requiring  no- 
tice in  such  cases,  does  not  require  a  notice  at  the  second 
Sessions;  and  then  assuming  that  that  is  so,  the  only 
ground  taken  on  the  other  side  entirely  fiuls.  But  it  is 
well  known  that  as  many  appeals  are  entered  and  respited, 
and  tried  at  a  second  Sessions,  as  are  tried  at  the  Sessions 
at  which  they  are  first  entered.  To  hold  the  statute, 
therefore,  to  apply  to  the  first  Session  only,  would  render 
it  inoperative  in  about  half  the  cases  which  are  tried. 
Besides,  the  next  section  is  connected  with  this  section  by 
the  word  ''and;*'  if  therefore  the  one  is  to  be  confined 
to  the  first  Sessions,  so  must  the  other,  and  no  costs  of 
maintenance  can  be  given  at  any  but  the  first  Sessions; 
and  as  the  8  &  9  Will.  S,  c.  80,  s.  3,  is  therein  referred  to, 

(a)  Rex  T.  Gloucettenhire,  Dougl.  191. 
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the  same  observation  applies  to  that  section,  and  the  Ses-         1835. 
sions  have  no  power  to  give  the  costs  of  appeals  at  a  se-         j^^^ 
cond  Sessions.     Now,  the  uniform  practice  having  been  to  ^      «•. 

•  '^  t       •  u      ^®  Juiticei  of 

give  costs  in  both  these  cases  at  whatever  i^essions  the  gloucestbr- 
appeal  was  determined,  that  affords  a  strong  argument 
that  there  is  no  limitation  to  the  first  Sessions.  Moreover, 
8.  8,  of  9  Geo.  1,  is  remedial;  and  therefore,  according  to 
the  well-known  rule,  must  be  construed  so  as  to  embrace 
all  the  cases  which  fall  within  the  mischief  agiunst  which 
it  was  the  intention  of  the  legislature  to  provide.  Now  it  is 
impossible  to  say  that  "  disputes  and  controversies  con- 
cerning the  time  of  notice"  are  prevented  ''  as  much  as 
may  be,'*  if  the  clause  be  Cmited  to  the  firat  Sessions. 
Tfdrdtfff  the  case  of  Rex  v.  lAndsey  (a),  cited  on  the 
other  side^  is  an  authority  in  favour  of  this  application. 
The  only  difference  between  it  and  the  present  case  is, 
that  there,  the  respondents  moved  for  the  adjournment, 
here  the  appellants  did  so;  but  the  reason  assigned  by 
Lord  Ettenborough  is  equally  apphcable  to  this  case ;  for 
how  can  it  be  said  here,  that  the  respondents  were  igno- 
rant of  the  intention  of  the  appellants  to  try,  when  they 
were  present  and  opposed  the  adjournment,  and  were  paid 
the  costs  of  the  day?  The  statute  only  requires  one  suffi- 
cient notice;  here,  that  was  given  before  the  Easier  Ses- 
sions. The  application  to  adjourn  indicated  a  determina« 
tion  to  persevere  in  the  appeal,  and  of  that,  the  respon- 
dents were  aware;  they,  therefore,  had  no  right  to  object 
to  the  want  of  notice.  Fourthly ,  the  rule  of  the  Sessions 
as  to  the  notice  of  adjourned  appeals  only  applies  to  those 
cases,  whose  the  appeal  has  been  entered  and  respited  as 
a  matter  of  course,  and  no  notice  has  been  given  before 
the  Sessions  at  which  the  appeal  has  been  entered.  That 
rule  was  made  for  the  common  and  ordinary  cases,  and 
not  for  an  appeal  under  such  peculiar  circumstances  as 
the  present     In  Rex  v.  lAndsey^  rules  as  nearly  similar  as 

(a)  6  M.  &  Sel.  679. 
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1836.        possible  were  held  not  to  apply  to  a  caae  like  tlie  present. 
JF^My,  oTen  supposing  the  Court  should  be  against  this 
V.  rule  on  the  previous  points,  still  it  is  dearly  established  by 

oloucEnEK*  -Kex  ▼»  Wilis  (a),  and  Rex  v.  Lancashire  {b),  that,  where^ 
¥er  the  justice  of  Ihe  case  requires  it»  this  Court  will  ex- 
ercise a  Tisitatorial  authority  over  the  Sessions^  and  com- 
pel them  to  hear  an  appeal  where  they  have  refused  to 
do  ao  against  the  real  merits  of  the  case.  No  words  can 
be  more  impropriate  to  the  present  case  than  those  used 
by  Lord  EUenborough  and  Lord  Tenierden  in  thoae  cases; 
for  here  the  appellants  were  guilty  of  no  laches,  but  were 
endeavouring  to  obey  an  arbitrary  and  inflexible  rule  of 
the  Sessions,  being  placed  in  the  situation  in  which  they 
were  by  an  event  over  which  they  had  no  control*  The 
appeUanta  swear  to  merits;  the  respondents  do  not  even 
swear  that  they  had  reasonable  grounds  for  the  removal ;  it 
is  obvious,  therefore,  that  the  objection  was  merely  to  pre* 
vent  the  merits  from  being  heard,and  that  the  Sessions  have 
not  exercised  their  discretion  in  that  way  which  is  conducive 
to  the  essential  administration  of  justice,  and  the  Court 
ought  therefore  to  compel  them  to  hear  the  merits  of  the 
appeal.  With  regard  to  Rex  v.  WUts  (e),  the  facts  of 
that  case  are  so  entirely  different  from  this  case,  that  it  is 
no  authority  one  way  or  the  other;  if  either,  it  is  in  favour 
of  the  rule*  Lord  Tenierden  aays,  **  It  is  impassible  to 
say  that  the  matter  must  at  all  events  be  determined  at  the 
first  Sessions;  the  statute  expressly  mentions  one  case 
where  the  Justices  are  to  adjourn  the  appeal,  and  that  is 
where  it  shall  appear  to  them  that  reasonable  notice  has 
not  been  given ;  but  other  cases  may  occur,  in  which  it 
may  be  fit  to  adjourn  the  appeal  even  though  reasonable 
notice  has  been  given,  as  in  the  case  of  the  unavoidable 
absence  of  a  material  witness."    Here  a  material  witness. 


(a)  10  East,  404.  (e)  2  M.  &  R.  401;  8  B.  &  C. 

(6)  2  M.  &  R.  619;  7  B.  &  C.      380. 
691. 
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not  for  the  appellants^  but  for  the  respondents,  was  absent  1635. 
unavoidably;  and  the  sole  object  of  asking  for  the  adjourn-  ^^^ 
ment  was,  to  comply  with  the  practice  of  the  Sessions  «• 

.  The  Justices  of 

by  producing  that  witness*  This,  therefore,  is  a  much  gloucester- 
stronger  case  than  that  put  by  Lord  Tenterden*  In  Rex 
V.  Justices  of  Monmouthshire^  tiie  facts  were  these:-r-A 
valid  notice  of  appeal  having  been  duly  served,  the  re- 
spondents appeared  at  the  Sessions  prepared  to  try;  the 
appellants  moved  to  adjourn  the  appeal  on  the  ground  of 
the  absence  of  a  material  witness,  which  I,  as  counsel  for 
the  respondents,  opposed,  unless  the  appellants  would  pay 
the  costs  of  the  day,  which  the  Sessions  thought  was  no* 
thing  more  than  reasonable;  but  this  the  appellants  re- 
fused to  do,  whereon  the  application  was  refused.  On 
shewing  cause  against  the  rule  for  a  mandamus ^  the  ground 
on  which  the  Attorney-General  (Sir  J.  Campbell)  and  my- 
self principally  relied  was,  that,  as  there  was  a  suflScient 
notice  given  before  the  Sessions,  the  case  was  not  within 
the  9  Geo.  1»  c.  7,  s.  8,  and  therefore  the  justices  had  a 
discretion  to  exercise,  and  the  Court  being  of  this  opinion 
discharged  the  rule. 

As  to  the  passage  cited  from  2  NoL  534: — Firsts  the  case 
on  which  it  rests  was  decided  before  the  9  Geo,  1  passed, 
and  is  therefore  no  authority  now.  Secondly ^  the  point 
in  question  is  assumed;  for  it  is  asserted  that  the  statute 
left  the  magistrates  with  the  same  jurisdiction  as  they  had 
before  it  passed,  which  is  at  all  events  contrary  to  Rex  v. 
BuckSf  and  Rex  v.  Staffordshire,  as  to  the  first  Sessions. 
Lastly,  it  does  not  appear  by  the  report  at  what  Sessions 
the  case  in  Strange  occurred ;  if  at  the  first,  after  the  re- 
moval, as  is  probable,  it  is  overruled  by  the  two  last-men- 
tioned cases. 

Cur.  adv.  vult* 

LiTTLEDALE,  J.,  afterwards  sent  an  intimation  to  the 
Crown  Office,  that  he  was  of  opinion  that  the  rule  for  the 

VOL.  HI.  X  D«P.  c. 
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i835.  mandafnui  ought  to  be  made  absolute,  but  giving  tio  other 

^""T*'    '  reason  than  "  I  thought  the  nfotice  sufficieM." 

Hex  ^ 

The  Justices  of  «%    a.,     t.     i   ^ 

Gloucester-  I^ufe  absolute. 

IHIKB. 


J^,^.SLJ^jfi^^<^A^^^^^ .  A^-^-^^. 


Rex  t'.  The  Justices  of  Monmouthshire. 

The  9  Geo.  1,  JL  ALBOT  had  obtained  a  rule,  calling  upon  the  justices 

eppfies  to  the  of  Monmouikshire  to  shew  cause  why  a  mandamus  should 

aft^  ezecttdns  ^^^  issue  Commanding  them  to  enter  continuances  and  hear 

the  order  of  re-  an  appeal  By  an  order  of  removal,  dated  May  £8,  1834,  a 

movali  end  »  »  if  ^  ^ 

therefore  the  pauper  was  removed  from  the  parish  of  BedweUttfj  in  the 
kiterfere  llkh'  couuty  of  Momnouth,  to  the  hamlet  of  Rhyndwydydaeh 
the  dismstion  of  LofffeTf  in  the  county  of  Glamorgan.    At  the  following 

the  megiutnLtes  ^^ 

et  the  second,  Sessions,  which  were  held  at  Usk,  on  the  80th  of  June^  an 
ment,  if  iTiTin  ftppcal  against  the  said  order  was  entered  and  respited  in 
^^rpwc-  ^^^  "*"*^  manner  by  Messrs.  M'Domel  %  Mostyn  of 
tice.  U$kt  who  acted  as  agents  for  Mr.  Jenkins,  the  attorney 

for  the  appellants,  and  who  had  received  a  letter  from  him 
directing  them  so  to  enter  and  respite  the  appeal.  No 
notice  was  given  to  the  respondents  previous  to  such  en- 
try and  respite ;  but,  on  the  30th  of  September  following, 
Messrs*  M*Donnel  %  Mostyn  received  a  letter  inclosing 
a  notice  of  appeal  from  Mr.  Jenkins,  which  notice  was 
forwarded  by  them  by  the  same  day's  poilt  to  Mr.  T. 
J.  Phillips,  the  attorney  for  the  respondents.  By  th^ 
practice  of  the  Monmouthshire  Sessions,  eight  days'  notice 
is  required  in  common  appeals,  and  fourteen  days'  notice 
in  respited  appeals.  The  Michaelmas  Sessions  was  hdd 
at  Usk  on  the  14th  of  October;  it  was  therefore  admitted, 
that  the  notice  of  appeal  was  served  too  late;  in  conse^ 
quence  of  which,  notice  was  given  by  the  appellants  to  the 
respondents,  that  they  should  move  to  adjourn  the  appeal 
at  the  ensuinig  Sessions.  Accordingly,  at  those  Sessions,  the 
appellants  did  so  move,  when,  the  Court,  exclusive  of  the 
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cliunnun^  being  ^unUy  divided  in  Qpinion^  be  gave  the        1835. 
cesting  vote  agaiDst  tbe  appeal  being  adjourned.  Mr.  Jen^         p^ 
Hm  stated  in  his  affidavit  that  he  was  wholly  ignorant  of  the  v- 

practice  of  the  Monmoyih^hire  Sessionsi  never  having  tried  monuouth- 
B|i  appeal  at  them,  and  that  he  never  heard  that  fourteen 
days'  aotice  of  appeal^  in  case  of  adjourned  appeals,  waa 
ji^essary,  until  he  was  sq  informed  by  aletter,  dated  the 
SOth  of  September^  from  Messrs.  M^Donnel  %  Mostyn. 
The  affidavit  against  the  rule  stated,  that  Messrs.  M'Don- 
net  ^  MjMiyn  had  been  in  practice  for  many  years  at  Usk, 
where  the  Sessions  were  always  held,  and  were  well  ac- 
quainted with  the  practice  of  those  Sessions. 

• 

Oreaffesjiow  shewed  cause* — If  this  case  falls  within  the 
9.Geo.  1,  c.  7,  s.  8,  it  must  be  conceded,  that  the  justices 
.were  bound  to  permit  the  appeal  to  be  adjourned,  and, 
Jjiaving  refused  to  do  so,  this  mandamus  must  go.  But 
this  caae  is  not. within  that  statute,  for  two  reasons:  ^rsi, 
jb^^^se  this,  appeal  has  been  once  adjourned  under  that 
^9tatute»  and  therefore  could  not  be  again  adjourned  under 
it;  and,  .v«coi«d/y,  because  that  statute  only  applies  to  the 
SesrioDs  ne^t  after  the  order  is  made.  Firsi,  the  adjourn- 
.Aient  at  the  Summer  Sesaons  was  by  virtue  of  the  9  Oeo.  1, 
c  7,  a.  8.  It  is.ao  long  since  that  statute  passed  that  it  is 
ix^possible  to  discover  what  the  practice  as  to  adjourning 
appeals  was  before  it  did  pass*  Anonymous^  1  Str.  315^ 
merely  shews  that  the  Sessions. had  a  right  to  exercise  a 
discretion  in  adjoiuning  an  appeal;  but  it  does  not  appear 
whether  the  question  there  arose  at  the  first  or  any  subse- 
quent Sessions.  In  the  next  year  after  the  statute  passed, 
it  was  held,  that  due  notice  not  being  given  was  no  reason 
to  quash  the  order,  but  might  be  a  reason  to  adjourn  the 
appeal.  Anonymous^  Foley,  245.  In  Rex  v.  Justices  of 
Ohucesiershire  (a),  where  no  notice  had  been  given,  this 

(a)  Dougl.  191. 
x2 
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1835.        Court  held  that  the  Sessions  were  bound  to  adjourn.     So 

^l*^  also  in  Rex  v.  Huntingdonshire  (a),  where  the  notice,  being 

V.  served  on  a  Sunday^  was  considered  invalid,  a  similar  de- 

The  Justices  of      .  .  i  -kt  -^   •  ui     * 

Monmouth-  cision  was  made.  Now,  It  18  very  reasonable  to  suppose 
that  the  present  universal  practice  of  entering  and  respit- 
ing appeals  as  a  matter  of  course  has  arisen  from  these 
decisions  upon  the  statute;  and,  as  in  this  case  there  was 
no  notice  before  the  Summer  Sessions,  the  justices  had  no 
discretion  to  exercise  at  those  Sessions  whether  they  would 
allow  the  appeal  to  be  entered  and  respited,  but  were 
bound  by  the  statute  to  permit  it  to  be  done;  the  adjourn* 
ment  at  those  Sessions,  therefore,  was  an  adjournment  by 
virtue  of  the  statute.  Now,  if  that  be  so,  then  the  justices 
at  the  Michaelmas  Sessions  were  bound  by  the  express 
words  of  the  statute  to  **  then  and  there  finally  hear  and 
determine  the  same.**  Secondly^  the  9  Oeo.  1  >  c.  7,  s.  8, 
only  applies  to  the  first  Sessions.  Rex  v.  N,  R,  York- 
shire (6),  Rex  V.  Buckinghamshire  (c),  and  Rex  v.  Stafford- 
shire (</),  only  apply  to  the  first  Sessions  after  the  order 
was  made.  It  must  be  admitted,  that  it  never  has  been 
expressly  held  that  the  statute  is  limited  to  the  first  Ses- 
sions; but  in  Rex  v.  Wilts  («),  where,  as  in  this  case,  the 
question  arose  at  the  second  Sessions,  Lord  Ellenborough, 
C.  J.,  says,  '*  The  magistrates  certainly  had  a  discretion  to 
exercise  with  respect  to  what  was  reasonable  time  for 
giving  notice  of  appeal;  but  we  have  also  a  kind  of  visitato- 
rial jurisdiction  over  them  in  the  exercise  of  such  a  discre* 
tionary  power.''  And  in  Rex  v.  Lancashire  (f)^  which  was 
a  similar  case,  these  observations  were  sanctioned  by  Lord 
Tenterden,  C.  J.,  and  were  acted  upon  by  the  Court.  So, 
also,  in  Rex  v.  Norfolk  (g),  Taunton,  J.,  said,  "  Rex  v. 
Bucks  has  little  or  nothing  to  do  with  this  case;  that  was 

(a)  CM.  283.  (e)  10  East,  404. 

(b)  3  T.  R.  150.  (/)  7  B.  &  C.  691. 

(c)  3  East,  142.  (^)  H.  T.  1834,  MSS. 

(d)  7  East,  549. 
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grounded  on  9  Geo.  1,  c.  7,  s.  8.    The  provisions  of  that        1835. 
statute  are  confined  to  the  Quarter  Sessions  to  which  the         |^^^ 
appeal  is  made,  and  do  not  apply  to  subsequent  Sessions.*'  -,..*•.       ^ 
If,  then,  the  statute  be  inapplicable  to  this  case  on  either    monmoutb- 
of  the  above  grounds,  and  the  magistrates  had  a  discretion 
to  exercise,  this  Court  will  not  interfere  in  the  present 
case.  In  Rexv.  W.  R.  Yorkshire  (a),  Mr.  Justice  J.  Parke 
made  some  very  strong  observations  against  the  interfer- 
ence of  this  Court  with  the  discretion  of  the  justices.  The 
only  ground  for  the  present  application  is  the  ignorance 
of  the  attorney.     Now  his  agents,  Messrs.  M^Donnel  ^ 
Mostyn^  were  well  acquainted  with  the  practice;  and  no- 
tice to  them  must  be  taken  to  be  notice  to  the  attorney 
and  his  clients,  the  appellants,  in  the  same  way  as  notice 
of  a  defect  in  a  title  to  an  estate  to  a  London  agent  is  no- 
tice to  the  attorney  in  the  country  and  his  client  (6), 
even  though  such  agent  has  been  employed  only  in  part 
of  the  transaction  (c).    At  all  events,  the  attorney  was 
bound  to  make  the  necessary  inquiries,  as  he  had  ample 
time  for  so  doing,  and  actually  did  correspond  with  his 
agents  touching  the  appeal,  and  he  cannot  now  call  on  this 
Court  to  remedy  the  consequences  of  his  own  neglect.    In 
Rex  V.  Norfolk  (J),  where  want  of  knowledge  of  a  new 
practice  was  mucH  discussed,  Taunton^  J.,  observed,  **  I 
should  say,  it  was  the  duty  of  the  attorney  to  find  out  what 
was  the  practice;  I  do  not  feel  the  weight  of  the  argument 
of  non-knowledge,  especially  when  this  Court  has  been 
making  new  rules.     I  should  be  very  sorry  to  give  coun- 
tenance to  such  an  opinion.*' 

Talbot,  contrh, — The  9  Geo.  1,  c.  7,  s.  8,  may  be  ad- 
mitted only  to  apply  to  the  first  Sessions  after  the  execution 
of  the  order  of  removal.  The  ground  on  which  it  is  sought 
to  make  the  present  rule  absolute  is,  that  the  practice  of  tlie 

(a)  6  B.  &  Ad.  667;  3  N.  &  M.  767.         (c)  Id.  733. 

(b)  Sugd.  Vend.  &  P.  732.  (d)  H.  T.  1834,  MSS. 
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1835.        Sessions  in  the  present  instaiieeis  unreiisonable;  andtbat  the 
'  Court  ought  to  exercise  its  visitatorial  power  in  order  to  coi^ 

V.  rect  the  decision  of  the  Sessions  in  furthertfdce  of  that  pr^c-^ 

Monmouth-  tice.  Inthecaseof iZ^a;  V.  Witts^a)^  Lord  EBenboroughikys, 
8HIRE.  it  rj^Y^Q  magistrates  certainly  had  a  discretion  to  exercise 
with  respect  to  what  was  reasonable  time  for  giving  the 
notice  of  appeal;  but  we  have  also  a  kind  tff  visitatorial- 
jarisdictionoverthem  in  the  exerciseof  sucb  a  discretionary 
power;  and  we  think,  that,  in  this  case,  they  have  not  ex- 
ercised that  discretion  in  a  way  that  we  oughi  to  give  ef- 
fect to,  but  that  we  ongbt  to  interfere  and  cdrrect  it*' 
The  principle  laid  down  in  that  case  was  confirmed  in  that 
of  Rex  V.  I^e  Justices  of  Lanccuhire  (&),  where  Lord 
Tenterden  said,  in  speaking  of  Rex  v.  Wilts,  *'  l*bey> 
(the  justices)  certainly  have  a  discretionary  power  to  make 
rules  for  the  government  of  the  practice  hi  the  Sesrfons; 
but  the  case  cited  shews,  that  this  Court,  for  the  purposes^ 
of  justice,  will  interfere  tO'  control  that  discretion."  Again; 
in  Rex  v.  The  Justices  of  the  West  Riding  if  Yorkshire  (c)» 
a  similar  exercise  of  authority  was  made.  There,  the 
justices  had  improperly  required  a  notice  to  be  given  by 
the  appellants,  and  the  Court  issued  a  mandamus  to  com- 
pel them  to  bear  the  appeal.  Here,  great  injustice  would 
be  the  result  of  the  present  decirion  of  the  Sessions,  if  it 
were  allowed  to  stand ;  and  the  objetKt  of  the  present  ap- 
plication is,  that  the  Court  may  interfere  by  mandamus  to 
prevent  it. 

Patteson,  J. — ^The  question  here  is,  to  what  extent  the 
Court  will  interfere  with  the  jurisdiction,  and  with  the  exer- 
cise of  the  discretion  of  the  Sessions.  Though  a  doubt  was 
raised  last  term,  whether  the  9  Geo.  1,  c.  t,  s.  8,  applied 
to  a  subsequent  Sessions,  I  take  it  to  be  a  settled  rule,  at 
least  I  always  thought  so,  that  it  only  applied  to  the  first 
Sessions.  The  extent  to  which  the  Court  will  interfere  with 

(a)  10  Eaat,  404.  (b)  7  B.  &  C.  691.  (e)  5  B.  &  Adol.  667. 
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the  Sessions  i^  a  matter  that  \  4p  not  like  to  determine  at  1836. 
QQce*  In  Rex  v.  Wilts^  the  Ju^g^s.  s^ni  to  have  gone  a  '^^^ ' 
loDg  way ;  but  in  R^x  v.  W.  R,  Yarksiirex  Parker  J.«  stated  «- 

,       _  The  Jusdcet  ot 

that  h?  did  not  approve  of  the,  observatipiis  in  that  case,  mommouth- 
that  the  Siewons  were  judgea  of  what  was  reasonalile  no- 
tice. Now,  if  the  Court  in  the  case  of  Rex  y.  WiUe, 
means  only  that  we  might  interfere  where  there  is  no 
rule,  it  is  quite  right:  if  it  means  that  we  are  to  inter- 
fere in  ]|11  cases  where  there  is  ap  existing  rule,  I  should 
have  considerable  doubt. 

Cur.  adv.  pufi, 

Patt^$on,  J.— I  have  considered  this  case;  I  think  it 
seems  to  have  beeaagreed  on  both  sides  that^lbe  9  Geo*  I, 
c.  7,  s.  8,  does  not  apply  to  the  present  case;  -tnat  section 
unquestionably  applies  only  to  the  first  Sessions ;  and  that 
section  gives  no  jurisdiction  further  than  this,  whether 
the  notice  is  a  reasonable  notice  or  not:  but  it  goes  on 
to  say,  that,  if  it  is  not  a  reasonable  notice,  then  the  justices 
are  to  adjourn  the  appeal  They  must  adjourn  it  In  this 
case,  there  was  no  notice  at  the  first  Sessions,  therefore  the 
statute  was  entirely  out  of  the  question.  TbetJ^iole  mat* 
ter,  therefore,  depends  on  whether  this  Court  can  inter- 
fere where  the  magistrates  h^ve  lii^.^|ji)wn  a  rule,  and  have 
chosen  to  act  upon  the  rule.  Rex  v.  Wilts  has  been  a 
good  deal  relied  upon^  That  esse  is  certiunLy  one,  m 
which  some  of  the  expressions  have  been,  I  willnot  say  found 
fault  with,  but  cautiously  abstained  from  in  later/cases, 
because  the  Judges  thought  they  went  too  far;  that  case 
proceeded  entirely  on  this,  that  there  was  a  new  practice 
only  existing  for  two  Sessions,  doing  away  with  the  fom^c 
practice,  and  the  attorney  had  acted  in  ignorance  of  that 
practice,  aiid  the  Court  thought  that  the  Sessions  had 
acted  wrongly.  How  far  there  would  be  a  similar  decision 
now  may  be  doubtful.  But  this  case  is  not  like  that.  Hece, 
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1835.         there  is  no  suggestion,  that  the  practice  is  a  new  practice; 

j^g^         and  I  cannot  say,  that  that  practice  is  an  illegal  practice. 

^'  The  practice  requires  eiffht  days'  notice  of  an  original 

The  Justices  of  ^  ^  .  . 

Monmouth-  appeal,  and  fourteen  days'  notice  of  an  adjourned  appeal : 
why  more  should  be  required  in  the  latter  case  than  in  the 
former  I  do  not  se^. 


Greaves. — It  is  founded  on  this  ground,  that  the  respon- 
dents may  naturally  expect  to  have  an  appeal  at  the  first 
Sessions  after  the  order,  and  therefore  eight  days'  notice 
will  be  sufiicient;  but,  if  the  appellants  pass  by  the  first 
Sessions,  the  respondents  will  be  lulled  into  security,  and 
therefore  are  fairly  entitled  to  a  longer  notice  at  the  se- 
cond Sessions. 

Patteson,  J. — I  suppose  that  may  be  so*  There  is  no- 
thing illegal  in  it.  There  is  nothing  so  absurd  in  it  as  to 
require  us  to  lay  it  down  that  it  is  not  good.  If  the  Sessions 
have  thought  fit  to  lay  it  down,  they  may  abide  by  it.  It  was 
for  the  Sessions  to  determine  whether  they  would  adjourn. 
The  Sessions  seem  to  have  differed  in  opinion,  but  that  is 
immaterial.  It  was*  in  the  exercise  of  their  discretion 
whether  they  would  adjourn.  It  was  purely  a  matter 
of  discretion.  Undoubtedly,  there  was  no  great  hard- 
ship on  the  attorney ;  he  was  a  stranger,  but  he  ought 
to  have  informed  himself  of  the  practice  of  the  Sessions 
where  the  case  was  to  come  on.  Mr.  Talbot  relied  on 
Jtex  V.  W,  IL  Yorkshire.  There,  there  was  a  special  act 
allowing  an  appeal  upon  giving  ten  days'  notice  of  appeal, 
and  nothing  was  said  about  that  appeal,  supposing  it  to  be 
adjourned.  The  Sessions  refused  to  adjourn;  and  this 
Court  said,  that  the  Sessions  were  wrong,  because  there 
was  no  practice,  which  there  could  not  be,  as  to  that  ap- 
peal. There  was  no  general  practice  brought  to  the  no- 
tice of  the  Court,  and  therefore  they  held  that  the  Sessions 
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bad  acted  wrongly  in  refusing  to  hear  the  appeal,  there  18^5- 

being  nothing  at  all  to  shew  that  the  party  desirous  of  ap-  p 

pealing  was  to  give  a  notice  at  the  second  Sessions.     Here  «• 

-           .          _.     ,                     .          !•            .  .               1               .  The  Jtuticet  of 

there  is  a  distinct  practice  of  requiring  such  a  notice.  Monmouth- 


shire. 


Rule  discharged,  with  costs. 


Chapman,  Executor  &c.,  v.  Vandevelde. 

JlLATT  obtained  a  rule  for  discharging  the  defendant  a  plaintiff  may 

out  of  custody,  and  staying  the  proceedings  in  the  action,  ^^^^  ^^r  suing 

for  irregularity,  on  the  ground  that  the  plaintiff  had  pre-  ^!j!^biewrita" 

viously  issued  and  served  three  serviceable  writs  for  the  the  actions  com- 

same  cause  of  action  against  the  defendant,  and  that  those  which  he  has 

actions  so  commenced  had  not  been  discontinued.  ^  discontmu- 

BuU  shewed  cause;  and  observed,  that  the  affidavits  in 
answer  stated,  that,  although  the  previous  actions  had  not 
been  formally  discontinued,  the  defendant  had  received 
notice  not  to  appear  to  the  writs,  in  consequence  of  their 
being  irregular.  But  the  rule  was  improperly  obtained, 
as  a  plaintiff  after  suing  out  common  process  may  sue  out 
a  bailable  writ  for  the  same  cause,  and  arrest  the  defen- 
dant before  he  discontinues  the  first  action.  Bishop  v. 
Powell  {a).  This  was  not  a  case  within  the  rule  o{Mich.  15 
Car,  S,  which  was  intended  to  prevent  a  defendant  from 
being  twice  arrested  for  the  same  course.  The  defendant 
should  not  have  moved  for  the  present  rule;  his  course  was 
to  nonpros  the  plaintiff  in  the  other  actions,  or  to  plead 
in  abatement  the  pendency  of  the  previous  ones. 

Platty  conird. — In  a  case  like  the  present,  where  the 

(a)  6T.  R.  616. 
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183&.        defendant  has  been  hara$sed  with  90  many  writfli,  the 
Chapman     ^^^^  Ought  to  interfere  and  protect  him.    At  all  events, 
«•  if  the  Court  feels  bound  by  the  decisioii  cited,  the  rule 

should  be  discharged^  without  costs. 

Butt — ^It  is  moved  with  costs  for  irregularity. 

LiTTLKDALE,  J. — ^Thc  casc  of  BUhof  V.  Powell  de- 
cides the  question.  The  plaintiff  has  not  been  guilty  of 
any  irregularity,  and  the  rule  must  be  discharged  with 
costs. 

Rule  discharged,  with  costs. 


Special  lervice 
ID  ejectment. 


Doe  d.  Frost  r.  Roe. 

M^VANS  moved  for  judgment  against  the  casual  ejector. 
The  affidavit  on  which  he  founded  his  application  stated, 
that  the  deponent  had  gone  to  the  premises  in  question, 
and  had  knocked  at  the  door;  he  received  no  answer,  but 
shortly  afterwards  heard  some  one,  who  he  swore  he  be- 
lieved was  the  tenant  in  possession,  come  to  the  door  and 
apparently  listen.  The  deponent  then  read  the  declara- 
tion aloud,  and  explained  the  object  of  it.  l}e  then  thrust 
a  copy  of  it  through  a  pane  in  the  window  close  to  the 
entrance  door,  and  there  left  it.  The  affidavit  ako  wont 
on  to  state,  that  the  deponent  believed  the  tenaqt  .in  .pos- 
session to  be  in  the  house  at  the  time. 

Pattbson,  J. — ^I  do  not  think  that  is  suffident  to  en- 
title  you  to  a  rul^  absolute;  but  you  may  have  a  rule  nui, 
the  service  to  be  in  the  usual  way. 

Rule  imi  granted^ 
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Leaf  r.  Jones. 

JtSVTT  moved  for  an  attachment  against  the  sheriff  for  in  moTing  for 
not  bringing  in  the  body.    The  affidavit  stated,  that  the  X^^^\iL 
original  rule  (not  a  copy)  was  served  on  the  under-sheriff.  Jfffomotbnng- 

.   .     ,        ,  '  ing  in  the  body, 

and  which  original  rule  was  annexed  to  the  affidavit  of  it  if  sufident  to 
service     The  officer  of  the  Court  did  not  like  to  draw  up  origima  rule 
the  rule  for  the  attachment,  without  the  point  being  first  J|^  ""^l^JtH 

mentioned  to  the  Court.  the  under- 

sheriff: 

Patteson,  J. — It  appears  to  me  that  the  service  is 
quite  sufficient. 

Rule  granted. 


Rex  r.  Caldecott  and  Others. 

JDlELLT  moved  for  a  writ  of  certiorari^  to  remove  an  The  Court  of 
indictment  for   conspiracy    from  the   Centred  Criminal  wiU^undeTipe- 
Court.     His  application  was  on  the  part  of  one  of  the  de-  ^  circum- 

,  itancce,  remoye 

fendants.     The  affidavit  on  which  he  moved  stated,  that  an  indictment 

the  indictment  charged  the  defendants  with  conspiring,  our  from  the 

for  the  purpose  of  procuring  a  divorce  between  a  Mr.  and  J^cww-f'^"^ 

Mrs.  Sargent.    The  only  fact  on  which  this  indictment 

could  be  founded  was,  that  the  defendant  (Mr»  Caldecott)^ 

who  was  a  student  for  the  bar,  had  been  subpoenaed  as 

a  witness  in  a  particular  matter  in  which  Mr.  and  Mrs. 

Sargent  were  interested.    His  affidavit  proceeded  to  statCj 

that,  on  the  trial  of  the  indictment  in  question,  various  dif« 

ficult  and  important  questions  would  arise  as  to  the  law 

of  marriage  and  divorce.    It  was  therefore  important  to 

him  that  the  trial  should  take  place  before  a  Judge  of 

the  Court  of  Kin^s  Bench,  when  any  point  of  law  which 

might  arise  might  not  only  be  decided  by  a  Judge  of  that 

Court,    but  the  opinion  which    he   should   give  could 
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1835.  afterwards  be  reviewed  by  the  four  Judges  in  Banc.  His 
affidavit  also  stated^  that  he  was  desirous  of  having  the 
assistance  of  King's  counsel,  and  of  being  tried  before  a 
special  jury.  No  one  of  these  advantages  would  he  enjoy 
if  the  trial  took  place  at  the  Central  Criminal  Court. 

Patteson,  J. — It  is  by  no  means  frequent  with  this 
Court  to  grant  a  certiorari  for  the  removal  of  an  indict- 
ment from  the  Old  Bailey,  because  there  the  Judges  of 
the  superior  Courts  attend  to  try  the  indictments. 

Kelly. —  This  being  an  indictment  for  a  misdemeanour, 
it  would  not  be  tried  until  after  the  Judges  had  left  the 
Old  Bailey. 

Patteson,  J. — I  will  speak  to  the  other  Judges  on  the 
subject,  and  give  you  our  opinion  to-morrow. 

Cur,  adv.  vult. 

Patteson,  J. — I  have  spoken  to  the  other  Judges^ 
and  we  are  of  opinion  that  you  should  be  allowed  to  take 
your  writ. 

On  a  subsequent  day,  an  application  having  been  made 
in  the  above  case  for  a  procedendo,  it  appeared  that  the 
application  for  the  certiorari  had  not  been  made  at  the 
instance  of  all  the  defendants. 

Patteson,  J. — Under  the  circumstances  of  this  case,  I 
should  not  have  granted  the  certiorari  if  I  had  known  that 
the  application  was  not  made  at  the  instance  of  all  the  de- 
fendants. 

It  was  ultimately  agreed  between  the  parties,  that  the 
trial  should  take  place  in  the  Court  of  King's  Bench,  at 
the  Sittings  after  Easter  Term. 

Rule  accordingly. 


r« 
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RusHwoRTH  V.  Barron. 

ArCHBOLD  moved  for  a  rule  nisi  for  setting  aside  an  if  parties  agree 
award.  There  was  some  doubt,  whether,  under  the  cir-  beings  action 
cumstances,  the  application  was  not  too  late.     An  action   pending  without 

•  '  *  "^  a  Judge  8  order, 

was  commenced  in  the  present  case,  and  while  it  was    the  reference  is 

••  ,  .  ,    .  o         within  the  9  & 

pending  the  parties  entered  into  an  agreeiQent  to  reter^  \QWiiLZ,c.\y, 
instead  of  referring  by  an  order  of  a  Judge,  or  rule  of  "n  to  se^'alSde 
Court.     The  reference  proceeded,  and  an  award  was  ulti-   **»«  «^«'^  «"«« 

be  made  before 

mately  made  in  the  course  of  Trinity  vacation.  The  sub-  the  end  of  the 
mission  was  subsequently  made  a  rule  of  Court,  pursuant  ite'TubikaUon' 
to  a  clause  to  that  effect  in  the  agreement.  The  question 
was,  whether  the  reference  in  this  case  was  within  the 
statute  of  9  &  10  Will.  3,  c.  15,  s.  1;  for,  if  it  were,  he 
admitted  that  it  was  too  late  to  make  the  present  appli- 
cation. He  said,  that,  before  this  statute,  where  there 
was  a  cause  in  Court,  the  parties  might  have  referred  it 
to  arbitration  by  a  Judge's  order  or  rule  of  Court;  and 
the  statute  was  passed  for  the  purpose  of  enabling  them 
to  do  so,  under  the  like  sanction  of  the  Court,  in  cases 
where  no  action  had  been  commenced;  and  as,  in  this 
case,  the  parties  might  have  referred  the  matter  in  dis- 
pute, if  the  statute  had  never  passed,  he  said  it  was  fair 
to  presume  that  it  was  not  a  reference  within  the  statute; 
and  if  not,  the  parties  were  not  bound  to  make  this  appli* 
cation  within  the  time  limited  by  the  statute^  but  might 
make  it  within  a  reasonable  time  afterwards.  Rogers  v. 
Dallimore  (a). 

Patteson,  J. — That  might  have  been  the  case,  if  the 
parties  had  referred  the  cause  by  a  Judge's  order  or  rule 
of  Court;  but,  instead  of  doing  so,  they  adopted  the  mode 
pointed  out  by  the  statute,  of  a  submission  by  agreement, 

(a)  6  Taunt.  111. 
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1885.        containing  a  clause  that  it  might  be  made  a  rule  of  Court; 
RusHwoR        which  makes  this  a  proceeding  under  the  statute  and  not 
«-  at  common  law. 

Cur.  adv.  vuli. 

Patteson,  J. — It  appears  to  me,  that  the  reference  in 
the  present  case  is  within  the  statute  of  9  &  10  Will.  3, 
c.  15.  The  only  limitation  in  that  statute  is,  as  to  the  nature 
of  the  controversy  between  the  parties,  and  to  which  it 
applies.  The  words  are,  *'  it  shall  and  may  be  lawful  for 
all  merchants,  and  traders,  and  others,  desiring  to  en^ 
any  controversy,  suit,  or  quarrel,  .for  which  there  is  no 
other  remedy  but  by  person^al  action  or  suit  in  equity,  by 
arbitration,  to  agree  that  their  submission  "  &c.  T^ere  |s 
liothing  said  in  the  statute,  as  to.  whether  the  submission 
Is  to  be  by  agreement,  or  order  of  a  JMdge.  If  they  do 
agree  that  the  submission  shall  be  made  a  rule  of  Court, 
that  is  all  to  which  the  Court  can  look.  It  appears  to  me, 
that  the  parties  have  the  option  to  do  so,  either  by  agree- 
ment or  by  order.  Having  done  so  by  agreement,  thfs 
case  is  within  the  statute,  and  the  application  is  there- 
fore too  late,  it  not  having  been  made  before  the  end  9f 
the  term  next  after  the  making  and  publishing  of  the 
award. 

Rule  refused. 


Forbes  r.  Wells. 

A  rale  of  Court,  rV.H*  WATSON  movei  for  a  commission  to  examine 

nation  of  wit-"  witnesses  on  interrogatories  at  Boulogne.    He  made  the 

rlwIItories^Llnl"  appMc*tio°  ^^  ^^^  instance  of  the  defendant;  and  he  pre- 

foreign  country,  gumcd  that  granting  the  rule  would  operate  as  a  stay  of 

unotanabso-  ,. 

luteftayofpio-  procecdmgs. 

ceedings,  but 
only  a  limited 

•"••  Patteson,  J. — It  is  not  a  stay  of  proceedings  in  all 
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eases^;  for,  if  it  were,  it  would  prevent  a  plaiintiff  from  pro-         1886. 
ceeding  altogether,  if  the  defendant  did  not  choose  to  exe- 
cuted the  commission.    The  Courts,  therefore,  always  make 
it  only  a  stay  of  proceedings  until  a  particular  day.      The 
rule  may  be  drawn  up  in  that  way. 

Rule  nisi  accordingly. 


Ex  parte  Franks. 

JtETERSDORFF  applied  to  re-admit  an   attorney.  Anattoney, 
His  affidavit  stated  the  fact  of  his  regular  admission,  and  TdTertcnw  hi" 
takinff  out  his  certificate  for  a  considerable  period ;  that  practiwd  with- 

,  ;  .  out  hii  certifi- 

his  clerk,  who  was  accustomed  to  take  out  his  certificate  cate,  cannot  be 
for  him,  had  omitted  so  to  do  through  inadvertence;  that,  ![H'thout  an^affi- 
without  any  knowledge  of  that  neirlect,  he  had  continued  ^*^**»  »*»ey"ns 

^  ^  ,®         .  ©         »  ^  that  a  noucc hat 

to  practise  without  his  certificate.     The  affidavit,  however,  beengivento  the 
did  not  state  that  he  had  stuck  up  the  usual  term's  notice,  his  intention  to 
or  given  a  notice  to  the  Stamp  Office.    With  respect  to  JJ^^™" 
the  first  defect,  it  did  not  appear  that  a  term's  notice  was 
necessary  under  such  circumstances.     He  cited  Ex  parte 
Anonymous  (a),  in  which  it  was  decided,  that,  where  an  at- 
torney has  continued  to  practise  after  the  expiration  of  his 
certificate  through  the  inadvertence  of  a  clerk,  who  has 
been  in  the  habit  of  getting  the  certificate  renewed,  the 
Court  will  re-admit  him  without  giving  a  term's  notice. 
The  case  of  Ex  parte  Dent  (6)  was  to  the  same  effect. 
With  respect  to  the  second  omission,  aldiough  it  was  not 
sworn  that  a  notice  had  been  given  to  the  Stamp  Office ^  the 
fiict  was  so. 

Pattesom,  J. — ^Unless  there  b  an  affidavit  to  that  effect, 
he  cannot  be  re-admitted.    The  Court  cannot  act  on  the 

{a)  1  Chin.  Rep.  163.  (6)  1  B.  &  Aid.  189. 
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1835. 


E*  parte 
Franks. 
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mere  statement  of  such  a  notice  having  been  given.  If 
such  an  affidavit  be  produced,  he  may  be  re-admitted  on 
payment  of  the  arrears  of  duty  and  a  nominal  fine. 

Rule  accordingly. 


Keeping  a  bro- 
thel is  not  of 
itself  a  ground 
for  rejecting 


Gouge's  Bail. 

JjmANSEL  opposed  the  bail  in  this  case.  On  examin- 
ing one  of  them,  he  admitted  that  he  kept  a  brothel.  This 
he  submitted  was  a  sufficient  ground  for  rejecting  bail. 

Patteson,  J. — The  mere  fact  of  this  man  keeping  a 
brothel  is  not  of  itself  sufficient  to  render  him  incompetent 
to  become  bail.  The  sole  question  here  is,  as  to  bis  suf- 
ficiency of  property.  The  infamy  of  his  character  is  not 
alone  enough  to  render  him  incompetent  (a). 

The  bail  was  afterwards  rejected/ on  the  ground  of  in«* 

sufficiency  of  property. 

Bail  rejected. 

(a)  See  Anonymota,  ante,  Vol.      grouDd  of  their  keeping  a  gam- 
1,  p.  160,  where  his  Lordship  re-      bling-house. 
fused  to  reject  bail,  merely  on  the 


Ex  parte  Grant. 

Where  an  at-  Vv  HITE  moved  for  an  attachment  against  an  attorney 
a  rule  of  Court,  ^^^  ^^^  Paying  certain  costs;  also,  for  a  rule  to  shew  cause 
ITdo'l^'pitteu.  ^'^y  ^^  should  not  be  struck  off  the  roll  on  the  ground 
lar  act,  an  ap-     of  not  investing  Certain  money  pursuant  to  a  rule  of  Courc. 

plication  cannot 
in  the  first  in- 
stance be  made  to  strike  him  off  the  roll;  but  a  rule  miti  for  an  attachment  may  be  obtained.^ 

If  by  the  same  rule  he  is  required  to  pay  certain  costs,  and  a  clause  is  also  introduced  into  it  va." 
thorising  the  issue  of  an  attachment  in  case  of  non-pajrment,  that  may  at  once  issue  although  a  rule 
nitt  only  will  be  granted  for  disobedience  to  the  other  part  of  the  rule. 

A  bankrupt's  certificate  does  not  remove  an  attorney's  liability  to  an  attachment  for  not  duly  in- 
vesting his  client's  money. 
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From  the  case  of  Ex  parte  Towfdey  (a)  it  would  appear,        1B35. 
that  the  application  could  not  be  at  once  to  strike  the       ^     ^ 
attorney   off  the  roll,  but  must  be   for  an  attachment       Grant. 
for  not  obeying  the  rule  of  Court     He  was,  however, 
entitled  to  an  attachment  in   the  first  instance  against 
the  attorney,  as  the  rule  of  Court  was  in  these  words  :^- 
**  And  it  is  further  ordered,  that,  if  he  does  not  pay 
the  said  costs  within  the  said  time,  an  attachment  shall 
issue." 

Patteson,  J. — I  think  that  clause  entitles  you  to  an 
attachment  in  the  first  instance.  In  the  case  of  Ex  parte 
Towrdey  it  was  decided,  that  a  party  cannot  have  a  rule 
absolute,  in  the  first  instance,  for  an  attachment  for  not 
paying  costs  pursuant  to  a  rule  of  Court,  where  those  costs 
form  part  of  a  rule  for  disobedience,  to  which  a  rule  msi 
only  for  an  attachment  can  be  granted.  In  that  case, 
however,  it  does  not  appear  that  such  a  clause  with  re- 
spect to  attachment  as  is  here  stated,  was  introduced  into 
the  rule.  As  to  strikbg  him  off  the  roll,  you  cannot  in 
this  stage  of  the  proceeding  have  a  rule  nut  for  that  pur- 
pose; but  you  may  take  a  rule  nisi  for  an  attachment  for 
not  obeying  the  rt|le  of  Court 

WhHe  mentioned  the  fact  of  the  attorney  being  a  bank« 
rapt,  and  having  obtained  his  certificate  since  the  time 
at  which  the  investment  of  the  money  ought  to  have  been 
made.  He  cited  Parker  y,  Crowle  (b),  where  it  was 
held,  that  bankruptcy  and  certificate  are  no  bar  to  an  ac- 
tion in  tort  for  selling  out  plaintiff's  stock  contrary  to 
orders. 

Patteson,  J. — The  fact  of  his  having  obtained  his  cer- 

(a)  Ante,  p.  3  (&)  5  Bisg.  63;  2  M.  fc  P.  150. 

VOL.  III.  T  D.  P.  c. 
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1835.        tificat^  will  make  no  differeDce.    This  ww  not  a  debt,  but 
H  particular  act  vhioh  he  ought  to  have  done. 

Rule  absolute  in  the  first  instance  for  an  at* 
tachment  for  not  paying  the  costs;  and 
niri  for  an  attachment  for  not  investing  the 
money. 


ExpartB 
Qrant. 


Ex  parte  Frost. 

Where  a  derk  -^^hATT  applied  for  leave  of  the  Court  to  admit  an  ar- 
▼ddSbiy  i^nt  ^^^^  ^^^  w  *"  attorney,  under  the  following  peculiar 

from  his  mas-  circumstances:— -On  the  81st  of  Z)aee«iier,  1888,  he  en- 
ter's service  for  ■■  .  i  •         ^  .      »>  » .  i 

seTerai  months  tered  mto  the  scrvicQ  of  an  attorney  in  DorteUnvre^  under 
yearaf barhM     •'tiolea  pf  clerkship.    He  there  remained,  serving  regu- 

'^'^^atihT""  ^^y  ^^  ^^^  y^^"  ^'^"^  months  and  a  fortnight.  At  the 
piration  of  his  time  of  his  entering  the  service,  his  father  did  not  pay  the 
be  a^ittedT*    wbole  of  the  premium  agreed.    When  the  above  period 

had  expired,  it  became  necessary  that  he  should  go  into 
Kent  to  superintend  the  sale  of  certain  property,  with  the 
proceeds  of  which  it  was  proposed  to  pay  the  premium  to 
the  master;  and  accordingly,  on  the  6th  May^  1831,  he 
set  out.  During  his  absenc€^  the  mast»  wrote  to  him  a 
letter,  in  which  he  §tatedj  that,  unless  Kis  pecuniary  de« 
manda  were  discharged,  ^e  olerk  must  not  return.  At 
length,  the  necessary  sum  was  raised,  and,  on  the  S7th  of 
December,  1831,  he  returned  to  his  master's  service.  It 
was  then  agreed  between  them,  that  he  should  serve  such 
further  period,  beyond  the  expiration  of  his  articlesi 
as,  exclusive  of  the  period  during  which  he  had  been 
absent,  would,  with  the  tune  of  his  actual  service^  amount 
to  five  years.  He  accordingly  continued  in  service  till 
the  15th  of  October*  He  had  then  served  more  than 
five  years;  and  the  only  question  was,  whethel»,  as  the 
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supplemental  period  had  been  served  after  the  expiration  1835. 

of  the  five  years  for  which  he  bad  been  articled,  that  was  Ex  parte 
sufficient  within  the  meaning  of  the  statute.  The  case  of  Frost. 
Ex  parte  Hubbard  (a)  was  in  point.  There,  the  clerk  had 
served  the  whole  of  the  five  years  with  the  exception  of 
two  months;  but  at  the  end  of  that  period  he  had  served 
an  additional  two  months.  That  was  held  to  be  a  suffi- 
cient service  to  entitle  him  to  be  admitted. 

Patteson,  J. — Under  the  circumstances,  and  on  the 
authority  of  that  case,  I  think  that  this  gentleman  may  be 
admitted. 

Admitted. 

(a)  Ante,  Vol.  1,  p.  438. 


Doe  d.  Goodwin  r.  Roe. 

Xf^ZrZ/ moved  for  judgment  against  the  casual  ejector.  Theyenuein 

The  venue  was  in  the  county  of  Wilis,  and  that  county  was  ^hg  dedlration 

stated  in  the  body  of  the  declaration.     In  the  margin,  l^*^"^" 

howeverj  Gloucestershire  was  mentioned.     This,  he  sub-  thetenuein  the 

mitted,  was  not  material,  the  venue  in  the  body  of  the  de-  ciantion  is  cor- 
claration  being  right. 

Pattbson,  J. — ^That  is  sufficient.  If  the  county  stated 
in  the  body  of  the  declaration  is  correct,  the  venue  men- 
tioned m  the  margin  is  unimportant 

Rule  granted. 


rect 


y2 
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1836. 

RowELL  r.  Brebdon. 

If  a  plaintiff  MjLAYWARD  appUed  for  a  writ  of  certiorari,  under  the 
Sr^rorilThis  19  Gf^^-  3,  c.  70,  8.  4,  to  remove  a  judgment  obtained  in 
removed  a  judg-  an  inferior  jurisdiction,  for  the  purpose  of  issuing  execution 

ment  into  a  su-  J'         i.  .     i 

perior  Court  bj  thercon.    The  facts  disclosed  in  his  affidavits  were  these: — 

writofc^^torari,  During  the  last  vacation  a  writ  o{ certiorari  was  issued,  test- 

i"ave*of  the°"^  ®^  *°^  returnable  in  vacation,  without  applying  to  either  of 

Court,  luch  the  superior  Courts  at  Westminster,  and  filing  an  affidavit,  as 

amendments  .1,1  rwii       •    n    .       ^  •       1      «• 

will  be  allowed,  required  by  the  statute.  The  mtenor  Court,  in  obedience 
posedtaTwiiien-  ^^  ^^^  Certiorari,  returned  the  judgment.  The  question  was, 
able  him  to  avail  xvhsit  course  could  be  puTsued  under  these  circumstances. 
Judgment,  with-  whcrc  all  the  proceedings  were  so  irregular.  It  was  sub- 
the  defendant     mitted,  that  the  Court  might  consider  them  as  nullities,  and 

issue  a  fresh  writ  of  certiorari,  or  allow  the  leave  of  the 
Court  now  granted  to  have  a  retrospective  operation  in 
confirming  what  had  been  done. 

Patteson,  J. — If  a  new  writ  of  certiorari  be  issued,  the 
inferior  jurisdiction  cannot  return  the  judgment,  because 
it  is  already  in  Court;  and  it  is  difficult  to  say,  that  the 
Court  can  act  on  it  now  it  is  here,  because  it  has  been 
brought  here  irregularly.  First,  the  writ  has  been  ob- 
tained in  vacation,  which  is  irregular,  the  leave  of  the  Court 
being  necessary.  Secondly,  it  has  been  obtained  without 
filing  a  special  affidavit  of  the  facts.  Thirdly,  it  has  been 
tested  in  vacation  instead  of  term  time^  Fourthly,  it  has 
been  made  returnable  in  vacation  instead  of  being  made 
returnable  on  a  day  certain  in  Court,  according  to  the 
practice  of  the  King's  Bench.  The  whole  proceedings, 
therefore,  are  irregular.  These  irregularities  do  not  ap- 
pear to  have  been  committed  from  any  improper  motive, 
but  merely  from  inadvertence;  and,  therefore,  I  think  you 
may  take  a  rule  to  shew  cause  why  the  teste  and  return 
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of  the  certiorari  and  subsequent  proceedings  should  not 
be  amended,  and  why  the  plaintiff  should  not  be  at  liberty 
to  issue  execution  upon  the  judgment.  As  it  is  now  late  in 
the  term,  cause  may  be  shewn  at  chambers.  This  course 
cannot  work  any  injustice  to  the  defendant. 

Rule  nisi  accordingly  (a). 


ROWELL 
V. 

Bkegdon. 


(a)  If  the  certiorari  issues  out 
of  Chancery  it  is  an  original  writ, 
and  may  be  tested  at  any  time  in 
term  or  vacation,  and  should  be 
made  returnable  on  a  general  re- 
turn day.  (Tryc,  10).  The  an- 
cient practice  does  not  appear  to 
be  affected  by  1  Will.  4,  c.  3 ;  for 
that  statute  applies  only  to  "  writs 
now  usually  returnable  before  any 
of  his  Mijesty's  Courts  of  King's 
Bench,  CommonPleas,  and  Exche- 
quer respectively;"  and  such  a 
writ  is  returnable  in  the  Court  of 
Chancery.  (1  Tidd,  Prac.  406,  ed. 
9).  Such  a  writ  therefore  will 
still  be  returnable  on  a  general 
return  day,  although  writs  in  the 
latter  Courts,  formerly  return- 
able on  general  return  days, "  may 


be  made  returnable  on  the  third 
day  exclusive  before  the  com*- 
mencement  of  each  term*  or  on 
any  day,  not  being  Sunday,  be- 
tween that  day  and  the  third  ex- 
clusive before  the  last  day  of  the 
terra."  This  will,  of  course,  be  al- 
ways subject  to  the  provisions  of 
the  Uniformity  of  Process  Act. 
With  respect  to  informalities  in 
writs  of  certiorari,  it  is  to  be  ob- 
served, that  third  persons  cannot 
object  to  the  misdirection  of  a 
certiorari  to  remove  a  cause  from 
an  inferior  Court,  if  the  proper 
officers,  in  whose  keeping  the  re- 
cord was,  waive  the  objection,  and 
return  the  record  upon  such  writ. 
{DarUeU  v.  Phillips,  4  T.  R.  499). 


France  and  Others  v.  Wright. 

ArCHBOLD  moTcd  for  an  attachment  for  non*pay-  in  order  to  ob- 
ment  of  costs  pursuant  to  the  Master's  allocatur.  The  B,cn"or*non-' 
payment  was  directed  to  be  made  to  some  one  of  the  plain-  P«y«>en^  °f 

*    "^  *  costs  pursuant 

tiffs    or    their   attornies.       The  affidavit,  howeyer,  on  to  the  Master's 
which  he  moved  did  not  describe  the  parties,  who  denied   most  appear, 
the  payment,  as  plaintiffs  in  the  cause;  nor  did  the  affida-  Sj^Jt^^thS  the 

persons  denying 
the  payment 
are  those  men- 
tioned in  the  allocatur. 


vit  deny  payment  to  the  attornies. 
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Pattbson,  J. — In  the  case  of  Johmau  r.  SmaUwood  (a) 
it  was  decided,  that,  if  a  defendant  seeks  to  set  aside  pro- 
ceedings on  the  ground  of  not  baring  been  serred  with 
process,  it  must  appear  by  his  affidavit  that  he  is  the  de* 
fendant  in  the  cause.  On  the  authority  of  that  case,  I 
think  you  are  not  entitled  to  your  rule,  as  from  the  affida- 
vit it  does  not  now  appear,  that  they  who  made  the  affi* 
davit  are  the  persons  who  were  entitled  to  receive  the  mo- 
ney. Besides,  I  think  you  had  better  have  an  affidavit 
denying  the  payment  to  the  attornies. 

Rule  refused. 


(a)  Ante,  Vol.  2,  p.  588. 


Sembkt  that 
the  Court  will 
make  a  condi- 
tional  order  for 
setting  aside  an 
outlawry,  in  or- 
der to  prevent 
an  insolvent 
from  remaining 
in  custody  un- 
necessarily. 


Nicholson  and  Another  v.  Nichols, 

K^LARKSON  moved  for  a  conditional  order  for  setting 
aside  an  outlawry  against  an  insolvent,  under  these  cir- 
cumstances:— The  insolvent  had  taken  the  benefit  of  the 
act,  and  was  sentenced  to  be  imprisoned  for  a  further 
period,  which  would  expire  on  the  ISth  March,  That 
would  entitle  him  to  be  discharged  from  the  outlawry;  but, 
in  order  to  set  it  aside,  an  application  must  be  made  to  the 
Court  in  term  time.  The  Court,  according  to  the  case  of 
Dixon  V.  Baker  (a),  would  not  do  that,  until  the  insolvent 
has  suffered  the  period  of  imprisonment  directed  by  the 
Court  of  Insolvent  Debtors,  as  that  imprisonment  was  a 
condition  precedent  to  his  discharge.  If  the  insolvent 
were  to  wait  until  the  next  term,  as  he  was  now  in  custody 
under  the  capias  utlagaium^  he  must  remain  in  prison  un- 
necessarily from  the  ISth  March  until  the  15th  Aprils  as 
the  term  did  not  commence  till  that  day.  Unless  the 
Court  therefore  would  interfere,  by  making  a  conditional 


(a)  Ante,  Vol  2,  p.  517< 
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order  for  his  discharge,  the  defendant  would  thus  unne-         1835. 
oessarily  be  deprived  of  his  liberty  for  above  a  month.  nicholumi 


Patteson,  J. — In  the  case  of  Dixon  v.  Baker,  the 
Court  was  required  to  set  aside  an  outlawry  before  the 
defendant  had  suffered  the  period  of  imprisonment,  the 
suffering  of  which  was  the  condition  of  his  discbarge. 
The  object  of  the  application  there  was  not  to  prevent 
any  unnecessary  imprisonnient  being  inflicted  on  the  de- 
fendant I  think,  therefore,  that  you  may  take  a  rule  to 
shew  cause  why  an  order  should  not  be  made  for  setting 
aside  the  outlawry,  on  condition  that  he  continues  in  cus* 
tody  until  the  ISth  March. 

Rule  tdsi  accordingly. 

The  rule  was  afterwards  enlarged  to  shew  cause  at 
Chambers. 


Nichols. 


Ex  parte  Cirkett. 

iStEER  applied  for  a  rule  to  shew  cause  why  a  mofufa-  iraparUhderk 

i»ftf  should  not  issue  to  the  incumbent  and  churchwar-  privedofhisof- 

dens  of  the  parish  of  Elsiaw,  commanding  them  to  restore  ^  to  wtore*" 

a  person  named  Cirkett  to  the  office  of  parish  clerk,  from  himmustbedi- 

.  ,  rected  to  the  in- 

which  he  had  been  removed  by  the  incumbent  without  cumbent^and 

not  to  the 
cause.  churchwarden!. 

To  authorise 
such  a  tumdO" 

Patteson,  J. — If  the  nuindamus  is  issued,  it  must  be  «i»i  ^^  must 
directed  to  the  incumbent.    The  churchwardens  have  no  that  he  has  been 
concern  with  the  appointment  of  the  parish  clerk.  ^^^^  ""^^ 

Semble,thtLiht 
may  be  depriT- 

Steer. — The  churchwardens  have  been  very  active  in  ed  by  the  in- 
obstructing  the  clerk  from  the  performance  of  his  duties,  ^^  °^ 
and  placing  another  in  his  situation.      It  does  not  appear 
that  there  has  been  any  cause  assigned  for  the  removal  of 
the  applicant. 
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1836.  Patteson,  J. — I  am  far  from  saying  that  the  incum- 

bent cannot  remove  him  for  cause.      Has  he  appointed 


Ex  parU 

CiRUTT.      another  person  in  his  place? 

Steer, — ^The  affidavits  do  not  shew  that  the  incumbent 
has  appointed  another  by  any  formal  appointment;  but 
he  refuses  to  allow  Mr.  Cirkett  to  officiate,  and  employs 
another  person  to  perform  the  duties  of  the  office. 

Patteson,  J. — The  affidavits  in  such  a  case  should 
shew  clearly  that  the  party  has  been  deprived  of  his  of- 
fice, as  the  object  of  the  mandamus  is  to  restore  him.  You 
may,  I  think,  on  the  facts  which  you  state  take  a  rule  to 
shew  cause. 

Rule  nisi  granted. 


Waters  r.  Weatherby. 

Whefc  a  plain-  JSUSBY  shewed    cause   against  a  rule  obtained  by 

totryaTone  Miller  foT  reviewing  the  Master's  taxation*    The  facts 

fiom  Ac**"Iifa  ^^^  these:— Notice  of  trial  had  been  given  for  the  first 

of  btiaincBs,  the  sittings  in  last  Michaelmas  Term.     The  plaintifi*  was  pre- 

cauae  does  not 

come  on,  and  pared  to  try  thoughout  those  sittings;  and  the  defendant 
last  du  X^-  ^^^  attended  there  with  his  witnesses.  The  first  sittings 
cond  sittings       lasted  until  the  end  of  the  day  before  the  second  sittings ; 

commence,  but  ''  ^ 

the  plaintiff  is  but  the  causc  uot  being  tried   in  consequence  of  the 

drawhbre^  *  length  of  the  list,  it  remained  for  trial  at  the  second 

Sto^'L'b^b'  sittings.    By  accident,  the  attorney,  however,  neglected 

been  reseaied,  to  rcscal  his  record  for  those  sittinffs,  and  therefore  the 

he  is  still  not  ® 

liable  to  the       cause  was  struck  out  of  the  paper.    The  cause  was,  how- 
awterf the  rst  ^^^^^  ultimately  tried,  and  the  defendant  obtained  a  ver- 
dict   On  taxation,  the  Master  refused  to  allow  the  defen- 
dant the  costs  of  the  first  sittings.     The  object  of  the 
present  rule  was^  that  the  Master  might  be  directed  to 


Wbathkrbt. 
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review  his  taxation^  on  the  ground  that  the  defendant  was         1835. 
entitled  to  his  costs    of  attending  at  the    first  sittings.      71"" 
He  was  not,  it  was  contended^  entitled  to  those  costs,    _     «. 
as  the  plaintiff  had  been  guilty  of  no  default  at  the 
first  sittings.    The  reason  of  the  cause  not  coming  on  at 
those  sittings  was,  that  the  Court  was  not  in  a  situation  to 
proceed  with  it.     The  plaintiff  was,  however,  prepared  to 
try,  and  had  done  every  thing  which  could  enable  him  so 
to  do.    There  was,  in  fact,  no  default  until  the  second 
sittings.     The  defendant,  therefore,  could  not  be  entitled 
to  obtain  costs  from  the  plaintiff  when  he  had  not  been 
the  cause  of  them. 

MiUer,  in  support  of  the  rule. — The  expenses  of  the 
plaintiff  at  the  first  sittings  were  rendered  useless  by  the 
default  of  the  plaintiff  at  the  second.  He  having  thus 
been  the  cause  of  such  expenses,  he  ought  to  re-imburse 
the  defendant.  The  two  sittings  might  in  this  case  be 
considered  in  fact  as  but  one. 

Patteson,  J. — It  cannot  be  said  that  these  two  sittings 
ought  to  be  considered  as  one.  They  were  two  different 
sittings,  and,  when  the  second  sittings  began,  the  parties 
were  in  the  same  situation  as  if  the  first  sittings  had  never 
existed.  The  difficulty  apparently  introduced  into  the 
case  arises  from  the  circumstance  of  the  first  sittings  last- 
ing till  the  second  began.  Here  the  reason  for  the  cause 
being  struck  out  was,  that  the  record  had  not  been  re- 
sealed.  But,  supposing  it  had  been  resealed  for  the  se- 
cond sittings,  there  is  no  pretence  for  saying  that  the 
plaintiff  would  have  been  liable  to  the  costs  of  the  first 
sittings.  If  these  sittings  had  been  two  months  asunder 
there  would  have  been  no  difficulty  at  all;  and  the  fact 
of  one  sittings  running  into  the  other  can  make  no  differ- 
ance.  Suppose  the  cause  had  been  made  a  remanet  from 
one  assize  to  another,  in  consequence  of  the  Court  not 
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18S6.  being  able  to  try  aH  tfae  caases  entered,  there  is  no  reason 
for  saying  that  the  plaintiff  would  have  been  liable  to  the 
defendant's  costs  at  the  first  assizes.  The  reason  is,  that 
the  delay  is  not  the  delay  of  the  pkintiff,  but  the  delay  of 
the  Court.  The  present  rule  must,  therefore,  be  dis- 
charged. 

Rule  discharged. 


Re  Joseph  Hodgson. 

In  order  to  en-  JSAINES  moved  for  a  rule  to  shew  cause  why  a  person 
to  punish  an  named  Jo9eph  Hodgson  should  not,  under  the  SS  Geo.  2, 
ISL^who  hiT'"  ^*  ^'  ^  1*'  ^  committed  to  the  prison  of  the  Court  of 
acted  in  the       King's  Bench  for  a  time  not  exceeding  one  year.     The 

name  of  an  at-  <7  ^ 

tomey  with  big  words  of  the  scctiou  wcrc,  *'  Whereas  divers  persons, 
neMgsarylsrit'  who  are  uot  examined,  sworn,  or  admitted  to  act  as 
th'^jS^'o"***?  *tto'n*®*  o'  solicitors  in  any  Court  of  law  or  equity,  do 
c46, 8. 11,  that  in  conjunction  with,  or  by  the  assistance  or  connivance  of, 
wi'th  the      certain  sworn  attomies  and  solicitors,  and  by  various  subtle 


the^iatteT  °^      oontrivances,  intrude  themselves  into  and  act  and  practise 
If  inch  know-  in  the  officc  and  business  of  attornies  and  solicitors,  to  the 

ledge  be  proved, 

on  ittch  an  ap-  great  prejudice  and  loss  of  many  of  his  Majesty's  subjects, 
Conrt^i direct  ^^^  ^^  scandal  of  the  profession  of  the  law;  be  it  there- 
that  he  ahaii  be  foj^  enacted,  that,  from  and  after  the  29th  day  of  Sep- 

required  to  shew  '  '  .  . 

cause  why  be  tenAer,  174f9,  if  any  sworn  attorney  or  solicitor  shall  act 

struck  oif  the  as  agent  for  any  person  or  persons  not  duly  qualified  to 

^enmesection  ^^^  ^^  ^^  attorney  or  solicitor  as  aforesaid,  or  permit  or 

although  the  suffer  his  name  to  be  in  any  ways  made  use  of  upon  the  ac^ 

party  seeking  to  ^  * 

punish  the  un-    count  ot  for  the  profit  of  any  unqualified  person  or  per* 

qualified  person  ,  ^  i.  i-/»    i 

b  not  desirous  *on8,  or  send  any  process  to  such  unqualified  person  or 
su^mS^d-  P®"<>n»»  thereby  to  enaUe  him  or  them  to  appear,  act,  or 
ins*  practise  in  any  respect  as  an  attorney  or  solicitor,  knowing 

him  not  to  be  duly  qualified  as  aforesaid,  and  complaint 
thereof  shall  be  made  in  a  summary  way  to  the  Court  from 
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wbence  any  such  process  did  issue*  and  proof  made  thereof        \^96. 
upon  oath  to  the  satisfaction  of  the  Court,  that  such  sworn  ^ 

attorney  or  solicitor  hath  offended  therein  as  aforesaid,      Hoooson. 
then  and  in  such  case  every  such  attorney  or  solicitor  so 
offending  shall  be  struck  off  the  roll,  and  for  ever  after 
disabled  from  practising  as  an  attorney  or  solicitor;  and  in 
that  case,  and  upon  such  complaint  and  proof  madeas  afore- 
swl>  it  shall  and  may  be  lawful  to  and  for  the  said  Court  to 
commit  such  unqualified  person,  so  acting  or  practising  as 
aforesaid,  to  the  prison  of  the  said  Court  for  any  time  not 
exceeding  one  year."    The  affidavits  on  which  he  moved 
disclosed  the  following  facts :— -An  action  was  commenced 
in  May,  1834,  by  a  person  named  Robert  Walker  against 
another  named   William  Walker.     In  it,  Joseph  Hodg'* 
son,  against  whom  the  application  was  made,  acted  as  at- 
torney for  the  defendant.     About  the  commencement  of 
the  month  of  July  a  search  was  made  at  the  Stamp  Office ^ 
and  it  was  then  discovered  that  Hodgson^  who  had  been 
regulary  admitted  in  the  year  1827,  had  been  uncertifi- 
cated from  November  1830  to  July  1832.     By  operation 
of  the  37  Geo*  3,  c*  90,  s.  31,  he  waa  absolutely  off  the  roll 
after  he  had  been  one  whole  year  without  certificate,  and 
had  thus  become  an  unqualified  person.     On  the  d3rd  of 
July,  1834,  a  notice  stating  this  discovery,  and  the  liability 
to  penalties  consequently  incurred,  was  sent  to  Hodgson. 
A  notice  to  the  same  effect  was  also  sent  to  the  agent  of 
Hodgeo»f  who  resided  in  London.    On  the  27th  of  Octo- 
her  an  order  was  obtained  for  changing  the  defendant's 
attorney,  and  the  name  of  the  agent  was  substituted  as  the 
attorney.    The  proceedings  in  the  cause  then  went  on  in 
the  name  of  the  agent;  and,  aft^er  Michaelmas  Term,  Hodg- 
son sent  in  his  bill  for  business  done  during  Michaelmas 
Term,  but  which  had  been  transacted  in  the  name  of  the 
agent.     The  defendant  swore  that  he  never  employed  any 
one  as  his  attorney  but  Hodgson.    These  facts  shewed, 
that  Hodgson,  being  at  the  time  an  unqualified  person. 
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1835.        had  acted  in  the  name  of  an  attorney,  and  therefore  came 
"     "      within  the  meaning  of  the  statute  on  which  the  motion  was 
HoDosov.     founded, '  and  was  therefore  liable  to  the  penalty  provided 
by  it. 

Pattbson,  J. — I  do  not  see  how  you  can  reach  Hodgson 
without  first  proceeding  against  the  agent ;  for  the  words 
of  the  act  of  Parliament  are,  **  every  such  attorney  or  so- 
licitor, so  offending,  shall  be  struck  off* the  roll,  and  for  ever 
disabled  from  practising  as  an  attorney  or  solicitor ;  and 
in  thai  case,  and  upon  svch  complaint  and  proof  made  as 
aforesaid,  it  shall  and  may  be  lawful  to  and  for  the  said 
Court  to  commit  such  unqualified  person,  so  acting  or  prac- 
tising as  aforesaid,  to  the  prison  of  the  said  Court  for  any 
time  not  exceeding  one  year.** 

Baines  admitted,  that,  at  that  moment,  he  was  not  pre- 
pared with  sufficient  materials  to  shew  that  the  agent  was 
cognizant  of  Hodgson  being  ofi^  the  roll. 

Fatteson,  J. — Unless  you  can  bring  the  fact  of  Hodg- 
son being  off*  the  roll  home  to  the  knowledge  of  the  agent, 
I  do  not  think,  under  the  words  of  the  act  of  Parliament, 
you  can  proceed  against  Hodgson. 

Rule  refused. 

Baines  on  a  subsequent  day  renewed  his  application, 
and  produced  an  affidavit,  the  effect  of  which  was  to  shew 
that  the  agent  was  conscious,  at  the  time  his  name  was 
used  in'  the  conduct  of  the  cause,  that  Hodgson  was  off 
the  roll. 

'  Patteson,  J. — That  will  then  entitle  you  also  to  a  rule  to 
shew  cause  on  the  other  part  of  the  clause,  which  renders 
the  attorney  liable  to  be  struck  off  the  roll  for  permitting 
such  a  person  as  Hodgson  to  practise  in  his  name. 
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Baines  said,  he  was  not  instructed  to  press  the  case  as  1835. 

against  the  agent,  as  the  illegality  of  HodgsorCs  conduct  ^ 

was  equally  great,  whether  the  agent  was  conscious  or  not  Hodgson. 
of  his  being  off  the  roll* 

Patteson,  J. — If,  from  the  reading  of  the  affidavits  on 
which  you  move,  I  perceive  there  has  been  great  miscon- 
duct on  the  part  of  an  attorney  of  this  Court,  I  cannot 
avoid  directing  that  he  shall  answer  for  it  before  the 
Court.  You  will,  therefore,  take  a  rule  nisi  against 
Hodgson,  requiring  him  to  shew  cause  why  he  should  not 
be  committed  to  the  prison  of  this  Court  for  a  period 
not  exceeding  a  year,  and  a  rule  nisi  against  the  agent, 
requiring  him  to  shew  cause  why  he  should  not  be  struck 
off  the  roll. 

Rules  nisi  accordingly. 


Wilton  v.  Chambers. 

JlSaRSTOW shewed  cause  against  a  rule  obtained  by  the  j^  tberifl;  under 
Solicitor-General,  requiring  Henry  GillPaxion,  Esq.,  late  *9^^  *^m  ""be 
sheriff  for  the  county  otDorset,  to  shew  cause  why  he  should  compelled  to  re* 
not  make  a  return  to  the  writ  of  Ji.  fa.  issued  in  the  above  fi.fa,,  although 
case,  and  under  which  he  had  seized  the  defendant's  goods*  {J^^yj^^'^out 
The  facts  of  the  case  were  these : — About  four  years  ago  a  o*"  offl««>  ^^ 

haCy  by  leave  of 

writ  of  ^.  fa*  came  to  the  hands  of  the  sheriff  of  Dorset^  the  Cour^  with* 
shire  (Mr.  Paxion),  requiring  him  to  seize  the  goods  of  the  poJeLionof  the 
defendant*     He  accordingly  effected  a  seizure,  and  soon  property  seized, 
after  received  notice  from  the  assignees  of  the  defendant 
that  a  commission  of  bankrupt  had  issued  against  him,  and, 
therefore,  that  he  most  not  proceed  to  sell.     The  sheriff 
then  applied  to  the  Court  of  King's  Bench,  which  Court 
from  term  to  term  enlarged  the  return  of  the  writ.   After- 
wards, under  the  Interpleader  Act  (which  had  passed  in 

VOL»  III.  z  D.  p.  c. 


Wilton 
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1835.         the  mean  tiine)^  rules  were  made,  which  brought  the  assig- 
nees before  the  Court;  and  ultimately  a  rule  was  drawn 
V.  up  by  the  authority  of  the  Court,  empowering  the  sheriff 

Chambers 

to  withdraw,  with  liberty  to  re-enter,  by  leave  of  the  Courts 
in  case  the  invalidity  of  the  commission  should  be  decided 
in  a  cause  of  Bemaseoni  v»  Farebrot/tery  then  depending. 
That  cause  was  afterwards  tried,  in  which  the  assignees 
were  plaintiffs,  and  were  nonsuited  on  the  ground  of  their 
not  establishing  the  act  of  bankruptcy.  An  application 
was  then  mi^de  on  the  part  of  the  present  plaintiff  to  com- 
pel the  sheriff  to  re-enter  and  take  possession  of  the  de*- 
fendant's  goods.  On  that  occasion  the  Court  said,  "  If 
the  sheriff  thinks  proper  to  re-«nter,  he  may  do  so  under 
the  terms  of  the  rule;  but  if  he  does  not,  the  Court  has 
no  power  to  compel  him  to  re-enter  (a)"  The  same  rea^ 
sons  which  existed  at  the  time  of  making  that  application 
for  not  granting  it,  now  existed  against  the  present.  How 
was  it  possible  for  a  sheriff  to  re-enter  and  seize  the  same 
goods  which  he  had  formerly  seized,  when  so  great  a 
length  of  time  had  elapsed  since  he  had  gone  out  of  office? 
All  identity  of  the  property  must  now  be  completely  des- 
troyed. The  sheriff  was  now  out  of  office ;  the  bailiff  who 
had  originally  entered  was  dead,  and  no  official  seal  now 
existed  of  which  he  could  make  use.  It  would  be  most 
unjust  to  require  the  sheriff  to  make  a  return  to  the  writ, 
when  the  only  consequence  must  be,  if  be  were  to  make 
any  effectpal  return^  that  he  must  render  himsetf  a  tres- 
passer. 

The  Soltcitor-General  andR.  Alexander ^  in  support  of 
the  rule,  contended,  that,  although  the  Court  might  not 
feel  itself  authorized  to  compel  the  sheriff  to  re^nter^ 
there  could  be  no  objection  to  the  sheriff  being  compdied 
to  make  a  return  to  the  writ  which  had  been  placed  in  his 

(a)  AntSi  p.  12, 
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hands,  and  which  he  was  bound  to  execute.    If  he  thought         1835. 
fit  he  might  make  a  return  of  the  special  circumstances;       wilton 
but  unless  some  return  were  made,  the  plaintiff  would  be  v. 

Chambers. 

Without  ally  remedy. 

Cur,  adv.  eulL 

Patteson,  J. — ^I  have  had  considerable  difliculty  in  de* 
termining  what  I  ought  to  do  in  the  present  case.  If  the 
rule  of  the  last  term  alluded  to  by  Mr.  Barsiow  was  dis- 
charged, on  the  ground  that  the  sheriff  had  a  discretion  to 
exercise  as  to  whether  he  would  re-enter  or  not,  the  party 
interested  in  the  matter  has  still  a  right  to  know  in  what 
way  he  has  exercised  that  discretion.  The  present  rule 
requires  the  sheriff  to  shew  cause  why  he  should  not  make 
a  return  to  the  writ.  Now,  under  the  circumstances,  I  do 
not  see  bow  Lean  avoid  making  the  rule  absolute.  He 
shall,  however^  have  time  to  return  it  until  the  fifth  day  of 
the  next  term* 

Rule  absolute  accordiogly. 


Doe  d.  Probert  «?.  Roe. 

r  .    WILLIAMS   moved   for  leave  to  sign  judgment  Yf\itre  it  be- 

against  the   casual  ejector.     The  venue  was  in  Wnles;  ca'ne  necessary 

•  '  to  employ  an  in- 

and  one  of  the  tenants,  who  was  a  W^lchman,  did  not  terpreter,  in  or- 

understand  English.     The  deponent,  who  went  to  serve  u,"  tenamX*" 

the  ejectment,  was  unable  to  ^eak  Welch.    He  therefore  ^^^r^^iion  hT  ^*'" 

induced  another  tenant,  who  did  understand  both  .lan»-  ejectment,  but 

guages,  to  explaui  the  nature  and  object  of  the  declaration,  upon  oaih:— 

The  deponent  heard  and  saw  the  tenant  speaking,  and,  as  ^pUna^lfon  w^^ 

he  beUeved,  interpreting  the  e:i^planation  which  he  ffave.  8«ffl«f "'  *«  «»- 

'^  **  ^  o  title  the  lessor 

of  the  plaintiff 

Patteson,  J.— I  think  that  is  sufiicient  to  entitle  you  to  ^^  »*»°  J"^8- 

.     -  •'  ment. 

Sign  judgment. 

Rule  granted. 

z2 
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Doe  d.  Darwent  v»  Roe. 

A  notice  at  the  JLfOIVLING  moved  for  judgment  against  the  casual 
ation^in  eject-''  ejectoF.  The  peculiarity  of  tlie  case  was,  that^  in  the  no- 
!"^"I'*^?ii'^15    tice  at  the  foot  of  the  declaration,  the  words  "  you  will  be 

to  state  that  the  '  ^ 

conaequenceof    tumcd  out  of  possessiou  of  the  samc**  were  omitted  to  be 

the  action  not  iiii  *»i.  t.-i 

being  defended  Stated,  as  the  legal  conscquence  of  the  action  not  being  de- 
the  tenam'ouf  funded  by  the  tenant.  The  notice  merely  informed  the 
deferti^bu'  "  *®"«^"^  ^^^^  judgment  by  default  would  be  suflTered. 

may  be  amend- 

Patteson,  J. — I  think  that  is  not  sufficient,  as  the  con- 
sequence of  the  action  not  being  defended  is  not  suffi- 
ciently pointed  out. 

DawUng  then  suggested,  that  the  Court  might  allow 
an  amendment  in  such  a  case ;  and  cited  Doe  d»  Bass  ▼. 
Roe  (a),  where  the  Court  allowed  a  notice  at  the  foot  of 
the  declaration  in  ejectment  to  be  amended,  by  inserting 
"  Hilary''  instead  of  "  Easter''  Term.  There  would, 
perhaps,  be  no  objection  to  a  rule  being  drawn  up  in  this 
form,  to  shew  cause  at  chambers  within  a  week,  why  the 
notice  at  the  foot  of  the  declaration  should  not  be  amend- 
ed, by  the  introduction  of  the  words  **  you  will  be  turned 
out  of  possession  of  the  same,"  and  why  the  lessor  of  the 
plaintiff  should  not  be  at  liberty  to  sign  judgment  against 
the  casual  ejector. 

Patteson,  J. — I  think  there  is  no  objection  to  that 
course. 

Rule  msi  accordingly, 
(fl)  7  T.  R.  469. 
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Green  r.  Brown. 

Sew  ELL  applied  under  the  1  &  2  Witt.  4,  c  58,  8. 6,  under  the  i  sc 
(the  Interpleader  Act,)  on  the  part  of  the  aheriff,  who  had  ^  ^'/(ht'inur- 
received  notice  of  various  claims  on  certain  property  seiz-  pleader  Act,) 
ed  by  him,  under  a  writ  of  execution  issued  by  the  plain-  not  wait  for  pro- 
tiff  against  the  defendant's  property.    He  thought  it  right  ^f^'^StSirt 
to  mention,  that  no  declaration  had  been  delivered  in  any  him  before  he 

"    applies  to  the 

action  against  the  sheriff.  Court  for  reiiei: 

Patteson,  J. — That  is  of  no  importance  in  an  applica- 
tion of  this  sort,  on  the  part  of  the  sheriff,  under  s.  6  of 
this  act.  It  would  be  necessary,  if  it  were  made  under 
s*  1  of  the  act,  on  the  part  of  a  stakeholder.  There,  it  is 
necessary,  by  the  words  of  the  statute,  that  it  should  be 
made  **  after  declaration,  and  before  plea.**  But,  under  the 
6th  section,  the  words  are  "  when  any  such  claim  shall  be 
made  to  any  goods  or  chattels  taken  or  intended  to  be 
takenin  execution  under  any  such  process,  or  to  the  pro- 
ceeds or  value  thereof;  it  shall  and  may  be  lawful  to  or 
for  the  Court,  from  which  such  process  issued,  upon  ap- 
plication of  such  sheriff  or  other  officer,  made  before  or 
after  the  return  of  such  process,  and  as  weU  before  as  of* 
ier  any  action  brought  against  such  sheriff,  or  other  offi- 
cer, to  call  before  them"  &c.  The  sheriff,  therefore,  need 
not  wait  for  any  action  to  be  brought  against  him  before 
he  makes  an  application  to  the  Court  for  relief.  You 
may  therefore  have  your  rule. 

Rule  nisi  granted  (a). 

(a)  See  2  DowL  Stat.  569. 
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Ex  parte  Fry. 
Where  an  aitor-  jj OW LING  moved  to  enter  the  name  of  an  attorney 

ncy,  through  the  .       ■»«■  •       /«»  rr»i 

ne^iigenceofhis  in  the  booK  at  the  Masters  office  nunc  pro  tunc.  The 
ted  to  in^ke"the  affid^^vit  On  which  he  moved  stated,  that  the  applicant 
*'**[^  ?*7?**"i   had  been  regularly  admitted,  taken  out  his  certificate,  and 

to  the  37  Oeo.  3,  ^  j  ^  » 

c.{»o,  8.27,  paid  the  legal  duty  down  to  the  present  time;  that  he  had 
Court  will  allow  causcd  it  to  be  entered  regularly  pursuant  to  the  37  Geo. 
tTdenZ:^pr^  3,  c.  90,  s.  27,  down  to  the  present  time,  with  the  excep- 
/iw»<r,  ifhehas     tiou  of  the  prcvious  year.     This  omission  arose  in  conse- 

taken  out  his  /»i-»i 

certificate  regu-  quence  of  the  negligence  of  his  clerk,  and  the  fact  of  such 
the  du^y  foi^*  omission  had  not  come  to  his  knowledge  till  within  the 
that  year.  \^^^  month.      The  affidavit  further  went  on  to  state,  that 

he  had  not  omitted  to  make  the  entry  from  any  improper 
motive,  and  that  he  was  not  aware  of  any  proceeding  hav- 
ing been  commenced  for  the  recovery  of  any  penalties 
to  which  he  might  have  been  subjected  by  the  said  sta- 
tute. Under  these  circumstances  it  was  submitted  that 
the  entry  might  be  made  nunc  pro  tunc.  No  injury  could 
be  caused  to  any  person  or  to  the  revenue,  since  the  ap- 
plicant had  paid  the  certificate  duty  regularly. 

Patteson,  J. — I  think  the  name  may  be  entered  nunc 
pro  tunc,  which  will  protect  him  from  any  penalties  he 
may  have  incurred  by  practising  without  such  entry  hav- 
ing been  made. 

Rule  granted. 
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Ex  parte  Philpot. 

fJ'MdLLE  Y  moved  to  re-admit  ao  attorney.    The  affi'^  ifan  attorney 

dafit  on  which  he  founded  his  application  stated^  that  the  f^^ex^fra||^n 

attorney  had  been  refi[ularly  admitted,  and  for  a  number  ©^ *»»  ccrtiflcaie, 

•^  o  ^  '  ^  ^  gYgn  though 

of  years  taken  out  his  certificate;  but  had  discontinued  to  with  the  hope 

do  80,  on  account  of  poverty,  for  one  whole  year.     During  out,  he"ainnot 

that  period  he  had  continued  to  practise,  but  only  in  two  ^'jtSI^at^'piJj!** 

instadces;  one  of  which  waa  a  case  in  which  he  himself  ment  of  the  ar- 

1  .i.tv  -»  r  rears  of  duty 

was  a  party,  and  the  other  one  m  which  be  acted  for  an-  for  the  yeara 

other  person.    From  that  second  suit,  he  had  hoped  to  hu  pfa^ill^d,'''' 

have  obtained  the  means  of  takinir  out  his  certificate,  but  ^^^  something 

'^  more  than  a 

had  been  disappointed.  nominal  fine. 

Patteson,  J. — He  may  be  re*admitted  on  payment  of 
the  year's  duty,  and  forty  shilKngs  fine.  If  a  man  finds  that 
he  cannot,  from  want  of  means,  take  out  his  certificate,  he 
must  not  be  encouraged  to  go  on  practising  without  his 
certificate,  upon  the  chance  of  his  being  able  to  get  mo- 
ney enough  to  take  it  out. 

Admitted. 


NoKBs  V.  Frazer. 

jU  UMFRE  Y  shewed  cause  against  a  rule  niH  obtained  Under  the  di- 

by  Hayes  for  reviewing  the  Master's  taxation  in  this  case.  ,^*^'*officer8^ro- 

The  facts  were  these: — At  the  last  Warwick  Assizes,  after  muigated  in  h. 

the  cause  had  been  called  on,  it  was  referred  to  an  arbi-  is  not  necessary 

trator,  with  directions  to  him  to  make  a  certificate  as  to  who^ctrtmfs*!  to 

the  amount  for  which  the  verdict  should  be  entered.  ®^*'^®  f  p)*'°" 

UflPto  obtain  full 

After  hearing  both  parties,  he  gave  a  certificate  for  2/.  10^.;  costs,  to  hear  the 

and  a  verdict  for  that  amount  was  accordingly  entered.  ^"'^    '""^  * 
The  question  then  was,  according  to  what  scale,  the  plain- 
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1835.  tiff  *s  costs  were  to  be  taxed,  the  verdict  being  under  SOL 
By  the  directions  to  taxing  officers  promulgated  by  the 
Judges  in  Hilary  Term,  4  WiU.  4,  it  was  provided  that 
^'  in  all  actions  of  assumpsit,  debt,  or  covenant,  wbere  the 
sum  recovered  or  paid  into  Court  and  accepted  by  the 
plaintiff  in  satisfaction  of  his  demand,  or  agreed  to  be  paid 
on  the  settlement  of  the  action,  shall  not  exceed  SOL  (with- 
out costs),  the  plaintiff's  costs  shall  be  taxed  according  to 
the  reduced  scale  hereunto  annexed.  Provided  that  in 
case  of  trial  before  a  Judge  in  one  of  the  superior  Courts 
or  Judge  of  assize,  if  the  Judge  shall  certify  on  the  postea 
that  the  cause  was  proper  to  be  tried  before  him  and  not 
before  a  sheriff  or  judge  of  an  inferior  Court,  the  costs 
shall  be  taxed  on  the  usual  scale  (a).*'  An  application 
was  then  made  to  the  Judge,  before  whom  the  cause  had 
been  referred,  for  his  certificate  that  it  was  a  fit  cause  to 
be  tried  before  him.  His  Lordship  then  suggested  an 
application  to  the  arbitrator,  and  the  latter  gave  a  cer- 
tificate that  it  was  a  proper  cause  to  be  tried  before  a 
Judge  at  Nisi  Prius.  The  Judge  then  certified  on  the 
postea  that  it  was  a  proper  case  to  be  tried  before  him. 
The  Master  then  taxed  the  plaintiff's  costs  on  the  usual 
scale  and  not  the  reduced  scale.  The  only  difficulty  in 
the  case  was  as  to  the  power  of  the  Judge  to  give  such  a 
certificate. 

Pattesom,  J. — The  question  is,  whether  the  Judge  had 
power  to  certify  in  a  case  which  he  bad  not  heard  entirely 
through. 

Humfrey. — That  is  the  question.  There  is  nothing  to 
shew  on  the  postea  that  the  case  was  ever  taken  out  of  the 
bands  of  the  Judge  and  jury.  In  making  up  the  record  it 
will  appear  that  the  Judge  has  given  his  certificate  after 
hearing  the  trial,  and  so  the  proceedings  wiU  appear  per- 

[<a)  Antej  Vol.  2,  p.  485« 
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fectly  regular.     The  Judge  has  certified  that  it  was  a  pro-      ,^^^* 
per  case  to  be  tried  before  him,  and  therefore  the  Master 
vras  right  in  taxing  the  plaintiff  his  costs  on  the  usual  scale. 

Hat/esp  in  support  of  the  rule,  contended,  that  a  certifi- 
cate for  such  a  purpose  as  the  present  could  not  be  granted 
where  the  Judge  had  not  heard  the  whole  case.  The 
reason  for  this  was  very  obvious ;  as,  unless  a  Judge  had 
heard  the  whole  of  it,  he  had  no  premises  on  which  to  de- 
cide. This  must  clearly  be  the  ca^e  from  the  very  lan- 
guage of  the  rule  which  spoke  of  **  trial,"  and  '*  tried." 
The  meaning  of  those  words  evidently  was,  that  the  cause 
must  be  fully  tried  before  the  Judge,  otherwise  no  **  trial  ** 
could  take  place ;  nor  could  it  be  said  that  it  had  been 
**  tried  *'  before  him. 

^  Cur.  adv.  vtdt. 

Patteson,  J. — ^This  case  depends  on  the  meaning  to 
be  attached  to  the  words  **  trial  before  a  Judge  in  one  of 
the  superior  Courts  or  Judge  of  assize.**  It  is  said  that 
the  Judge  has  no  power  to  make  a  certificate  unless  he  has 
heard  the  whole  cause  himself.  I  think  that  the  meaning 
of  the  above  words  is  in  case  of  a  cause  being  *' brought  on 
for  trial,'*  and  that  it  is  not  necessary  that  it  should  be  en- 
tirely tried  before  him.  When  it  is  brought  on  for  trial, 
it  is  for  him  to  determine  whether,  under  all  the  circum- 
stances, it  ought  to  have  been  tried  before  him.  As  the 
cause  went  on,  he  might  be  able  to  perceive  that  it  was  a 
proper  one  to  be  tried  before  him;  although  it  might  after- 
wards be  referred  to  some  other  person  to  certify  for  what 
amount  the  verdict  of  the  jury  should  ultimately  be  en- 
tered. If  the  whole  matter  had  been  referred  to  an  arbi- 
trator, it  might  have  been  more  difficult  to  decide  that  the 
Judge  could  give  such  a  certificate;  though  I  do  not  say 
that  he  might  not  even  then  certify.  But  it  is  quite 
clear  that  where  the  barrister  was  substituted  for  the 
jury,  as  to  the  amount,  the  Judge  was  right  in  taking 
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the  opinion  of  that  gentleman.  Again,  I  observe,  thai 
in  my  opinion  the  word  "  trial  **  means  **  brought  down 
for  trial."  The  present  rule  must,  therefore,  be  dis- 
charged.   I  say  nothing  about  costs. 


Rule  discharged. 


Where  a  clerk 
has  been  articled 
to  a  second 
master  pursuant 
to  the  22  Geo.  2, 
c  46,  s.  9,  and 
the  affidaTit  of 
such  articles  has 
not  been  filed 
within  three 
montlis  aAer 
their  execution, 
in  accordance 
with  section  3 
of  that  statute, 
he  cannot  be 
admitted,  nor 
can  such  affida- 
vit be  filed 
nunc  pro  tunc. 


Ex  parte  Joy. 

JuLUMFREY  moved  to  admit  an  attorney  under  the 
following  circumstances; — The  person  on  whose  behalf  he 
applied  had  been  articled  for  five  years  to  an  attorney  of  this 
Court.  Four  of  those  years  he  served  with  that  gentle- 
man. The  latter  then  leaving  off  practice,  he  was  articled 
to  another  attorney  for  one  year.  An  affidavit  of  the  exe- 
cution of  that  second  contract  was  not  filed  within  three 
months  after  its  execution  according  to  the  provisions  of  the 
22  Oeo*  S,  c.  46,  s.  9.  That  section,  after  providing  for  those 
cases  in  which  the  complete  service  of  five  years  could  not 
be  effected  with  the  same  attorney^  contains  these  words: — 
''  so  as  an  affidavit  be  duly  made  and  filed  of  the  execu- 
tion of  such  second  or  other  contract  or  contracts  within 
the  time,  and  in  like  manner  as  is  before  directed  concern- 
ing such  original  contract."  By  section  3  it.  is  directed, 
that  "  every  person  who  shall  be  bound  by  contract  in 
writing  to  serve  as  a  clerk  to  any  attorney  or  solicitor,  as 
by  the  same  act  is  directed,  shall,  within  three  months  next 
after  the  date  of  every  such  contract,  cause  an  affidavit  to 
be  made  and  duly  sworn  of  the  actual  execution  of  every 
such  contract  by  every  such  attorney  or  solicitor  and  the 
person  so  to  be  bound  to  serve  as  a  clerk  as  aforesaid,''  &c. 
By  section  4  of  the  same  act,  it  is  provided  that  '^  no  person 
who  shall  become  bound  as  aforesaid  shall  be  admitted 
or  enrolled  an  attorney  or  solicitor  in  any  Court  in  the 
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said  act  mentioned,  before  such  affidavit  so  marked  by  the  18%. 

proper  officer  shall  be  produced  and  openly  read  in  the  ^^^  ^^ 
Court  where  such  person  shall  be  admitted  and  enrolled  Joy. 
an  attorney  or  solicitor."  The  question  was,  whether 
under  these  circumstances  the  Court  could  allow  him  to 
be  admitted;  the  filing  of  such  affidavit  within  three 
months  being  constituted  by  the  act  a  condition  prece- 
dent to  the  admission. 

Patteson,  J. — ^The  words  of  the  act  are  so  strong  that 
I  do  not  feel  myself  authorized  to  permit  this  gentleman 
to  be  admitted. 

Humfrey  suggested  that  the  affidavit  might  be  filed 
nunc  pro  tunc* 

Patteson,  J. — The  act  of  Parliament  positively  requires 
that  the  affidavit  shall  be  filed  within  three  months  after 
the  execution  of  the  articles.  Under  these  circumstances, 
I  cannot  allow  it  to  be  now  filed. 

Refused. 

Gardner  v*  Green. 

Jeremy  moved  to  make  absolute  a  rule  niW,  for  refer-  service  of  a  rule 
ring  it  to  the  Master  to  compute  principal  and  interest  on  ^\J[^  "^^^ 
a  bill  of  exchange.    The  affidavit,  on  which  he  grounded  ^^^'^  landlady 

is  not  iufflcienc. 

his  motion,  stated,  that  the  deponent  had  left  the  rule  nisi 
with  the  landlady  of  the  defendant.  No  acknowledgment 
had  afterwards  been  made  by  the  defendant,  that  the  rule 
nm  had  ever  come  to  his  hadds. 

Patteson,  J. — That  is  not  sufficient. 

Rule  refused. 
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Baynton  and  Others  v.  Haryev. 

If  an  execution  JLHIS  Was  a  sheriff's  rule,  under  the  Interpleader  Act. 
doiw^is  prooss  ^*  appeared  from  the  affidavits  read,  that  the  sheriff  had 
against  certain    seized  Certain  goods  which  he  presumed  to  belong  to  the 

gooda  seised  ^^  ^       ^  ^    *•  ^  ^ 

under  a;7./a.,  defendant.  While  in  possession,  he  received  notice  from 
claimant,  the  ^  third  pcrsou  that  the  goods  belonged  to  him.  The 
righ1^oIhew"n  «h«riff  then  applied  to  the  plaintiff  for  an  indemnity.  This 
anactionagainst  he  refused,  on  the  ground  of  the  value  of  the  goods  being 
goods  were  the  only  ^5/.,  and  therefore  they  were  not  worth  the  expense 
dSnL^  **"*   of  a  contest  for  them.     The  sheriff  then  sold,  and  applied 

to  the  Court  for  relief,  under  the  sixth  section  of  the 

Interpleader  Act. 

Comyn  appeared  for  the  execution  creditor,  and  con- 
tended, that  after  his  client  had  given  notice  that  he 
would  not  litigate  the  property  of  the  goods,  the  sheriff 
had  no  right  to  compel  him  to  come  to  the  Court.  He 
had  abandoned  his  process,  and  therefore  the  sheriff  had 
no  occasion  to  pray  for  relief.  The  execution  creditor 
was  therefore  entitled  to  his  costs  against  the  sheriff. 

Piatt  appeared  for  the  claimant,  and  submitted,  that 
after  the  execution  creditor  had  refused  to  make  any  ef- 
fort to  enforce  his  claim  on  the  goods  in  question,  the  she« 
riff  need  not  have  continued  in  possession,  and  therefore 
was  not  entitled  to  relief*  If  that  were  so,  be  had  no 
right  to  bring  the  parties  before  the  Court,  and  therefore 
he  ought  to  pay  the  costs  of  the  claimant's  appearing. 

Ckadmcke  Jones  appeared  on  behalf  of  the  sheriff,  and 
contended,  that  he  having  made  a  seizure  under  aji.ja. 
of  certain  goods,  and  received  notice  of  a  claim  to  them, 
and  been  refused  an  indemnity  from  the  plaintiff,  he  could 
not  avoid  coming  to  the  Court. 
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Patteson,  J. — It  seems  to  me,  that  the  sheriff  is  not  to  1835. 
blame.  The  fact  of  his  selling  is  of  no  consequence,  as 
far  as  he  is  concerned.  If  he  had  a  right  to  come  to  the 
Court,  while  the  goods  were  in  specie,  he  had  also  a  right 
to  come  here  when  he  had  sold  them.  When  he  bad  sold 
certain  goods,  which  he  thought  belonged  to  the  defend-^ 
ant,  and  he  found  that  he  could  not  obtain  an  indemnity 
from  the  plaintiff,  he  was  compelled  to  come  here  to  pro- 
tect himself.  But  although  the  fact  of  sale  may  be  of  no 
consequence  as  far  as  the  plaintiflf  is  concerned,  it  may 
have  been  productive  of  injury  to  the  claimant;  and  he 
will  have  a  right  of  action  against  the  sheriff.  The  sheriff 
will  then  have  a  right  to  defend  himself,  by  shewing 
that  the  goods  were  really  the  property  of  the  defen- 
dant, and  therefore  that  he  was  not  a  trespasser  in  taking 
and  selling  them.  The  present  rule,  therefore,  must  be 
discharged,  without  costs,  as  far  as  it  concerns  the  plaintiff; 
and  the  costs  of  the  claimant  will  depend  on  the  event  of 
the  action  to  be  tried  between  him  and  the  sheriff,  and 
will  be  costs  in  the  cause. 

Rule  accordingly. 


Rex  f>.  GiBBs. 

x^HILTON  applied  for  leave  to  compound  a  penal  ac-  Leave  of  die 
tion,  where  a  portion  of  the  penalty  was  to  go  to  the  pounding  a 
Crown.    He  laboured  under  one  difficulty,  which  was,  that  Jh'^etheCWii 
he  had  not  the  consent  of  the  Attorney-General  for  that  i>  entitled  to  a 

portion  of  the 

purpose,  nor  was  he  aware  that  any  gentleman  had  been  penalty,  cannot 
instructed  to  consent  on  the  part  of  the  Crown.  ^ithoutSie^con- 

sent  of  the  At- 
torney-General* 

Patteson,  J. — Unless  you  have  the  Attorney-General's 
consent,  the  Court  cannot  grant  you  leave  to  compound ;  for 
if  it  were,  an  interference  with  the  interests  of  the  Crown 
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1836.  woald  be  made  without  the  knotrledge  or  authority  of  its 
officers.  If  you  can  obtain  the  Altorney-Generars  consent, 
yon  may  draw  op  the  rule,  but  not  till  then. 

ChiUdn  then  applied  to  be  allowed  to  take  his  rule  con« 
ditionally  on  production  of  the  Attorney-General's  consent 
at  the  office. 

Patteson,  J* — You  may  take  your  rule  in  that  form. 

Rule  accordingly. 


Where  an  itsue 
is  directed  to  be 
tried  between 


Wills  t?.  G.  Hopkins. 
Bragg  v.  The  Same. 

JiUTT  obtained  a  rule  calling  upon  John  and  Jame9 
Hopkins  to  shew  cause  why  a  sum  of  money  paid  into 
an  execution  Court,  in  pursuaucc  of  rules  made  in  these  causes  in  this 
claimant,  Court  and  in  the  Common  Pleas,  to  abide  the  event  of 

^he  Court  by  the  ^^  issuc  (a),  should  not  be  paid  out  to  the  plaintiffs,  and 
sheriff;  ""^e^  why  John  and  JamesHopkins  should  not  pay  the  plaintiffs 
Act,  but  the  their  costs,  under  the  Interpleader  Rule,  and  also  the  costs 
to  try,  and  of  the  rulc  in  the  Common  Pleas,  and  the  costs  of  this 
cWmTewmbe  appHca^io"-  The  motion  was  founded  on  an  affidacvit, 
liable  to  pay  the  which  stated  that  the   plaintiffs  issued  writs   of  /{.   /*a. 

execution  ere-  ,  *f      •^ 

ditor's  costs  against  the  goods  of  the  defendant ;  that  the  late  sheriff* 
timeof  the  claim  of  DoT^^Mevied  in  pursuance  of  the  writs;  but,  while  the 
^!  Md  of  ap-""  8oo<l8  were  in  his  hands,  John  and  James  Hopkins  (the 
plying  to  father  and  brother  of  the  defendant)  claimed  the  goods 

money  paid  in  under  an  assignment  from  the  latter.  The  sheriff*  then 
out*cf  Court      applied  to  this  Court  and  the  Court  of  Common  Pleas, 

(one  of  the  writs  being  founded  on  a  judgment  in  that 
Court),  under  the  Interpleader  Act.     A  rule  was  made 

(a)  Ante,  Vol.  2,  p.  151. 
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that  the  money  should  be  brought  into  Courti  to  abide.  1935. 
the  event  of  an  issue  in  which  John  and  James  Hopkiiu 
were  to  be  plaintiffs,  and  the  execution  creditors  defen- 
dants, to  determine  the  validity  of  the  assignment.  The 
issue  was  ordered  to  be  tried  at  the  next  assizes  for  Dor- 
set  The  claimants  John  and  James  Hopkins  did  not 
proceed  to  trial  according  to  the  rule«  but  declared  that 
they  did  not  intend  to  try  the  question.  After  the  assizes 
at  which  the  trial  was  to  have  been  bad,  they  gave  a 
written  authority  to  the  sheriff  to  sell  the  goods,  end  pay 
the  proceeds  to  the  execution  creditors*  in  satisfaction  of 
their  levies,  together  with  costs.  The  sheriff  accordingly 
sold*  and  for  his  security  paid  the  money  into  Court, 
under  the  Interpleader  Rules.  It  also  appeared  by  the 
affidavit,  that  the  plaintiffs  had  applied  to  John  and  James 
Hopkins  for  the  costs  in  question,  and  their  consent  to 
the  money  being  paid  out  of  Court;  to  which  the  answer 
was,  that  they  would  conseat  to  the  money  being  paid  out 
of  Court  to  the  plaintifis,  but  refused  to  pay  the  costs. 
And  now — 

Crowder  and  G.  T.  Williams  (for  J.  and  J.  H.)  shewed 
cause.  They  admitted  that  the  plaintiffs  were  entitled  to 
the  money  in  Court,  but  contended,  that  the  plaintiffs 
were  not  entitled  to  the  costs  prayed  for  by  the  rule.  The 
present  was  an  attempt  to  enforce  against  persons  who 
were  not  attomies  or  officers  of  the  Cqurt,  the  written 
undertaking  ^ven  to  the  sheriff.  The  Court  had  no 
authority  to  do  this.  As  to  the  costs  of  the  Interpleader 
Rules,  the  issue  had  not  been  tried,  and  the  authority  given 
to  tiie  sheriff  put  an  end  to  the  question,  by  an  arrange- 
ment which  was  in  the  nature  of  a  compromise.  Then  as 
to  the  costs  of  the  present  application,  they  were  incurred 
by  the  act  of  the  sheriff,  in  paying  the  proceeds  into 
Court,  instead  of  pursuing  the  written  authority,  and 
paying  the  money  to  the  plaintiffs.     With  respect  to  the 
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Id35.         costs  of  the  rule  in  the  Common  PleiUf  this  Court  cannot 
exercise  any  jurisdiction. 

Buiti  contra. — ^Tbe  application  is  not  founded  upon  the 
written  authority  given  to  the  sheriff,  but  upon  the  6th 
section  of  the  Interpleader  Act,  by  which  the  Court  has 
a  jurisdiction  to  award  costs  as  they  may  consider  right 
and  expedient.  Then,  is  the  present  a  case  in  which  the 
Court  should  exercise  their  discretion  ?  The  facts  are  all 
on  one  side: — the  judgment  debtor,  on  the  eve  of  an  exe- 
cution, making  an  assignment  of  his  effects  to  his  rela- 
tions,  those  persons  claim  the  goods,  and  the  sheriff  comes 
to  the  Court  for  relief;  an  issue  is  directed,  and  then  they 
abandon  their  claim,  after  putting  the  judgment  creditors 
to  great  expense  and  delay.  If  the  persons  putting  for- 
ward an  unfounded  claim  were  not  compelled  to  pay  the 
costs  occasioned  by  their  conduct,  it  would  operate  as  a 
premium  to  induce  persons  to  put  forward  pretended 
claims,  in  order  to  defeat  execution  creditors  of  the  fruits 
of  their  levies.  In  similar  cases,  the  Courts  have  invari- 
ably awarded  costs.  In  Perkins  v.  Burton  (a),  where  a 
party  made  a  claim,  and  afterwards  abandoned  it,  the 
Court  fixed  him  with  costs.  And  so,  in  Bowen  v.  Bra» 
midge  (b\  where  the  claimant  failed  on  the  trial  of  an 
Issue.  Those  cases  in  principle  decide  the  present.  Then, 
as  to  the  costs  of  the  rule  in  the  Common  Pleas,  it  was 
agreed,  when  the  issue  was  directed,  that  all  the  parties 
should  be  bound  by  the  issue,  and  that  circumstance  gives 
this  Court  a  jurisdiction  over  the  costs  of  the  rule  in  the 
Common  Pleas;  and  it  is  very  desirable  that  it  should  be 
so,  in  order  to  avoid  the  expense  and  circuity  of  a  distinct 
application  in  each  Court.  With  respect  also  to  the  costs 
of  the  present  application,  the  plaintiffs  are  clearly  entitled 

(a)  Ante,  Vol.  2,  p.  108. 

(b)  lb.  213.  See  also  Seaward  v.  Williams,  ante,  Vol.  1,  p.  258. 
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in  justice  to  them.    They  could  not  obtain  their  money  1835. 

without  making  the  application ;  and  it  is  right  that  those  wills 
who  by  a  pretended  claim  occasioned  the  necessity  of  so  v. 

doing,  should  bear  the  expense  of  this  motion. 

Williams,  J. — There  is  no  reason  why  the  plaintiflfs 
should  not  have  their  costs  up  to  the  time  when  the  issue 
was  abandoned  by  the  claimants,  and  also  the  costs  of  the 
application  to  obtain  the  money  out  of  Court.  It  must  be 
taken  that  there  was  an  unfounded  claim,  the  consequence 
of  which  has  been  the  costs  in  question ;  and  it  is  mani- 
festly just,  that  those  who  put  forward  the  claim  should 
be  answerable  for  the  consequences  of  their  own  acts. 
With  regard  to  the  costs  of  the  rule  in  the  Common  Pleas, 
I  am  not  satisfied  that  I  have  power  to  award  them. 

Rule  absolute  for  the  payment  of  the  money 
out  of  Court,  together  with  the  costs  up  to 
the  time  of  abandoning  the  issue,  and  the 
costs  of  the  application. 

7^ 


Sherry  v.  Qkb  and  Others. 

XHE    SoUcilor-Oeneral  and  Bar  stow  shewed  cause  Amieforset- 
against  a  rule  for  setting  aside  an  award,  for  matter  ap-  awwJTinuit'ap- 
parent  on  the  face  of  it     They  objected  that  the  Court  pear,  on  the  &ce 

'^  ^        ^  ofit,tobedrawn 

up  on  reiding 
the'  award  itself  or  a  copy  of  it^  and  the  Court  will  not  allow  it  to  be  amended. 

Where  a  rule  for  setting  aside  an  award  was  drawn  up  on  imperfect  materials,  and  was  there- 
fore dischaiged ;  the  Court,  under  special  circumstances,  allowed  a  new  rule. 

In  the  Ktng^s  Beitch,  the  Court  may  look  at  the  record  on  discussing  a  motion  for  a  new 
trial,  although  the  rule  is  not  drawn  up  on  reading  it ;  therefore,  the  Court  may  look  at  the  record 
on  an  application  to  set  aside  an  award  made  pursuant  to  an  order  of  Nisi  Priutf  although  the  rulo' 
IS  not  drawn  up  on  reading  it. 

If  it  clearly  appear,  from  reading  an  award,  that  the  arbitrator  intended  to  leave  a  particular 
question  of  law  open,  the  Court  will  consider  it,  although  in  terms  the  arbitrator  may  in  or» 
part  of  his  award  have  determined  it. 

Interest  paid  by  a  purchaser  upon  money  borrowed  by  him  to  complete  the  porchase^  and  kept 
idle,  (pending  an  endeavour  by  the  vendor  to  clear  up  the  title)»  may  be  recovered  aa  damagift 
against  the  latter  in  an  action  for  breach  of  his  contnct. 

VOL.  III.  A  A  n.  P.  c. 
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1836.  could  not  look  at  the  award,  as  it  was  not  in  ikct  before' 
theiik  The  rule  for  setting  aside  the  award  was  drawn  up 
on  i^eading  the  affidavit  of  the  clerk  of  the  barrister  to  whom 
the  cause  h^  been  referred,  and  no  copy  of  the  award  was 
annexed  to  that  affidavit.  The  rule  also  was  not  drawn  up 
upon  reading  the  award ;  nor  was  there  any  reference  to  it 
on  the  face  of  the  rule.  The  award,  therefore,  not  being 
before  the  Court,  no  objection  to  it  could  now  be  con- 
sidered. One  of  the  grounds  for  setting  aside  the  award 
was  a  variance  between  the  evidence  and  declaration ; 
but  the  Court  was  not  at  liberty  to  look  at  the  declara- 
tion, the  rule  not  being  drawn  up  on  reading  it,  or  refer- 
rmg  to  it  in  any  way. 

* 

BompaSf  Serjt.,  and  Erle^  in  support  of  the  rule>  con- 
tended, that  even  if  this  objection  were  available,  the 
Court  would  allow  the  rule  to  be  amended,  in  order  that 
the  real  justice  of  the  case  might  not  be  disappointed. 
They  cited  Price  v.  James  (a),  where  the  Court  had  inter- 
fered to  a  much  more  important  extent  by  way  of  amend- 
ment. There  the  christian  and  surname  in  an  order  of 
reference  were  transposed,  and  the  Court  allowed  the 
mistake  to  be  amended. 

Patteson,  J. — ^My  present  impression  is,  that  I  cannot 
allow  an  amendment  in  this  case,  as  required. 

Cur.  adv.  vult 

Patteson,  J« — ^I  have  looked  into  the  authorities,  and 
consulted  the  rest  of  the  Judges  of  thb  Court,  and  we  are 
all  of  opinion,  that  we  have  no  power  to  make  this  amend- 
ment. There  are  two  objections  to  this  rule.  The  first 
is,  that  the  rule  was  drawn  up  on  reading  the  affidavit  of 
the  arbitrator's  clerk,,  to  which  a  copy  of  the  award  was 

(a)  Ante,  vol.  2,  p.  4d5. 


BompaSi  Serjt,  and  Erie,  afterwards  applied  for  a 
fresh  rule  to  shew  cause  why  the  award  in  this  case  should 
not  be  set  aside,  on  various  grounds  apparent  on  the  face 

A  a2 
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Hot  attached;  and  not  upon  reading  a  copy  of  the  awards  1836. 
and  with  no  reference  on  tbe  face  of  the  rule  to  the  award. 
The  second  objection  was,  that  the  rule  ought  to  have 
been  drawn  up  on  reading  the  record  and  the  declaration, 
one  objection  as  it  appears  being  on  the  declaration. 
With  respect  to  the  first  objection,  I  have  already  said, 
that  we  are  all  of  opinion  we  cannot  make  the  amend- 
ment  required,  and  therefore  the  present  rule  must  be 
discharged,  but  without  costs.  As  to  the  second  objection, 
however,  there  is  a  difference  between  the  practice  of  this 
Court  and  the  Common  Fleets.  In  this  Court,  if  a  rule  is 
obtained  for  setting  aside  a  verdict,  it  is  drawn  up  without 
an  allegation  that  it  was  so  drawn  up  upon  reading  any- 
thing. But  in  the  Common  Pleas,  it  is  drawn  up  upon  read- 
ing the  record.  As  this  was  a  case  in  which  a  verdict 
was  taken  subject  to  arbitration,  I  think,  on  the  motion  to 
set  aside  the  award,  I  may  look  at  the  record,  in  the  same 
manner  as  I  could  on  a  motion  for  setting  aside  a  verdict, 
although  it  is  not  mentioned  in  the  rule.  This,  however, 
wUl  not  avail  the  party  who  seeks  to  set  aside  the  award, 
as  the  Court  is  of  opinion  that  the  first  objection  is  fatal. 
If  I  were  to  allow  the  amendment  to  be  made,  it  could 
only  be  done  on  an  affidavit  that  the  document  was  in  the 
same  state  at  the  time  of  granting  the  amended  rule  as 
at  the  time  of  obtaining  the  original  one.  Then  the  rule 
would  appear  to  be  drawn  up  on  reading  an  affidavit, 
sworn  after  the  rule  had  been  granted.  I  regret  that  this 
rule  should  be  discharged  on  so  strictly  technical  an 
objection,  but  I  feel  that  the  Court  has  no  power  to  allow 
the'  amendment. 

Rule  discharged  without  costs. 
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1835.  of  it.  The  Jirst  ground  was,  that  too  many  persons  had 
been  made  defendants.  Secondly ,  that  the  arbitrator  had 
allowed  certain  sums  for  interest,  to  which  the  defendants 
were  not  entitled.  The  facts  of  the  case  were  these : — ^It 
was  an  action  of  assumpsii,  brought  by  the  purchaser 
against  the  vendors  of  the  Star  Inn,  at  Southampton,  After 
the  cause  had  been  called  on,  it,  with  all  matters  in  differ* 
ence  between  the  parties,  was  referred  to  a  gentleman  at 
the  bar,  with  directions  to  him  to  find  the  facts  specially, 
and  to  state  any  matters  of  law,  which  the  parties  might 
request,  on  the  face  of  his  award.  A  verdict  was  then 
taken  for  the  plaintiff,  subject  to  such  award.  The  arbi- 
trator, having  heard  the  case,  made  his  award  in  these 
terms.  After  reciting  that  the  cause  and  all  matters  in  dif- 
ference had  been  referred  to  him,  it  proceeded : — "  I  award 
and  find  that  the  defendants  did  undertake  and  promise 
in  manner  and  form  as  the  plaintiff  has  in  the  first  count 
of  his  declaration  in  that  behalf  alleged ;  and  I  assess  the 
damages  sustained  by  the  plaintiff,  by  reason  of  the  non- 
performance of  the  said  promise  and  undertaking,  in  the 
several  sums  following  ;  that  is  to  say,  ^st,  in  the  sum  of 
148/.  Gs.  Sd.f  for  the  payment  of  one  moiety  of  the  auction 
duty  paid  by  the  plaintiff  to  the  defendants ;  secondly, 
in  the  sum  of  189/1  6s.  Sd.,  being  interest  upon  the  said 
sum  of  1482.  6s,  3d.,  and  also  upon  the  deposit  mentioned 
in  the  declaration,  amounting  to  1017/.,  from  the  27th 
August,  1830,  to  tl)e  20th  of  November,  18SS,  when  the 
deposit  was  repaid  by  the  defendants  to  the  plaintiff; 
thirdly,  in  the  sum  of  ,  for  interest  on  the  sum  of 

148/.  6s.  3d.,  auction  duty,  from  the  27th  November, 
1833,  to  ;  fourthly,  in  the  sum 

of  for  interest  on  the  said  sum  of  148/.  6s.  Sd* 

from  the  date  of  the  said  order  of  reference,  until  the 
making  of  this  my  award ;  fifthly,  in  the  sum  of  105/. 
\s.  9d.,  being  a  sum  paid  by  the  plaintiff  to  a  Mr.  Morris, 
in  pursuance  of  an  agreement,  whereby,  in  consideration 
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that  Mr.  Morris  would  hold  in  his  handd  unemployed  1835. 
the  sum  of  S1532.,  ready  to  be  advanced  to  the  plaintifT, 
for  the  purpose  of  enabling  him  to  complete  the  purchase 
of  the  property  mentioned  in  the  declaration^  the  plain- 
tiff undertook  to  pay  Mr,  Morris  interest  on  the  said  sum 
of  S\5SL,  for  so  long  time  as  the  same  should  be  in  his 
hands  unemployed,  for  the  purpose  of  enabling  the  plain- 
tiff to  complete  the  said  purchase,  it  being  proved  to  my 
satisfactioui  that  Mr.  Morris  did  so  hold  the  same,  for 
the  purpose  aforesaid,  for  the  period  in  respect  of  which 
the  said  payment  of  105/.  \s.  9d*  was  made,  during  which 
period  a  negotiation  nvas  pending  between  the  plaintiff 
and  the  defendants,  with  a  view  to  remove  the  defects  in 
the  defendant's  title  to  the  said  property,  and  their  diflS* 
culties  in  obtaining  the  means  of  effecting  a  conveyance 
thereof  to  the  plaintiff;  sixthly  ^  in  the  sum  of  122L  8s.  4c/., 
being  a  sum  which  the  plaintiff  had  rendered  himself 
Jiable  to  pay  to  Mr.  King  under  an  agreement,  by  which, 
in  consideration  that  Mr.  King  would  hold  3500/.,  at  his 
(King's)  bankers,  for  the  purpose  of  advancing  and  lend- 
ing the  same  to  the  plaintiff,  in  order  to  enable  him  to 
complete  the  said  purchase,  the  plaintiff  engaged  to  in- 
demnify Mr.  King  against  the  loss  of  interest  which  he 
would  sustain  by  reason  of  his  so  holding  the  said  sum  of 
2500L,  it  bping  proved  to  my  satisfaction  that  Mr.  King 
did  so  hold  the  said  sum  of  S500/.,  for  the  period  in 
respect  of  which  the  said  sum  of  122L  8s.  4d.  is  claimed, 
during  which  period  a  negotiation  was  pending  between 
the  plaintiff  and  the  defendants^  with  a  view  to  remove 
the  defects  of  the  defendants'  title  to  the  said  property, 
and  the  difficulties  in  obtaining  the  means  of  effecting  a 
valid  conveyance  thereof  to  the  plaintiff;  and  that  the  said 
Mr.  King  had  sustained  such  loss ;  seventhly,  in  the  sum  of 

,  for  expenses  necessarily  incurred  by  the 
plaintiff  in  investigating  the  title  to  the  said  property.  And 
as  to  the  other  counts  of  the  declaration,  I  find  that  the 


354  CASES  IN  THE  PRACTICE  COURT,  K.  B. 

1835.  defendants  did  not  undertake  or  promise^  in  manner  oir 
form  as  the  plaintiff  has  in  those  counts  coinplained 
against  the  defendants.  And  I  do,  at  the  request  of  the 
defendantSi  state  the  following  facts,  from  which  I  have 
inferred,  that  the  plaintiff  is  entitled  to  a  verdict  upoh 
the  issue  joined  between  the  parties.  The  defendants,  E, 
'X.  Oke  and  Sarah  Bell,  are  devisees  and  legatees  in  trust 
of  the  freehold  and  leasehold  property  in  question,  under 
the  will  of  John  Bell  deceased,  under  which  they  had  no 
power  of  selling  the  said  property  at  the  time  of  the 
contract  of  sale  mentioned  in  the  first  count  of  the  declare 
ation,  without  the  concurrence  of  all  the  persons  who 
were  beneficially  interested  in  the  said  property — the 
defendants  Sarah  Bell,  William  BeU,  and  Helen  Taplin, 
and  three  of  the  persons  beneficially  interested  in  the  said 
property,  under  the  said  devise  and  bequest.  The  defen- 
dant E.  X.  Oke,  on  the  part  of  himself  and  his  co-trustee 
Sarah  Bell,  directed  Mr.  Young,  an  auctioneer,  to  aidver- 
tise  the  property  for  sale.  The  property  was  accordingly 
advertised  for  the  37th  August,  1830.  On  the  S6th 
August,  a  meeting  of  some  of  the  parties  beneficially 
interested  took  place,  with  a  view  to  obviate  the  difficulty 
arising  from  a  want  of  power  to  sell  in  the  trustees,  when 
the  following  memorandum  was  signed  and  delivered  to 
Mr.  Young: — *Rcmsey,  9&%\i  August,  1830.  I  hereby 
authorize  you,  on  the  part  of  myself  and  my  mother,  to  sell 
the  Star  Inn,  Southampton,  which  is  advertised  to  be 
sold  by  you  on  the  37th  instant,  at  and  for  the  sum  of 
10,000/.,  but  not  under.  John  Bell  for  Sarah  BeU,  John 
BeU,  William  Bell,  Helen  Taplin,  Julia  Shepherd.*  John 
Bell,  who  signed  the  above  authority  as  agent  for  his 
mother  Sarah  BeU,  and  for  himself,  was  one  of  the  par- 
ties beneficially  interested,  and  died  before  the  action  was 
brought ;  Julia  Shepherd  is  another  of  the  parties  benefi- 
cially interested,  and  is  and  then  was  a  married  woman. 
And  I  do  at  the  like  request  state  that  the  allegations  in 
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thie  first  count  of  the  dedaration   relalliig  to  the  pardea-*        I83& 
lars  of  sale,  conditions,  and  contract^  were  proved  hefot% 
me,  by  due  evidence  of  the  execution  by  the  defendant's 
attornies,  Messrs.  Sharpe  and  Harristm,  (as  agdfits  for  the 
venddrs),  of  the  cdiitract,  to  be  collected  firdm  the  partico- 
lars,  conditfonsi  and  contract  following,  diat  k  to  say 
[here  ihe  award  set  out  the  contract,  &c]/*    Now,  as  to 
the  first  dbjtetioh,  namely,  that  too  many  ddfendants  had 
been  ^cnineid  in  the  action,  it  must  be  clear,  from  the  fact9 
found  by  the  arbitrator,  that  with  the  exception  of  the 
Ifwo  trustees,  all  the  defendants  were  improperly  made 
patties.    With  rlsspect  to  the  second  ejection,  namely, 
that  the  arbitrator  had  improperly  allowed  interest  on  the 
two  silibs  i^etliined  by  Mr.  Morrti  &nd  Mr.  King,  the  ease 
df  Sioeeiland  v.  Sniiih  (a)  WHs  directly  in  point.  There  th^e* 
plaintiff  agreed  to  advance  to  the  defendant  a  sum  of  4000/. 
on  mortgage  of  certain  freehold  and  copyhold  pi^mises; 
£&nd  by  the  agreement  it  was  stijiutated,  that,'  Within  one 
week  from  the  date  of  the  agreement,  the  defendant 
should  deliver  to  the  plaintiff  or  his  solicitor  a  complete 
abstract  of  the  title  of  the  prekniSes,  atid  produce  the  title- 
d^eds  necessary  to  verify  the  same,  and  dieduce  and  shew 
a  good  mtlrketable  title  within  one  montii  after  the  de- 
livery of  the  abstract;  and  it  Iras  provided  that  if  the 
deflsndatit  siio\ild  tlot  within  a  i^e^k  deliver  such  abstract 
a(hd  prdddce  the  dtte-^deeds,  and  within  a  month  after  the 
deli^e^y  of  the  abstract  deduce  a  marketable  title,  then  it 
wOs  to  be  a  t/he  plaintiff's  option  to  consider  the  agree- 
nl^nt  Void.      It  was  also  provided  that  the  defendant 
should  forthwith  pay  to  the  plaintiff  all  costs  and  charges  ^ 
incurred  by  him  in  investigating  the  title  to  the  premises. 
Abstracts  of  title  were  delivered  soon  after  the  agreement, 
but  which  Were  found  to  be  defectii^e.     From  the  24ith 
Sef4ehA^,A%i\,  the  day  when  the  title  ought  ta  have 

{a)  1  €.  &  M.  5d5. 
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1835.  been  completed^  until  the  14th  Majft  1832,  negotiations 
were  going  on,  the  plaintiff  remonstrating  on  the  badness 
of  the  title,  and  informing  the  defendant  that  during  the 
whole  interval  his  money  had  been  lying  idle.  The  de« 
fendant  during  the  interval  was  employed  in  endeavours 
to  amend  his  title,  until  the  last-mentioned  day,  when  he 
failed  so  to  do,  and  the  negotiation  ended.  The  plaintiff 
afterwards  brought  an  action  to  recover  the  amount  of 
costs  and  charges  incurred  by  him  in  investigating  the 
title,  and  also  interest  on  the  4000/.,  which  had  been  lying 
idle  from  the  24th  September  until  the  14th  May*  The 
^urt  of  Exchequer,  after  taking  time  to  consider,  was  of 
opinion  that  the  plaintiff  was  not  entitled  to  recover  the 
interest*  The  present  was  like  the  case  of  a  subcontract 
entered  into  hastily  by  an  intended  purchaser,  and  where 
the  vendor  could  not  be  liable  to  the  damages  resulting 
from  such  improper  haste.  In  Walker  v.  Moore  and 
Another  {a)^  the  decision  was  to  that  effect.  There^  the 
plaintiff  had  contracted  with  the  defendants  for  the  pur^ 
chase  of  a  real  estate;  and  the  vendor,  acting  bondjide, 
delivered  an  abstract,  shewing  a  good  title.  The  plaintiff 
before  he  examined  it  with  the  original  deeds,  contracted 
to  i^sell  several  portions  of  the  property  at  a  considerable 
profit.  Upon  a  subsequent  examination  of  the  abstract 
with  the  deeds,  the  plaintiff  discovered  that  the  title  was 
defective,  and  thereupon  the  subpurchasers  refused  to 
complete  their  purchases,  and  he  refused  to  complete 
his  purchase  from  the  defendants,  and  brought  an  action, 
wherein  he  claimed  as  damages  the  expense  which  he  had 
incurred  in  the  investigation  of  the  title,  the  profit  that 
would  have  accrued  from  the  re-sale  of  the  ^property,  the 
expense  attending  the  re-sale,  and  the  sums  which  he 
was  liable  to  pay  to  the  subcontractors  for  expenses 
incurred  by  them  in  examining  the  title.  The  Court  there 

(a)  10  B.  &  G.  416;  S.  C 5  M.  &  R. 
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held  that  he  was  entitled  to  recoTer  only  the  expenses         1835. 
that  he  had  incurred  in  the  investigation  of  the  title^  and 
nominal  damages  for  the  breach  of  contract,  as  no  fraud 
could  be  imputed  to  the  vendor.     A  preliminary  objec- 
tion might  be  taken  perhaps  to  the  application,  that  it 
was  too  late,  the  whole  of  the  first  term  after  making  the 
award  having  elapsed.    The  present  case  was  not  within 
the  statute  of  8  &  9  Will.  3,  c.  15,  s.S,  it  being  by  order 
of  Nisi  Priui.  The  application,  therefore,  to  set  it  aside, 
should  in  general  be  made  within  the  same  time  as  a 
motion  for  a  new  trial.     But  if  a  sufficient  reason  were 
shewn  for  the  delay,  the  Court  was  in  the  habit  of  allow- 
ing further  time  to  make  such  a  motion.    In  Rawithorn  v. 
Arnold  {a)  i  Lord  Tenterden  observed,  **  the  party  seeking 
to  disturb  the  decision  of  the  arbitrator  should  regularly 
have  made  bis  application  within  the  period  allowed  for 
moving  for  a  new  trial,  although  the  Court  might  not 
insist  rigidly  upon  a  compliance  with  that  rule,  if  any 
sufficient  ground  were    stated   for  asking  indulgence.** 
Here,  sufficient  grounds  certainly  existed  for  inducing 
the    Court    to  give  indulgence    to    the  applicant.      A 
rule  nin    for  setting    aside   the    award  was    obtained 
in  due    time,    in   the  term  next  after   the  award  was 
made.    That  rule  was  enlarged  until  the  present  term,, 
and  then  that  rule  was  discharged  on  a  purely  tech- 
nical objection,  quite  unconnected   with  the  merits  of 
the     case*      Under     such     circumstances,    the     Court 
would  surely  be  of  opinion  that  its  indulgence  ought 
to  be  extended,  and  therefore,  that  a  rule  nisi  ought 
to  be  granted  in  the  present  case  for  setting  aside  the 
award, 

A  rule  nUi  having  been  granted — 

The  Soliciior'General  and  Bar  stow  shewed  cause  in  the 

(a)  6  B.  &  C.  629;  9 D.  &  R.  556. 
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18d5.  first  instance.  The  Court  had  now  no  power  to  grant  a  rule 
nisi  for  setting  aside  the  award.  In  Re  Helleyer  v» 
Sndoi{a\  the  Court  refused  to  grant  a  second  Tule  to  set 
aside  an  award  where  a  rule  fdr  that  (Purpose  had  already 
been  discharged.  There,  Lord  Ellenborokgh  said,  ^^  If  a 
rule  has  once  been  obtained  to  set  aside  an  award,  we  must 
assume  that  the  objections  taken  on  that  rule  are  all  that 
can  be  taken  to  the  award.**  From  that^ease,  it  dpp^aiBd 
that  the  Court  could  not  -enter  into  the  quefttion  of  what 
the  grounds  were  on  which  the  previous  rale  had  been 
disposed  of.  If  a  difi^reni  course  were  pursued^  the  mbst 
mischievous  consequences  might  result.  A  party  might 
by  that  means  come  prepared  with  fresh  materials,  which 
his  failure  on  the  previous  motion  bad  taugbt  him  how  to 
supply.  The  case  of  M^ Arthur  t.  Cun^beU{b)  was 
strongly  against  this  application.  There  It  was  held,  that 
an  award  is  published  when  the  arbitrator  gives  the  par- 
ties notice  that  it  may  be  hdd  on  payment  of  bis  charges, 
whether  they  are  reasonable  or  not;  and,  therefore,  that 
the  exorbitance  of  the  charges  which  prevecitdd  the  party 
applying  from  taking  up  the  award.  Was  M  excuse  for 
making  the  application  to  set  it  aside  after  the  regular  time. 
Next,  with  respedt  to  the  objections  to  tbe  award  itself, 
supposing  the  Court  to  be  of  opinion  (bat  a  rule  ought  to 
be  granted — The  first  objection  was,  that  the  number  of 
defendants  was  too  great.  The  facts,  however,  found  by 
the  arbitrator  on  the  face  of  his  award,  went  clearly  to  shew 
that  all  the  persons  made  defendants  were  Uabte  to  the 
plaintiffl  As  to  the  second  objection,  iHz%  the  recovery  of 
interest,  the  case  of  Sweet/tarn  v«  Sntith  was  clearly  dis- 
tinguishable from  the  present.  There,  a  special  agreement 
had  been  made  by  the  parties  as  to  what  should  be  the 
consequences  resulting  from  a  breach  of  contract,  and  the 
decision  there  proceeded  on  the  terms  of  that  agreement. 

(a)  2  Chit  Rep.  265.  (6)  5  B.  &  Ad.  518. 
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Here,  no  agreement  was  made,  and  die  parties  were  enti-  1835. 
tied  to  recover  that  which  the  law  gave  them.  In  Pttr^ 
quhar  v.  Farley  {a\  the  purchaser  of  a  reversionary  inter- 
est in  Bank  stock,  upon  failure  of  the  vendor  to  deduce  a 
title,  had  recovemd  back  the  deposit  in  an  action  against 
the  auctioneer ;  and  the  Court  held  that  the  purchaser  might 
nevertheless  recover  interest  on  the  deposit,  in  an  action 
against  the  vendor  for  not  coihpleting  his  contract,  under 
an  averment  of  special  damage  in  the  plaintiff's  losing,  by 
reason  of  the  non-perfotinance,  the  interest  and  benefit 
of  his  money.  There  the  money  which  was  kept  idle  was 
the  plaintiff's  own.  Here  it  was  kept  idle  in  the -hands  of 
another  person,  and  for  its  being  i^o  kept  the  plaintiff  bad 
to  pay.  In  point  of  principle,  there  could  be  no  difference ; 
and  the  plaintiff  therefore  would  be  entitled  to  Recover  the 
amount  of  money  so  paid  •  Various  other  cases  to  the  same 
effect  were  collected  in  Sugden's  Vendors  and  Pur^ 
chasers  (6). 

Cur.  adv.  tnU. 

Patteson,  J. — In  this  case  a  rule  msi  to  set  aside  an 
award  for  matters  appearing  on  th^  face  of  it  had  been  ob- 
tained by  the  defendants  in  proper  time.  The  rule  was 
enlarged  last  term  by  consent,  when  the  defendants  would 
have  been  able,  had  the  rule  been  then  heard  and  dis- 
charged on  a  preliminary  technical  plgection,  to  iiMre  ob- 
tained a  fresh  nile  'on  eoireoting  the  mhtakb  into  whidi 
they  had  fallen.  In  this  term,  the  nile  was  disdiasged  on 
such  preliminary  objections,  viz.  that  a  copy  of  the  award 
bad  not  been  annexed  to  the  affidavit  verifying  such  copy, 
and  therefore  the  Court'liad  not  the  coQtents  of  the  award 
before  it.  A  fresh  rule  risi  having  been  obtained,  cause 
has  been  shewn  in  the  Brst  instance ;  and  it  is  objected, 
firsts  that  the  Court  cannot  grant  a  rule  after  die  end  of 

[a)  7  Taunt.  692.  (6)  Pages  513, 514. 
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1835.         the  term  subsequent  to  the  making  the  award ;  and,  SC" 
condly,  th9t  if  it  can,  yet  this  is  not  a  case  in  which  the 
Court  will  so  do.     The  submission  is  by  ordei:  of  Nisi 
Prius,  a  verdict  being  taken  subject  to  an  award;  the 
case  therefore  is  not  within  the  statute  8  &  9  Wiil.  3,  €• 
II.    But  it  is  said,  that  the  Courts  have  bound  themselves 
to  follow  the  rule  established  by  that  statute ;  and  in  order 
to  shew  thisy  the  case  of  M* Arthur  v.  Campbell  was  much 
pressed  upon  the  Court.     On  the  other  hand^  cases  were 
referred  to^  in  which  the  Court  has  expressed  an  opinion, 
that  though  the  time  mentioned  in  the  statute  be  usually 
adopted,  it  is  by  no  means  imperative  on  the  Court  so  to 
do.    I  have  examined  those  cases,  and  am  decidedly  of 
opinion,  that  it  is  not  imperative  on  the  Court,  though  I 
think  that  a  very  strong  case  ought  to  be  made  out  to 
justify  a  deviation  from  the  usual  course.    £  am  of  opinion 
that  such  a  case  is  here  made  out.    The  rule  was  origioally 
obtained  in  due  time;  the  questions  on  the  face  of  the 
award  had  been  raised  by  the  arbitrator  pursuant  to  a 
clause  in  the  submission,  compelling  him  to  raise  them; 
the  objection  to  the  rule  was  of  the  most  strictly  technical 
nature,  and  if  taken  at  the  regular  time,  before  the  rule 
was  enlarged,  could  have  been  cured.     I  think,  therefore, 
that  the  Court  has  power  to  grant  a  fresh  rule;  and,  in 
the  exercise  of  a  sound  discretion,  ought  to  do  so.    I  for- 
bear at  present  to  say  anything  as  to  the  questions  raised, 
because  I  do  nofc  think  that  this  properly  belongs  to  the 
consideration  of  the  preliminary  question.    The  danger  of 
allowing  a  new  motion,  where  the  party  or  his  attorney 
has  made  a  blunder  at  first,  was  much  pressed,  and  I  felt 
the  force  of  the  argument:  I  think  it  conclusive  where  the 
materials  are  originally  defective  in  substance,,  but  not 
where  there  is  a  mere  slip  of  form.    I  come  now  to  the 
award  itself.    The  first  objection  is,  that  too  many  de- 
fendants are  joined:  the  arbitrator  clearly  intended  to  raise 
this  point;  though  he  has  in  words  found  that  the  con- 
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tract  was  signed  by  the  attornies  of  the  defendants  as  1835. 
agents  for  the  defendaniSf  he  has  however  set  out  the  con- 
iract,  and  it  is  signed  by  them  as  agents  for  the  vendors. 
The  question  is,  are  the  defendants  the  vendors?  and  I 
think  that  the  arbitrator's  expressions  are  not  to  be  so 
read  as  to  conclude  that  very  point  which  he  plainly  in- 
tended to  raise.  By  the  facts  which  he  has  found,  it 
appears  that  two  of  the  defendants  were  trustees,  and  that 
the  others,  being  beneficially  interested  to  some  extent, 
signed  an  authority,  that  the  auctioneer  who  had  been 
employed  by  the  trustees  might  sell.  I  do  not  think  that 
they  thereby  became  contracting  parties  or  authorized 
the  attornies  employed  by  the  trustees  to  sign  any  con- 
tract as  their  agent;  but  that  the  object  and  effect  of  their 
signature  was  merely  to  preclude  them  from  calling  in  ques- 
tion the  fact  of  the  auctioneer  being  employed  by  the  trus- 
tees, leaving  them  the  contracting  parties;  and  I  am  there- 
fore of  opinion  that  too  many  defendants  were  joined,  and 
that  a  nonsuit  ought  to  be  entered.  The  second  objection 
is,  that  the  arbitrator,  under  a  reference  of  all  matters  in 
difference,  has  awarded  the  trustees  to  pay  two  sums  for 
interest,  which  the  plaintiff  was  obliged  to  pay,  in  respect 
of  monies  kept  by  other  persons  idle  for  his  use  in  the 
contemplated  purchase,  and  at  his  desire.  There  is  no 
doubt,  but  that  the  interest  of  the  plaintiff's  own  money 
kept  unemployed  might  be  given  as  special  damages,  if  it 
was  provided  prematurely,  and  if  it  was  reasonable  to  keep  it 
unemployed  in  expectation  of  the  completion  of  the  contract ; 
and  I  do  not  see  why  a  similar  view  may  not  be  taken  as 
to  interest  paid  by  the  plaintiff,  as  monies  kept  for  him  by 
others,  if  bond  fide  so  kept,  and  under  reasonable  circum- 
stances. The  arbitrator  has  found  that  it  was  bond  fide 
kept  pending  negotiations  for  removing  the  defects  in  the 
title,  and  I  must  take  it,  as  he  has  not  found  the  contrary, 
that  the  time  and  circumstances  were  reasonable.  This 
is  not  the  case  of  a  subcontract,  as  put  by  one  of  the  learned 
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CQunaeli  bat  the  case  of  a  loss  sustained  by  the  plaintiff 
in  consequence  of  measures  which  he  took  to  enable  him- 
self to  fulfil  the  contract  of  purchase*  It  is  not  a  case  of 
damages  for  the  loss  of  a  bargain^  as  that  of  a  subcontract, 
alluded  to  in  Walker  y.  Moare,  in  effect  was,  but  damages 
sustained  by  the  plaintiff,  in  his  attempts  to  complete  the 
original  contract  itself.  On  the  whole,  therefore,  I  am  of 
opinion  that  a  nonsuit  must  be  entered,  and  the  latter  part 
of  the  award  against  the  two  trustees  stand  good. 

Rule  accordingly. 


tn  an  action  of 
dethmetbt 
deeds,  the  Court 
will,  on  delivery 
up  of  a  portion 
of  them,  either 
stay  proceedings 
orpnttbeplain- 
tiffunder  temu, 
if  he  intitts  on 
proceeding,  in 
order  to  prerent 
his  obtaining 
an  undue  ad- 
vantage. 


Phillips  v.  Hayward. 

mSARSTO  W  shewed  cause  against  a  rule  nm^  obtained 
by  Jervis,  for  staying  proceedings  in  the  present  action,  on 
delivering  up  to  the  plaintiff  a  certain  counterpart  of  a 
lease  mentioned  in  the  rule,  and  on  payment  of  costs  down 
to  the  time  of  such  delivery.  It  was  an  action  of  detinue 
for  certain  deeds  of  the  plaintiff,  of  which  the  defendant 
kept  possession;  and  therefore,  the  plaintiff  was  not  merely 
entitled  to  the  deeds  themselves,  but  also  to  damages  for 
their  detention.  The  plaintiff,  therefore,  had  a  right  to 
proceed  for  the  recovery  of  damages,  even  though  some 
of  the  deeds  were  delivered  up.  On  that  right  he  in- 
sisted. 


JertAs^  contrh. — If  the  opposition  to  this  rule  be  suc- 
cessful, the  defendant  will  be  compelled  to  go  to  trial  with 
the  certainty  of  a  verdict  against  him,  although  he  may 
establish  his  case  on  the  counts  upon  the  only  question  in 
dispute. 

Pattbson,  J. — In    TiddCs  Practice  (a),  a  manuscript 


(a)  Vol.  1,  p.545,ed.9. 


HILARY  TBXtM,  5  WlhU  IV.  '  36S 

case  is  mentioned,  where  trover  was  brought  by  the  assig-         183fi. 
nees  of  a  bankrupt  for  a  steam  engine  &c.,  and  the  Court  " 

made  a  special  rule  for  staying  the  proceedings  on  deliver-  v. 

ing  to  the  plaintiffs  a  part  of  the  goods  for  which  the 
action  was  brought,  and  payment  of  costs  up  to  that  time, 
provided  the  plaintiffs  would  accept  thereof  in  discharge 
of  the  action ;  or  otherwise,  that  the  articles  delivered 
should  be  struck  out  of  the  declaration,  and  the  plaintiffs 
be  subject  to  costs,  unless  they  should  obtain  a  verdict  for 
the  remainder  of  the  goods,  or  prove  a  deterioration  of 
the  part  delivered  up.  On  the  authority  of  that .  case, 
I  think  I  may  interf(^re  in  the  manner  prayed.  The  rule 
therefore  will  be  in  this  form : — That  the  defendant  shall  be 
at  liberty  to  deliver  up  the  deed  in  question,  on  payment 
of  costs  up  to  the  time  of  such  delivery;  and  that  the 
proceedings  in  the  action  shall  be  stayed,  provided  the 
plaintiff  will  accept  of  such  discharge  of  such  action;  other- 
wbe,  such  deed  is  to  be  struck  out  of  the  declaration, 
and  the  plaintiff  shall  be  subject  to  the  costs  of  the 
action,  unless  he  obtains  a  verdict  for  some  of  the  other 
deeds  in  the  declaration  mentioned,  or  damages,  beyond 
nominal  damages,  for  the  detention  of  the  deed,  in  ques* 
tion.  The  defendant,  however,  at  all  events  to  pay  the  costa 
of  this  application,  and  not  to  plead  non  detinet  as  to  the 
other  deeds.  As  it  appears  he  claims  a  lien  upon  them 
against  the  plaintiff,  he  must  plead  his  lien,  and  so  try 
upon  the  merits. 

Rule  accordingly. 
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Smith  qui  tarn,  &c.  f  •  GiliIiBtt. 

Where  an  at-     ISMIRKE  oioved  for  a  rule  to  shew  cause  why  an  at- 

•elerai  atti"fo»«  ^o^^^y  ^^  t^©  Court  should  Hot  be  required  to  answer 
actions,  and,  af-  (be  matters  in  the  affidavits  on  which  he  moved^  under 

ter  iheir  com-  «     a  i  /«  i      • 

mencement,  these  circumstanccs : — It  appeared  from  the  affidavits 
to*hrdefen- '  ^^  ^^^  defendant's  attorney  and  his  agent  that  the  de- 
dant  tocoinpro-  fenjant  was  the  printer   and  publisher  of  a  newspaper 

mi«e  them,  it  u  ^  *  *    * 

no  ground  for     called    The  Cornwall    Gazette ^  Falmouth  Packet^  and 

striking  him  off    __  ,      _  _        ,_,  i  i  • 

the  roll.  Plymouth  Journal.      The  present  and  another  qut  tarn 

action  were  brought  for  penalties  alleged  to  have  been 
incurred  by  him  with  respect  to  the  newspaper  above  men- 
tioned. The  declaration  in  the  first  action  contained - 
one  count,  and  was  for  a  penalty  of  lOO/.,  alleged  to  have 
been  incurred  in  printing  and  publishing  the  said  news- 
paper,  not  containing  on  any  part  of  it  the  true  and  real 
name  and  names  and  addition  of  the  printer  and  publisher 
of  the  said  newspaper,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided ;  and  the  declaration  in 
the  other  action  contained  one  hundred  and  four  counts,  for 
so  many  distinct  penalties  of  100/.  each,  of  which  fijfky-two 
were  alleged  to  have  been  incurred  contrary  to  the  form 
of  the  statute,  the  said  newspaper  on  so  many  distinct  days 
having  been  printed  at  another  printing  house  than  that 
described  in  the  affidavit  made  by  the  said  defendant,  and 
delivered  to  an  officer  appointed  by  the  Commissioners  of  the 
Stamp  Duties;  and  the  remaining  fifty-two  penalties  were 
alleged  to  have  been  incurred  by  printing  the  said  news- 
paper on  so  many  distinct  days  at  another  printing  house 
than  the  printing  house  described  in  the  said  affidavit. 
The  two  actions  were  consolidated  by  an  order  of  Mr. 
Justice  Littledale,  dated  the  10th  December  last.  Since 
the  actions  were  commenced,  it  had  come  to  the  attorney's 
knowledge  that  the  plaintiff  is,  and,  as  it  was  believed,  at 
the  time  of  commencing  them,  was,  a  clerk  of  one  Adolphus 
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Warren,  ofJetvin  Court,  Jewin  Street,  who  is  the  plaintifF^s  1836. 
attorney  in  the  above  action.  The  affidavits  then  went 
on  to  state,  that  some  time  before  the  bringing  of  these  ac- 
tions Adolphus  Warren  had  been  employed  by  one  James 
WiUiams  to  recover  possession  of  certain  property  in  the 
county  of  Cornwcdl,  to  which  the  latter  pretended  to  have 
a  title;  and  in  the  course  of  such  employment,  judgments 
in  certain  actions  of  ejectment  were  irregularly  obtained 
by  Adolphus  Warren.  Many  paragraphs  appeared  in  the 
county  newspapers  on  the  subject;  and,  in  particular, 
some  purporting  to  be  written  by  Adolphus  Warren, 
were  from  time  to  time  published  in  a  newspaper  called 
the  Comubian,  wherein  the  proceedings  connected  with 
such  judgments  were  unfairly  and  incorrectly  stated.  A 
paragraph  was  inserted  in  the  newspaper  of  which  the 
defendant  was  printer  and  publisher,  stating  the  irregu- 
larity of  such  judgments,  and  containing  also  some  obser- 
vations on  the  conduct  of  the  attorney  of  James  Wil" 
Uams.  Not  long  after  the  publication  of  that  paragraph, 
Adolphus  Warren  commenced  an  action,  in  his  own  name, 
against  the  defendant,  for  publishing  the  statement,  pre- 
tending that  it  was  libellous;  and  which  action  is  still 
pending.  Adolphus  Warren,  about  the  7th  July  last, 
gave  notice  directed  to  the  attomies  for  the  defendant, 
that  the  Court  of  King^s  Bench  would  be  moved  in  the 
then  next  Michaelmas  Term  for  a  rule  to  shew  cause 
(amongst  other  things)  why  they  should  not  severally  be 
struck  off  the  roll  of  attornies  for  malpractice;  and  that 
such  notice  was  immediately  printed  and  pubUshed  verba* 
tim  in  the  above-mentioned  paper,  in  an  article  purportipg 
to  be  sent  by  the  said  Adolphus  Warren,  No  such  mo- 
tion was,  however,  as  it  was  believed,  ever  made  in  pursu- 
ance of  the  notice,  nor  has  he  ever  been  served  with  such 
a  rule  to  shew  cause,  nor  is  there  any  pretence  for  such  mo- 
tion. The  deponent  further  stated  that  he  verily  believed 
VOL.  III.  B  B  D.  p.  c. 
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1836.  that  this  action  was  brought,  in  fact,  at  the  instance  and 
instigation  of,  and  with  the  privity  and  for  the  benefit  of, 
the  said  Adolphu$  Warren  (although  in  the  name  of  his 
clerk,  W^  S.  Smith)  ^  and  with  a  view  to  gratify  a  malicious 
feeling,  as  well  as  to  make  a  profit  by  the  proceedings;  and 
that  the  name  of  his  clerk  was  used  only  that  the  said 
Adolphus  Warren  might  not  seem  to  be  personally  pro* 
minent  and  moving  therein^  and  that  the  said  Adolphus 
Warren^  as  the  defendant  verily  believed,  is  the  real  and 
substantial  plaintiff. 

The  afiidavit  of  the  agent  (Mr.  Charles  H.  Pearson) 
stated,  that  he  and  his  partner^  William  Sandys,  of  Crane 
Court,  were  agents  for  Messrs.  GryJls  ^  Hill,  the  attor- 
nies  for  the  defendant;  and  that  soon  after  the  last  day  of 
]sLst  Michaelmas  Term,  when  it  was  adjudged  by  this  Court, 
upon  a  motion  in  this  action,  that  penal  actions  against  news- 
papers on  the  statute  of  38  Geo.  3,  c.  78,  would  lie  at  the 
suit  of  a  common  informer,  several  other  actions  upon  the 
same  statute  were  commenced  against  other  newspapers  by 
Adolphus  Warren  in  the  name  of  W.  S.  Smith;  and  that 
this  deponent  has  already  been  informed  of  ten  such  ac- 
tions (including  the  present)  for  the  recovery  of  penalties 
amounting  together  to  upwards  o£S2fiOOL,  in  the  whole  of 
which  actions  Adolphus  Warren  was  the  attorney^  and  W. 
S.  Sndth,  his  clerk,  the  plaintiff  That  Adolphus  Warren 
had  as  well  in  his  own  name  as  by  letters  purporting  to  be 
signed  by  him^  through  one  Oeorge  Bloxland  Rogers, 
his  articled  clerk,  made  several  applications  to  urge  the 
defendant  to  compound  this  action,  which  he  has  hitherto 
refused  to  do;  and  that  on  the  8th  o{ November  \aBt,  being 
within  five  days  after  the  delivery  of  the  declaration  herein, 
containing  one  hundred  and  four  counts,  a  note  was  sent  to 
the  defendant  and  his  partner  in  the  following  words  and 
figures : — * '  Smith  v.  GiUett,  Same  v.  Same.  3,  Jewin  Court, 
Jewin  Street,  City,  8th  November,  1834.  Gentlemen,  I 
should  be  glad  to  know  if  the  defendant  is  disposed  to  settle 
these  actions,  in  order  to  save  himself  costs.     I  am^  gentle- 
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meiij  your  moBt  obedient  servant^  Adolphus  fParren.    To        1835. 
Messrs.  Sandys  Sf  Co.,  Crane  Court,  Fleet  Street.^  No  com- 
munications on  the  subject  of  these  actions  had  ever  been 
made  to  the  defendant  or  bis  attornies  by  the  said  W.  S. 
jSmi/A  directly  or  in  hisname,  but  have  always  been  made^  as 
deponents  verily  believe,  in  that  of  his  attorney  Adolphus 
Warren,  The  present  application  was  made  with  a  view  ul- 
timately to  strike  the  attorney  off  the  roU.   In  The  King  v. 
Southerton{a)y  it  was  held,  that  threatening  by  letter  or  other* 
wise  to  put  in  motion  a  prosecution  by  a  public  oflScer  to  re- 
cover penalties  for  selling  Fryar^s  Balsam  without  a  stamp 
(which  by  4S  Geo.  Sy  c.  56,  is  prohibited  to  be  vended 
without  a  stamped  label),  for  the  purpose  of  obtaining 
money  to  stay  the  prosecution,  is  not  such  a  threat  as  a 
firm  and  prudent  man  may  not  be  expected  to  resist^  and 
therefore  is  not  in  itself  an  indictable  ofience  at  common 
law^  although  it  be  alleged  that  the  money  was  obtained. 
The  defendant  there  was  an  attorney.   Lord  EUenborough, 
however,  afterwards  said,  "  that  enough  appeared  to  the 
Court  to  satisfy  them,  that  the  defendant  was  a  very  im- 
proper person  to  remain  as  an  attorney  on  the  rolls  of  the 
Court.     Therefore,  he  desired  the  Master  to  inquire  and 
report  whether  the  defendant  was  still  upon  the  roll  of 
attornies  of  this  Court."    The  Master  having  certified  to 
the  Court  in  the  afifatnative,  on  a  subsequent  day  ai  rule 
was  made  on  the  defendant  to  shew  cause  why  he  should 
not  be  struck  off^  which  the  defendant  yielded  to;  and  his 
name  was  accordingly  struck  off  the  roU^  bis  counsel  ad* 
mitting  that  he  could  not  rei^ist  it.    The  present  case,  p^- 
haps,  did  not  strictly  come  within  the  one  cited,  for  here 
proceedings  had  been  commenced  before  any  suggestion 
had  been  made  of  a  compromise.     It  was,  however,  clear 
that  the  attorney  had  acted  maliciously  and  vexatiously; 
and  therefore  the  Court  could  say,  whether,  under  such 

(a)  6  East,  126. 
bb2 
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1835.        circumfitancesy  the  attorney  ought  to  remain  longer  on  the 

roll. 

Cur.  ado.  vuU. 


Smith 

GiLLBTT. 


Patteson,  J* — ^I  have  looked  into  the  affidaTitSi  but 
they  do  not  charge  the  attorney  with  endeavouring  to 
extort  money  by  means  of  threatening  to  proceed,  against 
the  defendant.  The  case  is  not,  therefore,  within  that  of 
The  King  v.  Southerton,  I  know  of  no  authority  for 
saying,  that  an  attorney  ought  to  be  struck  off  the  roll 
because  he  has  acted  as  a  common  informer.  He  is 
not  excluded  by  the  statutes  from  acting  in  that  cha- 
racter. If  even  the  actions  were  vexatiously  brought, 
I  do  not  know  that  that  is  a  ground  for  striking  him  off 
the  roll.  If  there  had  been  a  threat  to  bring  such  actions, 
it  would  have  been  different.  The  rule  prayed  for,  there- 
fore, cannot  be  granted* 

Rule  refused. 


Rex  r.  Stretch. 

In  order  to  sub-  JtLELL  Y  shcwcd  cause  against  a  rule  nisi  obtained  by 
i^attachmcnt**  W^At/tf  for  an  attachment  against  a  person  named  Joseph 
for  not  obeying    Jacohs^  foT  Tiot  appearing  on  the  trial  of  this  prosecu- 

B  SubpOBTUlt  It  ^  %       J. 

must  appear  tion  pursuant  to  a  subpcena.  He  objected,  ^r«/,  that  the 
caUed  oiTit!        aflSdavits  in  support  of  the  rule  did  not  state  that  the 

witness  was  material  to  the  question  in  issue;  secondly ^ 
it  was  not  sworn  that  he  had  been  called  on  his  subpoena; 
and,  thirdly,  his  affidavits  disclosed  full  grounds  for  ex- 
cusing the  witness  from  not  attending.  On  the  first 
point,  the  Court  of  Exchequerh?Ldi  lately  determined,  that 
it  must  appear  that  the  witness's  evidence  was  material 
before  they  would  grant  an  attachment  for  not  obeying  a 
Mubpcetia. 


HILARY  TERM,  5  WILL.  IV.  369 

WhUe^  in  support  of  the  rule. — As  to  the  first  objection^  1835. 
m  the  case  cited  from  the  Exchequer^  the  Court  knew 
from  the  note  of  the  learned  Judge  who  tried  the  cause 
that  the  evidence  must  be  circumstantial,  and  that  the 
proceeding  was  vexatious.  With  respect  to  the  second 
objection,  he  cited  Barrow  v.  Humphreys  (a).  That  was 
an  appUcation  for  an  attachment  against  a  witness  for  not 
obeying  a  subpoena.  There,  Mr.  Justice  Best  said — **  An 
attachtaient  for  contempt  proceeds  not  upon  the  ground  of 
any  damage  sustained  by  an  individual,  but  is  instituted 
to  vindicate  the  dignity  of  the  Court.  The  calling  of  the 
witness  upon  the  subpoena  is  only  for  the  purpose  of  ob- 
taining clear  evidence  of  his  having  neglected  to  appear; 
but  that  is  not  necessary,  if  it  can  be  clearly  shewn  by  other 
means  that  the  party  has  disobeyed  the  order  of  the 
Court/'  By  the  affidavits  in  the  present  case,  it  was  stated, 
that  the  witness  had  been  *'  duly  called."  Although  the 
words  stating  him  to  have  been  called  on  his  subpoena  were 
not  used,  yet  those  which  were  used  were  sufficient  to  shew 
that  he  had  been  called  in  such  a  way  as  to  constitute  a 
contempt  if  he  did  not  appear. 

Pattbson,  J. — It  certainly  does  not  appear  by  the 
affidavit  that  the  witness  was  called  on  his  subposna.  I 
think  that  ought  to  appear,  or  the  party  will  not  be  liable 
to  an  attachment.  Besides  that,  I  think,  on  the  merits 
disclosed  in  the  affidavits,  the  party  ought  to  be  excused 

for  not  attending* 

Rule  discharged  < 

(a)  3  B.  &  Aid.  598. 


370  CASES  IN  THE  PRACTICE  COURT«  K.  B. 

1835. 


Nathan  v.  Cohen. 

"  AMestor"  is  djUDWICK  JONES  objected  to  an  affidavit  used  by 
Md^t^tu'  ChaimeU,  on  shewing  cause  against  a  rule  for  discharging 
deponent  in  an  |^  defendant  out  of  custody,  ou  the  ground  of  misnomer. 
If  an  affidavit  The  aflSdarit  was  sworn  jointly  by  several  deponenis*  One 
j^^o\"to'^^^^^  ofthemwas  described  as  <' assessor."  That»  he  submitted, 
description  of     ^i^g  q^^  ^  sufficient  description  of  the  deponent; 

one  of  the  de-  *^  ' 

ponents  does 

statements    ^        Patteson,  J. — ^The  word  "  assessor "  is  not  a  sufficioit 

i^^dmiuibi"       description  of  the  deponent.  Though  the  affidavit  is  joint, 

If  an  affidavit  (he  misdescription  of  one  deponent  only  renders  his  part 

purports  to  be 

signed  by  a  de-  of  the  affidavit  objectionable.  The  statements  of  the  other 
Sroiil^on   deponents  are  8tiU  admissible. 

that  it  is  signed 

in  a  foreign  cba-  -r  ?  • 

racter,  and  there  Chodwick  Joncs  then  objected  that  the  s%nature  of 
in'theV»^to  another  of  the  deponents  was  not  in  English  characters, 
shew  that  the     y^^^  ^  ^ ^^  characters  of  some  foreign  language.    It  should 

deponent  is  a  o  -o      o 

foreigner,  and     be  shewn,  therefore,  by  some  affidavit,  or  by  the  jurat,  that 

that  the  writing     .  i*.  iii*  «• 

in  question  is     the  party  was  a  foreigner,  and  that  the  signature  was  his. 

his  signature. 
A  defendant 

waives  an  ob-         Patteson,  J. — It  is  uot  the  English  character,  but  it  is 

jection  of  mis-  i  i  .  /» 

nomer  by  talcing  uot  a  mark;  and  It  purports,  from  its  positicm,  to  be  the  sig* 
order  w^herein  nature  of  the  pcrsou  making  the  affidavit  I  must  there- 
he  uses  the        f^p^  presume  that  the  person  who  made  those  letters  was 

name  by  which  *  * 

be  was  arrested,  able  to  read  the  affidavit,  although  the  language  in  which 

it  was  written  was  different  from  his  own. 

ChanneU  then  proceeded  to  shew  cause  against  the  rule. 
He  objected,  that  the  defendant  had  waived  the  objection 
to  the  misnomer  by  the  course  which  he  had  pursued. 
The  defendant  had  taken  out  an  order  in  this  cause  before 
a  Judge,  in  which  he  had  called  himself  by  the  same  name 
as  that  by  which  he  had  been  arrested.  This,  he  submitted, 
was  a  waiver  of  the  objection;  and  he  cited  Finch  v. 


(a)  Ante,  Vol.  2,  p.  383. 
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Cocker  (a),  where  the  Court  of  Exchequer  held,  that  the  1835. 
affidavit  in  support  of  a  rule  to  set  aside  a  bail-bond,  on 
the  ground  of  a  mistake  in  the  defendant's  surname,  must 
be  intitled  in  the  right  name  of  the  party,  and  not  in  the 
name  by  which  he  was  arrested.  He  having  entitled  his 
affidavit  in  the  name  which  he  alleged  to  be  wrong,  must 
be  taken  to  have  admitted  that  he  was  as  well  known  by 
the  one  name  as  the  other.  So  here,  having  taken  out  an 
order  in  which  he  called  himself  by  the  name  supposed  to 
be  a  wrong  one,  he  had  admitted  that  he  was  as  well 
known  by  the  one  name  as  the  other. 

Patteson,  J. — After  an  order  having  been  taken  out 
in  this  case,  wherein  the  defendant  called  himself  by  the 
same  name  as  that  by  which  he  has  been  sued,  I  cannot 
interfere  as  required.  I  must  take  it,  from  the  course 
which  he  has  pursued,  that  he  was  as  well  known  by  one 
name  as  the  other. 

Rule  discharged  without  costs. 


Ex  parte  Bridgman. 

Chad  wick  JONES  moved  to  re-admit  an  attorney.—  ^„  ^^^^^^ 
His  affidavit  did  not  state  that  notice  of  the  intention  to  cannot  be  re-ad- 

mitted  without 

make  the  application  had  been  given  to  the  Stamp  Cfffice^  deposing  to  hit 

having  given 
notice  to  the 

Patteson,  J. — Unless  you  have  an  affidavit  that  such  stamp  q^e  of 

'  ^  bis  intention  to 

nolice  has  been  given,  the  application  cannot  be  enter-  apply  for  re-ad- 

miaaion. 


Chadwick  Jones  then  prayed  for  leave  to  amend  his 
affidavit,  the  notice  having  in  fact  been  duly  given. 


S72 


1835. 
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Bridgman. 
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PattbsoNi  J.,  aasented.      And  the  amendmdDt  having 
been  made — 

Rule  accordingly. 


-^^  ^:Si^/.<'^.^.^:^fJ^'^^\yj. 


If  a  Judge,  of 
hit  own  autho* 
rity,  discharges 
a  jury  from  giv- 
ing a  Terdict, 
on  the  ground 
of  their  not 
being  able  Co 
agree,  the  party 
ultimately  suc- 
cessful will  not 
be  entitled  to 
the  costs  of  the 
first  attempt  at 
trial. 


S£ELY  r.  PpWERS. 

JmARTIN  applied  for  a  rule  nin  to  review  the  Master's 
taxation.  The  facts  were  these: — ^The  cause  was  tried 
before  Mr.  Justice  Littiedale ;  and  the  jury,  after  retiring^ 
remained  out  all  night.  The  next  morning,  being  still 
unable  to  agree,  the  learned  Judge,  by  his  own  authority^ 
discharged  them.  Subsequently  the  parties  again  came 
down  to  trial,  and  the  plaintiff  had  a  verdict.  On  taxa« 
tion,the  Master  refused  to  allow  the  costs  of  the  first  trial; 
and  it  was  now  sought  to  review  that  taxation.  He  con- 
tended that  the  Master  was  wrong  in  the  view  which  he 
had  taken.  He  cited  the  case  ot  Harrison  v.  Bennett  {a), 
where,  during  the  trial  of  the  cause,  one  of  the  jury  ab* 
sconded,  and  the  other  jurors  were  accordingly  discharged, 
the  plaintiff  refusing  to  take  a  verdict  from  the  eleven. 
The  cause  was  again  tried,  and  the  plaintiff  obtained  a 
verdict.  The  Court  of  Exchequer  there  held  that  the 
plaintiff  was  entitled  to  the  costs  of  both  trials.  Again,  in 
Burchall  v.  Ballamy  (6),  the  Court  directed,  **  that^  for  the 
iuture,  in  all  cases  where  a  cause  goes  down  to  trial,  and 
goes  off  upon  any  occasion,  without  the  fault,  contrivance^ 
or  management  of  the  parties,  and  is  afterwards  brought 
down  again  to  trial,  the  costs  of  such  former  abortive 
going  down  to  trial  shall  be  taxed  and  allowed  to  the  party 
finally  prevailing,  in  the  same  manner  as  if  the  cause  had 
gone  off  upon  a  remanet.*  This  case  was  like  that  of  a 
remanet,  where  the  party  ultimately  successful  is  entitled 


(a)  Ante,  Vol.  1,  p.  627. 


(6)  5  Burr.  2694. 
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to  be  indemnified  finr  his  expenses  attending  the  first        l^^* 
assizes  or  sittings. 

A  rule  nisi  having  been  granted — 

Henderson  shewed  cause  in  the  first  instance. — There 
is  a  distinction  where  the  delay  is  the  act  of  the  Court,  as 
it  ip  here,  and  the  act  of  the  jury.  The  successful  party  is 
not  entitled  to  his  costs  where  there  has  been  an  ineffectual 
trial;  as,  for  instance,  where  the  jury  is  discharged  without 
their  giving  a  verdict.  In  VaUancey.  Adams  {fi)^  which 
was  an  action  of  trespass,  the  jury  found  for  the  defendant 
upon  a  plea  which  went  to  the.  whole  cause  of  action,  and 
the  Judge  thereupon  discharged  them  as  to  the  other 
issues.  .  The  Court  there  held,  that  the  defendant  was  not 
entitled  to  the  costs  of  the  pleadings  or  witnesses  in 
respect  of  the  issues  upon  which  no  verdict  was  given. 
There  Mr*  Baron  Bayley  said — **  You  have  all  the  costs 
on.  the  issues  found  for  you ;  you  are  not  entitled  to  the 
costs  of  the  issues  not  found  for  you.  Those  counts  on 
which  there  is  no  finding,  either  one.  way  or  the  other,  do 
not  come,  within  the  general  costs ;  neither  are  you  entitled 
to  the  expenses  of  the  witnesses  who  were  taken  down  to 
speak  to.  the  issues  on  which  no  verdict  was  given,  for  the 
verdict  might  have  been  against  you."  The  language  of 
the  1  Reg.  Gen.  H.  T.  2  fFilL  4,  s.  64(6),  was  in  fur- 
therance of  this  view.  The  words  were — **  If  a  new  trial 
be  granted  without  any  mention  of  costs  in  the  rule,  the 
costs  of  the  first  trial  shall  not  be  allowed  to  the  successful 
party,  though  he  succeed  on  the  second."  Again,  there 
could  not  be  any  distinction  in  practice  between  the  case 
of  withdrawing  a  juror,  and  discharging  a  jury  without 
giving  a  verdict.  In  Everett  v.  YoueUs{c\  the  Court 
held^  that  discharging  a  jury  by  consent  does  not  termi- 

(a)  Ante,  Vol.  2,  p.  1 18.  (6)  Ante,  Vol.  1,  p.  191. 

(c)  ;i  B.  &  Adol.  349. 
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1835.  nate  the  suit«  but  is  the  same  in  this  respect  as  withdraw- 
ing a  juror.  The  case  might  also  be  likened  to  that  of  a 
venire  de  novo.  In  Uckbarrow  v.  Mason  (a),  the  Court 
decided  that  where  a  venire  de  novo  is  awarded^  the  party 
succeeding  is  only  entitled  to  the  costs  of  the  second  triaL 
In  Bird  ▼•  Appleton{b),  after  a  venire  de  novo  awarded 
on. an  impevfect  special  verdict,  and  a  new  trial  granted 
after  a  verdict  for  the  plaintiff  on  the  second  trial, 
and  the  jary  found  again  lor  the  plaintiff  on  the  third 
trial,  the  Court  held  that  he  was  only  entitled  to  the 
costs  of  the  last  trial,  unless  it  be  otherwise  expressed 
in  granting  the  new  triaL'  Admitting  the  rule  in'JBicr- 
rowes  to  be  correct,  the  present  case  must  be  treated 
like  one  in  which  the  parttos  had  consented  to  with- 
draw a  juror.  .  In  Body  v.  Esdaik  (c),  whete  there  were 
three  verdicts,  the  first  in  favour  of  the  plamtiff,  the 
second  in  favour  of  the  defendant  by  reason  af  a  misdirec- 
tion, and  the  third  in  favour  of  the  defendant  on  the 
merits,  and  the  rule  for  the  first  trial  reserved  the  consi- 
deration of  the  costs,  the  Court  allowed  the  defendant  to 
take  the  costs  of  the  first  or  second  at  his  option,  and  the 
costs  of  the  third.  In  Siodhari  v.  Johnson  {d},  it  was  de- 
cided, that  if  a- defendant  pays  money  into  Court,  and  the 
plaintiff  proceeds  to.  trial,  when  a  juror  is  withdrawn,  the 
plaintiff  is  not  entitled  to  the  costs  up  to  the  time  of  paying 
money,  in  to  Court* 

Martin,  in  reply,  contended,  that,  as  in  the  present  case 
the  jury  had  been  discharged  by  the  authority  of  the 
Judge,  and  not  by  the  consent  of  the  parties,  it  was  distim 
guishable  from  any  of  those  cited. 

Patteson,  J. — As  there  does  not  appear  to  be  any  case 

(a)  6  T.  R.  131.  (c)  3  Bing.  174. 

(6)  1  East,  111.  C^)  ST. R.  6^7. 


HILAEY  TERM,    6WILL*  IV.  S75 

exactly  in  point,  aftd  as  there  ia  aoBie  niceCy  in  the  que^         1835. 
tioD^  IiDiuat  take  .time  to  look  into  the  authorities. 

Cur.  adv.  tmli. 


Pattsson,  J. — In  this  case,  the  jury  having  been  out 
all  n^ht,  and  not  agreeing,  the  Judge  in  the  morping  4i.s* 
eharged  them  of  his  own  proper  authority.  AAerwardsj 
the  cause  was  tried,  and  the  plaintiff  succeeded.  The 
Master,  on  the  taxation  of  c^ts,  has  rejected  thosf»  of  th^ 
first  trial.  This  rule  calls  for  a  review  of  such  taxation* 
On  the  one  hand,  the  case  is  likened  to  that  of  a  reti^net^ 
in  which  the  ^osts  of  the  first  attendance  are  always 
allowed;  and  Harrison  v.  Bennett  was  relied  on,  where 
a  juror  having  abscondedj  and  the  Judge  having  dis* 
charged  the  rest,  the  Court  held,  that  the  plaintiff,  having 
succeeded  on  a  second  trial,  was  entitled  to  the  costs  of 
the  first.  On  the  other  hand,  the  case  is  likened  to  one 
of  a  juror  withdrawn  by  consent,  where  neither  party  has 
costs.  That,  it  is  answered,  is  matter  of  agreement;  and 
as  the  consent  or  agreement  is  silent  as  to  costs,  none  are 
allowed.  I  cannot,  however,  see  any  difference  in  reason 
between  the  withdrawing  a  juror  by  agreement  and  the 
discharge  of  the  jury  by  the  Judge.  In  either  case  it  is 
done  because  the  jury  cannot  agree.  In  the  case  of  a 
remanet,  there  is  no  reason  to  suppose  that  the  jury  at  the 
first  trial  would  have  disagreed.  Harrison  v.  Bennett  may 
be  distinguished,  because  the  first  jury  as  well  as  the  se- 
cond there  found  for  the  plaintiff.  I  find  it  laid  down  in 
Burchall  v.  Baliamy  (a),  that  the  rule  as  to  remands  is 
to  be  extended  to  similar  cases;  and,  accordingly,  where  a 
cause  goes  off  for  defect  of  jurors,  the  costs  are  allowed 
to  the  party  who  ultimately  succeeds.  In  this  Court^ 
where  a  new  trial  is  granted  without  mention  of  costs^ 

(a)  5  Barr.  2693. 
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18S6.  those  of  the  first  trial  are  not  allowed^  though  the  same 
party  succeeds  on  the  second.  This»  however,  may  be 
because  the  Court  are  dissatisfied  with  the  first  verdict, 
and  yet  the  second  may  be  quite  right,  from  additional 
evidence  or  other  causes.  Here  there  is  no  fault  on  either 
side,  nor  any  thing  with  which  the  Court  is  dissatisfied, 
but  a  mere  accident  in  the  cause,  by  which  the  first  attempt 
at  trial  is  rendered  abortive.  N(m  constat  which  way  the 
first  jury  would  have  determined.  Upon  the  whole, 
therefore,  I  am  of  opinion  that  this  case  must  follow  the 
practice  in  cases  of  a  juror  being  withdrawn,  and  that  the 
rule  must  be  discharged. 

Rule  discharged. 
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IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  WILLIAM  lY. 


Dabbs  V.  Humphries*  ^^3^- 

XH£  facts  of  the  case  were  these: — The  sheriff  of  The  Court  woi 
Sussex  having,  on  the  S5th  February  last,  seiseed  certain'  t^^^appiia  ft^f 
goods,  on  behalf  of  a  judgment  creditor,  which  were  >«i>ef  under  the 
claimed  by  two  persons,  named  Firminger  and  Aylmore,  Act,  such  ex- 
he  on  the  3rd  Mat/  brought  the  parties  before  the  Court  S!][^^r  L 
under  the  Interpleader  Act;  and  it  was  decided  that  an  ^^^l^^ 
issue  should  be  tried  between  the  original  plaintiff /)aii#  appUcatioD. 
and  the  claimants.   Subsequendy,  however,  Dabbs^  find« 
ing  that  the  goods  really  did  belong  to  Firminger  and 
Aylmore,  abandoned  all  claim  to  them,  and  declined  to 
try  the  issue.    The  sheriff  had  in  the  mean  time  (on  the 
23rd  May)   sold,  the  goods.     Mr.  Justice  Gaselee,  at 
chambers,  having  by  consent  made  an  order  for  that  pur- 
pose, the  sheriff  satisfied  the  claim  of  Aylmoret  which 
was  of  trifling  amount,  and  directed  the  remainder  of  the 
money  to  be  handed  over  to  Firminger ^  short  IIL  6s. 
which  he  ordered  to  be  retained  by  the  oflScer  of  the 
Court,  to  abide  the  result  of  an  application  to  be  made  to 
the  Court  by  the  sheriff  for  his  expenses.    The  sheriff 
accordingly  afterwards  applied  to  the  Court  for  a  rule. 
Galling  upon  Dabbs  and  Firminger  to  shew  cause  why 
they  should  not  pay  him  for  the  expenses  of  bis  keeping 
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1835.         possession  from  the  S5th  February  to  the  SSrd  May^  and 
the  expenses  of  the  sale. 

BompaSf  Serjt,,  now  appeared  to  shew  cause  for  JFir- 
minger,  and  contended,  that  he  was  entitled  to  have  the 
11/.  6^.  paid  out  to  him,  as  the  money  was  the  produce  of 
goods  of  his,  which  it  was  now  acknowledged  had  been 
wrongfully  seized.  Before  the  passing  of  the  Interpleader 
Act,  Firminger  would  have  been  entitled  to  recover  the 
entire  value  of  the  goods  in  an  action  of  trover,  or  full 
damages  in  an  action  of  trespass;  and  the  least  that  could 
now  be  done  was  to  give  him  the  produce  of  his  goods, 
and  his  costs  of  coming  into  Court  to  obtain  it. 

BarstotD  shewed  cause  for  Dabbs,  the  judgment 
creditor.  Dabbs  had  done  nothing  whatever  which 
should  occasion  his  being  made  to  pay  the  sheriff's 
costs.  It  had  been  settled,  that  the  sheriff  could  not 
have  the  costs  of  his  application  under  the  Interpleader 
Act  (a)m  Even  where  he  was  placed  between  two  parties^ 
the  one  urging  him  to  execution,  and  the  claimant  refus- 
ing him  indemnity,  it  was  doubtful  whether  he  could  have 
costs ;  but  certainly  he  could  not  in  a  case  like  the  present, 
where  the  execution  creditor  had  merely  put  the  writ  into 
bis  hands^  to  do  with  it  as  his  duty  required^  and  had  not 
urged  him  on  in  any  way  whatever.  And  when  he  him- 
self became  a  party,  he  declined  to  press  his  claim,  as 

■ 

4800n  as  he  discovered  that  Firminger  had  a  better  one. 

Clarkson,  for  the  sheriff,  urged  the  hardship  of  the 
case,  and  relied  upon  Bryant  v.  Ikey  (6),  as  affording  a 
precedent  for  a  sheriff  receiving  costs,  in  an  application 
under  the  Interpleader  Act. 

(a)  See  Field  v.  Cope,  ante,  Vol.  ante.  Vol.  1,  p.  520;  Seward  ?.  WU- 

I,  p.  567  ;S.C.2C.&  J.  480,  and  liam,  ante.  Vol.  1,  p.  528 ;  Botodler 

2  Tyr.458;  Barker  y.  Dyna,  ante,  v.  Smith,  ante.  Vol.  1,  p.  417- 

Vol.  1,  p.  169;  Merland  r.  CkUiy,  (6)  Ante,  Vol.  1,  p.  428. 
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T1NDAL9  C.  J. — I  think  the  rule  shoald  be  absolute,  as         1835. 
far  as  relates  to  the  costs  of  the  sheriff's  being  in  posses-  " 

sion  betvneen  the  time  of  the  application  to  the  Court  vi 

and  the  time  of  the  sale^  also  as  far  as  relates  to  the  costs 
of  the  sale  and  of  this  application.  The  question  is  as  to 
who  shall  pay  these  costs.  I  think  they  should  be  paid 
by  the  plaintiff  in  this  action.  Firminger  is  a  party  whose 
goods  haYe  been  wrongfully  taken,  and  he  had  a  right  of 
action  against  the  sheriff  and  judgment  creditor,  for  the 
full  Yalue  of  the  goods  sold.  Every  step  taken  since  that 
wrongful  act  was  committed  against  him  has  been  for  the 
benefit  of  the  wrong  doers.  Firminger^  therefore,  must 
be  borne  harmless.  I  cannot  say,  upon  the  aflSdavits,  that 
the  sheriff  was  a  wrong  doer  between  the  first  taking  and 
the  application  to  the  Court;  but  it  is  clear,  that  after 
that  application  he  became  the  agent  of  the  judgment 
creditor,  Dabbs,  whose  agent  he  was  also  in  the  sale  of 
the  goods.  Dabbs,  therefore,  must  pay  the  sheriff  the 
expense  of  remaining  in  possession  from  the  3rd  to  the  23rd 
of  May,  the  expenses  of  the  sale,  and  of  this  application. 
Firminger,  on  the  other  hand,  will  receive  the  11/.  6s.  in 
Court,  and  his  costs  of  appearing  here  from  the  sheriff, 
who  must  receive  them  from  Dabbs, 

Park,  J.,  Vaughan,  J.,  and  Bosanquet,  J.,  concurring, 

Rule  accordingly. 


Doe  d.  Wilson  v.  Smith. 

Andrews,  Serjt,  moved  for  judgment  against  the  The  Court  wiu 
casual  ejector.     His  affidavit  stated,  that  the  declaration  ^fe^^decim- 

tions  with  re- 
spect to  her 

hiuhaod  being  out  of  the  way,  to  avoid  being  arrested  or  annoyed,  to  be  used  for  the  purpose  of 

obtaining  judgment  agidnst  the  casual  ejector. 
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was  served  on  the  son  of  the  tenant  in  possession,  and 
that  afterwards,  when  the  party  who  served  it  called  to 
know  if  he  had  received  it,  his  wife  told  him  that  she  had 
taken  care  be  should  not  be  in  the  way  to  be  arrested,  or 
otherwise  annoyed. 

Per  Curiam. — That  will  not  do*  Service  on  the  son  is 
not  sufficient;  and  you  cannot  make  the  wife  a  witness 
against  her  husband. 

Andrews,  Serjt.,  took  nothing  by  his  motion. 


Service  ofade- 
clantion  in 
ejectment  upon 
the  sister  of  the 
tenant  in  pot- 
session,  who 
says  that  she 
receives  it  on 
behalf  of  her 
sister,  will  not 
be  good  unless 
agency  be 
shewn. 


Doe  d  Tibbs  v.  Roe. 

JUOMPASf  Seijt.,  moved  for  judgment  against  the 
casual  ejector.  The  declaration  had  been  delivered  to 
the  sister  of  the  tenant,  who  said  she  would  accept  it  on 
behalf  of  her  sister. 

Per  Curiam. — Did  the  sister  authorize  her  to  receive  it  ? 

Bompas^  Serjt.,  urged  that  it  was  impossible  for  them 
to  shew  that  the  tenant  authorized  her  sister  to  act  for 
her,  without  calling  her  before  the  Court.  It  could  only 
be  inferred  at  present,  that  the  sister  who  received  the 
declaration  was  the  agent  of  the  tenant ;  but  if  the  Court 
would  grant  a  rule  to  shew  cause,  it  would  put  it  upon 
her  conscience,  to  say  whether  such  authority  was  given 
her  sister. 

Per  Curiam. — ^What  the  sister  said  does  not  carry  the 
case  a  step  further  than  if  you  had  served  the  declara- 
tion upon  her,  unless  you  also  shew  an  authority  in  her 
from  the  tenant  to  act  for  her  on  other  occasions. 


Bonipas,  Serjt.,  took  nothing  by  his  motion. 
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Philips  r.  Barlow  and  Another. 

X  HIS  was  an  action  on  a  bail-bond^  tried  before  Vaughan,  It  is  not  necea- 
J.,  on  Friday,  I6th  January ,  when  a  verdict  was  found  ul^mentofa 
for  the  plaintiff.  T^t^t 

4th  Anne,  c  16, 

Martin  applied  for  a  rule^  calling  upon  the  plaintiff  to  attested  by  the 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a  JJ^^^^p^JclT 
new  trial  had*     The  action  was  brought  by  the  assignee  ^^  ^^^  ^^  ^^^ 

®  "^  f  at  the  time  of 

of  the  bail-bond,  and  the  plea  was  that  the  bond  bad  not  the  assignment 
been  duly  assigned  to  the  plaintiff:  on  this,  issue  was  taken. 
It  was  proved  at  the  trial,  that  the  assignment  was  exe- 
cuted by  the  under-sheriff,  in  the  presence  of  two  wit- 
nesses, but  one  of  them  only  attested  it  at  the  time.  The 
other  did  not  sign  his  name  to  it  until  after  the  action  had 
been  brought ;  and  the  question  was,  whether  this  was  a 
suflScient  assignment  under  the  statute.  By  the  4  Anne, . 
c.  16,  s.  ^0,  it  was  enacted,  that  the  sheriff  or  other 
officer  taking  bail,  **  at  the  request  and  costs  of  the  plain- 
tiff in  such  action  or  suit,  or  his  lawful  attorney,  shall 
assign  to  the  plaintiff  in  such  action  the  bail-bond,  or 
other  security  taken  from  such  bail,  by  indorsing  the 
same,  and  attesting  it  under  his  hand  and  seal,  in  the 
presence  of  two  or  more  credible  witnesses.*'  There  was 
no  case  upon  the  point;  but  as  the  defendants  were 
anxious  to  have  the  opinion  of  the  Court  upon  it,  he  had 
to  submit  that  it  was  essential  the  witnesses  should  both 
subscribe  their  names  at  the  time  of  the  execution  of  the 
assignment. 

Tin  DAL,  C.  J. — All  that  is  required  by  the  statute  is, 
that  the  sheriff  shall  assign  the  bail-bond  to  the  plaintiff, 
by  indorsing  it,  and  attesting  it  by  his  hand  and  seal,  in 
the  presence  of  two  or  more  credible  witnesses;  and  that 
has  been  done.    Where  the  legislature  has  intended  that 

VOL.  III.  CO  D.  p.  c. 
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the  witnesses  should  put  their  hands  to  an  instrument  at 
the  time  of  its  execution,  it  has  found  apt  words  to  ex- 
V.  press  that  intention ;  as  in  the  5th  section  of  the  Statute 

of  Frauds,  passed  only  twenty-seven  years   before  this 
statute  of  Anne. 

Park,  J.,  Vaughan,  J.,  and  Bosanquet,  J.,  concurred. 


Rule  refused, 


Prince  ».  Brunatt* 

Where,  io  an  ASSUMPSIT  Oil  a  bill  of  exchange  by  an  indorsee  against 
J?lxchan^*by  ***®  acceptor.  The  declaration  stated  the  bill  to  be  drawn 
an  indorsee,  it    hj  Sarah  Ellwood  on  the  defendant,  payable  to  the  order  of 

Is  pleaded  by        _;  '^  ^ 

the  acceptor  that  Sarah  EUwood,  and  accepted  by  the  defendant;  adding, 
mwried^woman,  ^^  ^^  usual  way,  that  it  was  indorsed  to  the  plaintiff. 
Stw'iTbi^T^^  Plea— What  Sarah  EUwood,  the  supposed  drawer  of  the 
pUcadon  that  bill,  at  the  time  of  the  drawing  and  indorsing  of  the  same, 
indorsed  the  was  wife  of  and  married  to  a  person  of  the  name  of  Thomas 
authori^of  her  Ellwood,  who  at  the  time  of  the  commeneement  of  this 

husband,  with-  guit  ^ng  and  still  is  living.  Replication — ^that  Sarah  Ell- 
out  its  being  ,  . 

deemed  a  de-  wood,  at  the  time  of  the  drawing  and  indorsing  of  the  bill, 
parture.  ^rew  and  indorsed  it,  as  agent  of  and  by  the  authority 

of  the  said  Thomas  Ellwood,  her  husband.    Demurrer  on 
the  ground  of  departure  from  the  declaration. 

Talfourd,  Serjt.,  in  support  of  the  demurrer.  Upon 
the  authority  of  the  case  of  Barlow  v.  Bishop  (a),  it 
might  be  contended,  that  a  married  woman  could  not  by 
her  indorsement  transfer  the  property  of  a  note ;  but  that 
case  does  not  stand  alone.    It  was  followed  by  that  of 

(a)  1  East,  432. 
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Cotes  y.  Davis  (a),  in  which  it  was  ruled  by  Lord  Elleu'  1835. 
borough,  that  a  proknissory  note  having  been  Indorsed  to 
the  plaintiff  by  a  married  woman,  for  value,  and  after- 
wards an  express  promfae  made  by  the  mdcer  to  pay  it,  it 
might  be  presumed  against  him,  that  fhh  woman  had 
authority  from  her  husband  to  indorse  the  note*  In  that 
case,  there  was  an  express  promise  on  the  part  of  the  hus*^ 
band.  The  latest  case  bearing  upon  the  point  is  that  of 
Presimck  v.  Marshall  (i),  in  which  it  was  held,  that  the 
indorsee  might  recover  against  the  acceptor  of  a  bill  of 
exchange,  drawn  and  indorsed  by  a  married  woman  with 
the  consent  of  her  husband.  But  that  case  rested  upon 
special  circumstances,  which  are  not  stated  in  any  of  the 
reports.  From  the  original  declaration  it  clearly  appeared 
what  was  the  ground  of  the  decision  there.  The  first 
count  was  open  to  the  same  objection  as  was  raised  in  the 
present  case ;  but  the  second  count  stated  the  contract  as  it 
ought  to  have  been  stated  here.  It  stated,  that  «/*•  A^  (the 
husband),  by  L.  B*  (the  ^ife  and  drawer  and  indorser  of 
the  bill),  his  servant  and  agent  in  that  behalf  duly  autho- 
rised, on  such  a  day  did  do  so  and  so.  Now,  if  such  a 
count  as  that  had  been  in  the  declaration  in  this  case,  there 
would  have  been  no  ground  for  the  present  objection. 
But,  as  the  matter  stands,  the  contract  set  up  in  the 
replication  is  different  from  that  stated  in  the  decla- 
ration. 

Comyn,  in  support  of  the  replication. — It  is  no  depar* 
ture  from  the  contract  set  forth  in  the  declaration,  but  is 
perfectly  good.  Primd  facie,  a  bill  drawn  by  Sarah  Ell- 
wood,  and  accepted  by  the  drawer,  is  a  good  bill.  The 
defendant  must  know  the  situation  of  the  drawer,  but  he 
nevertheless  accepts  it,  and  sends  it  into  the  world  with 

(a)  1  Camp.  485. 
(b)  7  Ping.  565;  S,  C.  5  Mi  &  P.  513 ;  4  G.  &  P.  594. 
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1835.  the  credit  of  his  name.  He  is,  therefore,  estopped  from 
telh'ng  an  innocent  indorsee  that  he  cannot  recover 
against  him  the  acceptor,  because  the  drawer  is  a  married 
woman.  Coies  v.  Davis  (a)  is  in  the  plaintiiTs  favour,  as 
well  as  Prestwiek  ▼•  Marshall  {b),  for  no  such  distinction, 
as  has  been  drawn,  is  to  be  found  in  the  judgments  de- 
li?ered  upon  that  case.  Whether  the  circumstance  of 
there  being  a  second  count,  stating  the  bill  to  have  been 
drawn  by  the  wife  as  agent  of  the  husband,  was  there 
pressed  upon  the  Court,  is  of  no  consequence,  for  the 
decision  of  the  Court  was  upon  the  general  principle. 
The  present  case  is  within  the  general  principle.  The' 
plaintiff  knowing  nothing  about  the  drawer  of  the  bill  as 
a  married  woman,  declares  against  the  acceptor  in  the' 
usual  way.  The  defendant  knows  that  she  is  married,' 
and  pleads  the  fact.  The  replication  then  states,  that 
her  husband  permitted  her  to  draw  and  indorse  the  bill 
in  the  manner  stated  in  the  declaration.  What  is  that 
manner  ?  In  the  name  of  Sarah  EUwood,  The  replica- 
tion, therefore,  is  no  departure  from  the  declaration.  The 
defendant  pleads  something  dehors  the  bill,  and  the  plain- 
tiff answers  it. 

Tayhurd,  Serjt.^  replied. 

TiNDAL,  C.  J. — The  replication  is  demurred  to,  on  the 
ground  of  its  being  a  departure  from  the  allegations  in 
the  declaration.  Certainly,  where  a  replication  does  not 
fortify  and  support  the  charge  laid  in  the  declaration,  it 
is  what  is  called  a  departure,  and  puts  the  plaintiff  out  of 
court.  The  question  is,  whether  the  matter  disclosed  in 
the  replication  sets  up  a  title  inconsistent  with  that  set  out 
in  the  declaration  ?    I  do  not  think  it  does.    The  declar- 

(a)  I  Camp.  485. 
((>  7  Bing.  565;  5  M.  &  P.  513;  and  4  C.  &  P.  594. 
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ation  alleges  a  derivative  title  through  Sarah  Ellwood^  and  1835. 
the  replication  carries  this  on.  The  defendant  would  be 
estopped  in  objecting  that  she  had  no  authority  to  draw  ; 
but  it  is  incumbent  on  the  plaintiff  to  shew  a  distinct 
authority  in  her  to  indorse  the  bill.  Accordingly  the  re* 
plication  stated,  that  she  had  from  her  husband  authority  to 
indorse  it  in  the  manner  stated  in  the  declaration;  that  is» 
in  her  own  name.  It  is  in  that  point  that  this  case  differs 
from  that  of  Barlow  v.  Bishop  (a).  On  the  other  hand^ 
Cotes  V.  Davis  {b)  comprises  the  facts  we  have  before  us, 
the  decision  in  which  is  confirmed  by  Presttvick  v.  Mar^ 
shaU  (c),  where  the  judgment  was  given  on  the  principle^ 
and  not  upon  the  distinction  adverted  to  at  the  bar. 

Park,  J. — ^I  own  that  I  was  at  first  struck  with  the 
notion  of  this  replication  being  a  departure;  for  all  the 
statements  about  the  drawer  being  a  married  womaa  which 
now  arise  on  the  pleadings  would  heretofore  have  been 
given  in  evidence  under  the  general  issue.  Now  the  only 
distinction  between  this  case  and  that  of  Cotes  v.  Davis, 
which  although  only  a  Nisi  Prius  case  was  decided  by 
a  very  able  judge^  is  that  the  maker  of  the  note  after- 
wards made  a  promise  to  pay  it;  but  in  Presttvick  v^ 
Marshall,  although  there  was  a  subsequent  promise, 
Lord  Ellenborough  decided  the  question  entirely  upon  the 
ground  of  a  presumed  authority  in  the  husband.  Judg- 
ment must  be  for  the  plaintiff. 

Vaughan,  J. — ^We  cannot  give  judgment  for  the  de- 
fendant, without  coming  into  direct  conflict  with  a  case 
recently  decided  in  this  Court.  If  the  case  had  gone  to 
trial  with  a  plea  of  the  general  issue,  under  the  old  rules 
of  pleading,  and  the  facts  here  alleged  had  been  estab- 
lished, the  plaintiff  must  have  recovered. 

(a)  1  East,  432.  (c)  7  Bing.  665;  5  M.  &  P.  613; 

{b)  1  Camp.  486.  and  4  C.  &  P.  694. 
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1836. 


B0SANQUBT9  J. — It  was  not  the  object  of  the  new  rules 
of  pleading  to  require  any  alteration  in  the  declaration* 
If, .  therefore,  the  plaintiff  would  heretofore  have  been 
entitled  to  give  evidence,  that  the  drawer  of  the  bill  drew 
and  indorsed  it  with  the  assent  of  her  husband,  he  has 
now  a  right  to  place  that  fact  upon  the  record*  The  case 
of  Cotes  ▼•  DaviM{a)  is  expressly  in  point. 


Judgment  for  the  plaintiff. 


(a)  1  Camp.  485. 


An  executor 
plaintiff  who 
lotei  his  cause 
is  not,  under  the 
S  ft  4  Will  4, 
c.  42,  8.  31,  ex- 
empted from  the 
payment  of  costs 
unless  malaJSdet 
appears  on  the 
part  of  the  de- 
fendant— 
Faughan,  J., 
disnnHenU, 


Brown  and  Others,  Executors  of  Clark,  v.  Crolby 

and  SHARj^f  am. 

X  HIS  was  an  action  by  executors  against  the  defend- 
ants, for  work  and  labour  done,  and  carts  lent  for  hire, 
by  the  testator,  a  waggon  owner.  The  sum  claimed  was 
900/.,  which  appeared  upon  the  books  of  the  testator  to 
be  owing  to  the  deceased ;  and  which  a  book-keeper,  who 
had  been  in  his  service  for  many  years,  avowed  were 
correct.  In  the  books,  however,  there  was  a  blank  left 
for  the  charge  of  a  cart  and  three  horses  for  a  certain 
period.  The  defendants  admitted  500/.  to  be  due,  and 
paid  that  sum  into  Court ;  but  refused  to  give  the  plaintiffs 
any  information  as  to  how  they  made  out  the  reduction. 
At  the  trial,  they  produced  a  witness,  who  proved  that  the 
testator  had  agreed  that  the  cart  with  three  horses  should 
only  be  charged  for  at  the  rate  of  two  horses,  and  also  other 
witnesses,  to  shew  that  the  charge  made  by  the  plaintiffs 
for  that  cart  were  excessive.  A  verdict  was  found  for 
the  defendants.  A  rule  having  been  obtained  calling  upon 
the   defendants  to  shew  cause  why  the  plaintiffs  should 


Baown 

9. 

Cboley. 
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not  be  exeBupted'  fisom  the  payment  of  costts,  under  3  &  4        ]835. 
»Ff».  4,  c.  42,  &  31— 

4 

Wilde,  Sevjit.,  was  proceeding  to  shew  cause;  but  the 
Court  called  upon  the  counsel  for  die  phuntifis  to  support  it* 

Aich&rley,  Seijt.,  and'  Hatfes^  in  support  of  the  rule* 
— The  late  act  of  Parliament  has  certainly  thrown  the 
burden  upon  the  plidntiiF.  In  the  case  of  Wilkinson  v. 
Edwards  {a),  the  Court  proceeded  upon  the  supposi- 
tion»  that  the  3  &  4  WiU.  4,  c*  4&^  s.  31,  was  intended  to 
remedy  an  omission  of  the  statute  £3  Hen.  8,  c.  15,  s.  1 ; 
and  that  it  was  in  eonsequence  of  an  accidental  omission 
in  the  act  of  Henry  that  executor  plaintiffs  had  not 
heretofore  paid  costs  when  they  failed;  but  there  are 
several  cases  in  which  a  different  reason  is  given  for 
executor  plaintiffs  not  paymg  costs.  In  Hat/worth  v. 
David  (b),  the  Court  said  the  plaintiff  should  not  pay 
costs,  because  he  was  suing  **  in  another's  right,  and  for  a 
matter  which  lay  not  in  his  conusance;"  and  in  BuUy^ 
Palmer  {e),  a  similar  opinion  was  expressed  («()•  On  this 
principle,  therefore,  it  is  contended,  that  the  plaintiffs 
are  entitled  to  exemption  from  the  payment  of  costs. 
Further,  it  was  a  duty  of  his  offiee  to  bring  this  action : 
for  bad  he  not  done  so  upon  the  information  he  received, 
he  would  have  been  guilty  of  a  devastavit.  The  object 
of  th«  recent  act  was,  oet  to  make  the  executor  the  in- 
lurer  of  the  Court,  but  to  prevent  him  from  bringing 
actions  upon  light  or  no  grounds*  It  was  upon  this  prin« 
eiple  that  the  Court  acted  in  the  case  decided  last  term. 

(tf)  Aste,  p.  137'  dple  oa  wiuch  aa  executor  plain- 
ed) Gr.  Jac.  229.  tiff  was  exempted  from  the  pay- 

(c)  T.  Jones,  47*  ment  of  costs  was,  that  the  cause 

(d)  In  Fortman  v.  Camcy  Strange,  of  action  was  not  within  bis  know- 
682,  it  is  admitted  in  the  a|f  u-  ledf(e. 
ment  by  implication  that  the  priu- 
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1835.  TiNDAL,  C.  J. — ^This  question  comes  before  us  on  the 

construction  of  the  3  &  4  Will.  4,  c*  42,  s.  31,  which 
directs,  that  in  every  action  brought  by  an  executor  or 
administrator,  in  right  of  his  testator  or  intestate,  such 
executor  or  administrator  shall,  unless  the  Court  other- 
wise order,  be  liable  to  pay  costs  to  the  defendant.    It 
appears,  therefore,  to  be  the  general  rule,  that  he  shall 
pay  costs,  and  that  their  nonpayment  is  to  be  an  excep- 
tion judged  of  by  our  discretion.    It  is  very  well  known, 
that,  before  this  statute  passed,  executors  and  administra* 
tors  who  brought  actions  in  right   of  their  testator  or 
intestate,  were  not  liable  to  pay  costs.     I  have  always 
understood,  that  that  exemption  rested  on  the  peculiar 
form  of  the  statute  that  gave  the  defendant  costs,  which 
did  not  include  parties  suing  not  on  their  own  personal  con- 
tract*  Certainly,  that  is  not  a  new  construction  of  the  act  in 
question;  for  Lord  Eldon says,  in  Taiiersall  v.  Grooie  (a), 
**  attending  to  the  language  of  that  act,"  the  23  Henry  8, 
c.  15,  "  perhaps  we  may  be  authorized  to  say,  that  the 
sound  principle  on  which  the  exemption  of  the  executors 
and  administrators  rests,  is  not  the  degree  of  ignorance 
under  which  they  may  be  supposed  to  lie,  but  that  the 
exemption  founds  itself  on  the  description  of  the  actions 
contained  in  the  statute,  in  which  costs  are  to  be  paid  (6).*' 
No  doubt   cases  may  be  found  of  an  earlier  date,  in 
which  judges  entertained  a  different  opinion;   but  the 
opinion  we  expressed  last  term  is  not  new.    It  is  not 
necessary,  however,  accurately  to  determine  the  original 
ground  on  which  the  exemption  of  executors  from  the 
payment  of  costs  rested.     This  latter  statute  corrects  a 
grievance,  which  was  left  unredressed  by  the  former;  for 
it  is  scarcely  reasonable  to  distinguish  an  executor  from  an 
ordinary  person.     After  a  verdict  has  been  found  for  a 

(a)  2  Bob.  &  Pull.  255. 
(i)  The  same  reason  is  given  by  Blackstone,  Vol.  3,  p.  400. 
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defendant^  he  is  as  much  innocent^  if  sued  by  an  executor,         1835. 
as  if  he  w6re  sued  by  any  other  person.     Victus  victori 
in  eocpenris  candemnandus  est     Why,  then,  should  not  a 
defendant  be  re-imbursed  his  costs  in  this  case?    There  is 
a  class  of  cases  in  which  it  may  be  right  to  give  an  execu- 
tor plaintiff,  who  has  been  defeated,  exemption  from  the 
payment  of  costs.      Such  as  where  a   defendant  has  in 
his  possession  a  receipt  from  the  testator,  and  keeps  it 
in  bis  pocket;   or  where  the  plaintiff  is   deceived,  not 
simply  by  a  want   of  clearness  in  the  accounts  of  the 
testator,   but  by  something  done  on  the  other  side  to 
draw  him  on.     If  any  thing  of  that  kind  appeared  here, 
we  might  decide  for  the  plaintiff;    but  I  do  not  think 
there  does.    The  action  was  brought  on  what  was  sup- 
posed to  be  a  contract  for  the  annual  hiring  of  a  waggon 
and  three  horses,  and  a  cart  with  two  horses.    There 
was  besides  a  large  demand  for  job-work.     But  the  exe- 
cutors gave    no  evidence  of  any  contract;  and  if  they 
had  questioned  their  own  clerk  more  closely,  he  might 
have  told  them,  that  so  far  from  there  being  an  annual 
contract,  there  was  a  blank  in  the  books  for  three  years 
as  to  any   sum  agreed  upon.     To  prove  the  quantum 
meruit,  they  only  produced  one  witness,  besides  the  ser- 
vants of  the  plaintiff;  so  that  they  came  into  Court  without 
having  sufficiently  investigated  that  point  either.     Very 
likely  they  relied  upon  being  able  to  prove  their  case; 
but  the  question  is,  whether  there  has  been  any  thing 
done  on  the  other  side  that  should  deprive  the  defendant 
of  the  benefit  the  legislature  intended  to  give  him.    The 
defendant  refused  to  disclose  upon  what  he  relied  to  re- 
duce the  plaintiff's  demand ;  but  I  should  be  sorry  to  say, 
that  a  defendant  is  bound  to  make  his  defence  public,  un* 
less  it  be  of  the  nature  I  have  adverted  to.     I  know  of  no 
principle  in  law,  on  which  a  defendant  should  be  com- 
pelled to  open  his  proofs  to  the  adverse  party.    The  case, 
however,  does  not  rest  here;  for  there  was  evidence  of  a 
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1885.  ^  custom  in  the  trade  for  waggon  lenders  to  send  additional 
horsesi  in  order  to  help  those  charged  for.  On  the  whole, 
thereforci  I  think  it  will  be  a  wise  exercise  of  our  discie^ 
tion,  to  leave  the  executors  in  this  case,  who  haye  failed 
in  their  action,  in  the  same  situation  as  any  other  plaintifis. 

Paek,  J. — I  have  had  no  doubt  upon  the  point  firom 
the  b^niinng.  The  plaintiffs  may  have  intended  to  act 
rightly  for  the  behefitof  the  estate,  but  having  failed,  they 
must  pay  the  costs ;  and  they  would  have  to  pay  them  bams 
prapriis,  if  the  testator's  estate  were  not  sufficient^  which, 
however,  it  will  here  be.  The  question  is,  whether  the 
defendants  have  done  any  tiling  that  should  make  them 
forfeit  their  right  to  costs  given  themi  by  the  recent  statute. 
I  do  not  think  that  they  have ;  for  defendants  cannot  be 
compelled  to  disclose  their  cases.  Applications  are  con- 
stantly made  to  us  at  chambers  for  the  purpose,  and  as 
constantly  refused.    The  rule  must  be  discharged. 

Yauguan,   J. — ^It  is  always  with  regret  that  I  diSer 
from  my  learned  colleagues;  hot  as  I  do  so  on  the  present 
occasion,  I  feel  bound  to  state  the  reasons  on  which  I 
have  formed  my  judgment.     My  Lord  Chief  Justice  has 
correctly  stated,  that  the  true  ground  on  which  executor 
plaintiffs  have  been  hitherto  exempt  {torn  costs  is,  the 
construction  put  upon  the  statute  of  Henry  8;  but  we 
read  in  many  cases^  that  the  exemption  was  made,  be- 
cause executor  plaintiffs  cannot  generally  know  the  pre- 
cise nature  of  the  contract  entered  into  by  the  testator. 
That  privilege  having  been  abated,  the  legislature  has 
passed  an  act,  wisely  leaving  it  to  the  discretion  of  the 
Judges  to  say,  whether,  under  the  circumstances  of  each 
case,  an  executor  plaintiff  losing  his  cause  shall  or  shall 
not  be  allowed  his  costs.     But  it  is  thrown  upon  the 
plaintiff  to  show  that  he  was  placed  in  circumstances  that 
justified  him  in  commencing  his  action.     The  question. 
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therefore,  that  first  •uggetts  itself,  to  my  mind,  in  this  case        ^B9d, 
is,  whether  the  plaintiffs,  using  reasonable  care  and  caotion,     ^^^^^^ 
had  or  had  not  the  duty  thrown  upon  them  of  presenting  «• 

thecase  to  a  jury.  If  it  was,  then^in^my  opinion,  fhey  ought 
to  be  protected  from  ^osts ;  for  what  otherwise  will  be  the 
situation  of  an  executor  ?  Is  be  to.  be  placed  in  a  situa- 
tion which  win  make  him  liable  to  pay  the  costs  but  of 
his  own  pockety  if  the  estitte  be  insuflteieht  to.  meet  tfiemS 
It  has  been  said^  that  the  defendant  should  not  be  called 
upon  to  disclose  his  case;  but  I  think  this  one  of  the 
occasions  on  which  he  should  hare  disclosed  his  case. 
The  plaintiffs  do  not  know  the  contract,  but  findhq^  a 
charge  agiunst  the  defendants  in  their  testator's  books,  maiy 
they  not  reasonably  ask  the  defendants  what  explanation 
they  can  give  of  the  account?  I  do  not  complain  of  the 
defendants  not  giving  the  explanation,  but  they  Could  not 
justly  complain  if  the  Court  afterwards  made  them  pay  the 
costs  which  their  silence  caused  the  plaintiffs  to  incur.  Now, 
looking  at  the  accounts  of  the  testator  in  this  action,  there 
is  a  pritnd  facie  case  for  th^  plaintiffs ;  and  I  do  not  see 
how  the  matter  could  have  been  satisfactorily  settled 
without  an  appeal  to  a  jury;  and  the  plaintiffs  would  at  all 
events  have  been  entitled  to  a  verdict  for  something,  if  it  ' 
had  not  been  for  the  special  contract  proved  by  the  defend- 
ants. Happily  this  will  be  no  rule  for  future  cases,  because 
each  must  depend  upon  its  own  circumstances.  The  case 
decided  last  term  has  no  resemblance  to  ^his.  In  my 
opinion,  the  legislature  intended  to  exempt  an  executor 
from  the  payment  of  costs,  on  the  Court  being  satisfied 
that  it  was  his  duty  to  prosecute  the  action. 

BosANQUET,  J* — I  agree  in  the  view  taken  of  this  case 
by  the  Lord  Chief  Justice  and  my  Brother  Park.  Accord- 
ing to  the  act  of  Parliament,  an  executor  is  placed  in  the 
same  situation  as  every  other  plaintiff,  unless  the  Court 
sees  cause  to  except  him.     It  is  incumbent  upon  the 
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1835.  plaintiflpf  therefore,  to  make  out  a  case  of  exception.  It  is 
not  sufficient  that  he  should  have  acted  bond  fide.  If  it 
were  so,  the  words  of  the  act  of  Parliament  would  be  nu- 
gatory. The  act  says,  that  an  executor  should  generally 
be  liable  to  costs,  but  that  the  Court  may  make  an  excep- 
tion. Now,  if  bona  fides  were  sufficient  to  entitle  the 
plaintiff  to  be  excepted,  the  law  ought  to  have  been  left 
as  it  was,  but  giving  the  Court  power  to  visit  him  with 
costs  if  the  action  were  brought  without  bona  fides*  What 
are  the  circumstances  of  this  case  ?  The  defendants  are 
applied  to,  to  state  what  objection  they  have  to  paying  the 
plaintiffs  900/.  They  refuse  to  state  their  objection,  but 
state  precisely  the  sum  they  admit  to  be  due.  They  do 
not  say,  ''  We  will  defend  this  action,  and  you  may  get 
what  you  can;*'  but  they  pay  a  sum  of  money  into  Court, 
and,  in  the  result,  that  is  proved  to  be  the  correct  sum. 
The  defendants  relied  upon  the  evidence  of  their  clerk  to 
explain  the  blanks  left  in  the  testator's  books,  and  I  cannot 
say  that  the  defendants*  attorney  was  wrong  in  refusing  to 
disclose  that  such  was  the  nature  of  his  evidence.  The 
conduct  of  the  defendants,  therefore,  having  been  correct, 
I  do  not  see  why  they  should  not  have  their  costs. 

Rule  discharged. 


Br  AMAH  and  Another  v.  Baker  and  Others. 

When  an  acccp-  -^^^  UMPSIT  ou  a  bill  of  exchange,  by  indorsees  against 
tor  to  an  action     acccptors.    The  declaration  stated,  that,  whereas*' one 

on  a  bill  of  ex-  * 

change  by  an  WilUam  Clare ^  on  the  S2d  day  of  October ^  in  the  year  of 
wanroTcoosU  our  Lord  1833,  made  his  bill  of  exchange  in  writing,  and 
fraud  *thepUin-  ^t^'^l^y  required  the  defendants  to  pay  to  the  order  of  him 

tiff  need  not,  in 
his  replication, 
state  the  consideration  at  length. 

Semble,  that  it  would  be  sufficient  simply  to  negative  the  fraud,  and  allege  consideration  with- 
out stating  its  nature. 


»' 
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the  said    W.  Clare  5001. y  three  months  after  the  date  lBd5. 

thereof,  which  period  is'  now  elapsed,  and  the  defendants       bbamah 
then  accepted  the  said  bill,  and  the  said  W.  Clare  then  v. 

Baker 

indorsed  the  same  to  the  plaintiffs,  of  all  which  the  de- 
fendants then  had  due  notice,  and  then  promised  the 
plaintiffs  to  pay  them  the  amount  thereof,  according  to  the 
tenor  and  effect  thereof,  and  of  their,  the  defendants',  said 
acceptance  thereof.  And  whereas,  also,  the  defendants, 
on  the  S4th  day  of  February^  in  the  year  of  our  Lord 
18S4,  were  indebted  to  the  plaintiffs  in  100/.  for  interest 
due  from  the  said  defendants  to  the  plaintiffs  for  having 
forborne  and  given  day  of  payment  of  money  due  from  the 

• 

defendants  to  the  plaintiffs,  at  the  request  of  the  defend- 
ants ;  and  in  600^,  for  money  found  to  be  due  from  the 
defendants  to  the  plaintiffs,  on  an  account  then  and  there 
stated  between  them.  And  whereas  the  defendantu^ 
afterwards  (to  wit),  oh  the  day  and  year  last  aforesaid,  in 
consideration  of  the  premises,  respectively  then  promised 
to  pay  the  said  last-mentioned  several  monies  respectively 
to  the  plaintiffs  on  request,  yet  they  have  disregarded  their 
promises,  and  have  not,  nor  have. any,  nor  hath  either  of 
them  paid  any  of  the  said  monies,  or  any  part  thereof,  to 
the  damage  of  the  plaintiffs  of  600/. ;  and  thereupon  they 
bring  their  suit,**  &c. 

On  the  first  plea,  nothing  turned ;  the  second  and  third 
were  as  follows: — ''The  defendants,  as  to  the  breach  of 
the  said  supposed  promise  in  the  said  first  count  of  the 
said  declaration  mentioned,  say,  that  there  was  not  at  any 
time  any  consideration  or  value  for  the  defendants'  accept- 
ing the  said  bill  of  exchange  in  the  said  first  count  men- 
tioned, or  paying  the  amount  thereof,  or  any  part  thereof; 
and  that  the  said  bill,  indorsed  by  the  said  W.  Clare, 
was  afterwards,  to  wit,  on  the  4th  day  of  January ,  in  the 
year  of  our  Lord  18S4,  delivered,  on  behalf  of  the  defen- 
dants, to  Thomas  Hunt,  for  a  special  purpose  only,  to  wit, 
that  the  said  Thomas  Hunt  should  keep  and  take  care  of 
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the  said  bill  of  exchangei  for  and  on  behalf  of  the  said 
defendants,  and  for  their  use  and  benefit,  and  not  for  the 
purpose  of  bdng  negotiated  or  delivered  over  by  him  to 
any  other  person  whatsoever ;  -and  the  said  7%ofnas  Hunt 
then  took  and  received,  and  from  thence  until  the  said 
plaintiffs  became  possessed  of  the  same,  as  hereinafter 
mentioned,  held  the  .said  bill  for  the  special  purpose  afore- 
said ;  and  that  the  said  Thomas  Hunt^  in  violation  of  good 
faith,  and  contrary  to  the  said  special  purpose  for  which 
he. so  received  and  held  the  said:biH  as  aforesaid,  hereto- 
fore, nxii  whilst  he  held  and. had  the  same  in  his  posses- 
sion, for  the  special  purpose  aforesaid,  to  wit,  on  the  day 
atid  year  last  aforesaid,  fimudulently  and  without  the  au- 
tbbrity  of  defendants,  and  with  the  intent  to  defraud  the 
said  defendants  in  the  introductory  part  of  the  first  plea 
named,  negotiated  and  parted  with  .the  said  bill  for  his 
own  .use  and  benefit,  and  then  delivered  the  said  bill  of 
exchange,  so  indorsed  as  aforesaid,  to  the  said  plaintiffs; 
and.  that  the  said  bill  of  exchange  was  not  at  any  time 
indorsed  to  the. said  plaintifis  othei^nse  than  by  the  said 
Thomas  Hunt's  so  delivering  the  same  so  indorsed  by  the 
said  William, Clare  as  aforesaid  to  the  said  plaint^s ;  and 
that  the  said  plaintiffs,  at  the  time  when  the  said. bill  of 
exchange  was  so  delivered  to  them  as  aforesaid  by  the 
^id  Thomas  Hunt  as  aforesaid,  had  notice  of  the  premises, 
and  well  knew  that  the .  swi  Thomas  Hunt  had  no  power 
or  authority  to  negotiate  or  part  with  the  same  on  his  own 
account,  and  that  there  was  not  at  any  time  any  consider- 
ation or  value  given,  in  good  faith,  for  the  said  indorse- 
ment of  the  said  bill  of  exchange  to  the  said  plaintiffs,  as 
in  the  said  declaration  mentioned;  and  this  the  said  defen- 
dants  in  the  introductory  part  of  this  plea  mentioned  are 
ready  to  verify. 

''And,  for  a  further  plea  in  this  behalf,  as  to  the  breach 
of  the  said  supposed  promise  ia  the  said  first  count  men« 
tioned,  the  said  defendants,  in  the  introductory  part  of  the 
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first  plea  named,  say,  that  the  said  bill  of  exchange  in  the  1835. 
said  first  couiit  mentioned  never  was  accepted  by  the  said 
defendants,  except  by  the  said  Evan  Meredith  Roberts^ 
for  and  on  account  of  himself  and  all  the  said  other  defen- 
dants in  this  action  mentioned,  under  and  by  virtue  of  an 
authority  from  the  said  last-mentioned  defendants  with  the 
said  E.  Meredith  Roberts,  to  accept  bills  of  exchange  on 
behalf  of  himself  and  the  other  defendants,  for  particular 
purposes  only,  that  is  to  say,  for  the  purposes  of  discharg- 
ing claims  against  certain  persons  composing  a  certain 
company  called  the  Souih  Metropolitan  Qas  Light  and 
Coke  Company,  or  upon  the  said  E.  Meredith  Roberts 
and  the  other  defendants  as  directors  of  the  said  com- 
pany ;  but  that  the  said  E.  Meredith  Roberts  on  the 
»2d  day  of  October,  in  the  year  of  our  Lord  1883, 
in  breach  of  good  &ith,  fraudulently  and  wrongfully,  and 
without  the  consent  or  authority  of  the  defendants,  in  the 
introductory  part  of  the  said  first  plea  named,  and  with 
intent  to  defraud  them,  accepted  the  sud  bill  of  exdiange 
in  the  said  first  count  mentioned ,  on  behalf  of  himself  and 
all  the  other  defendants  in  this  action,  not  on  account  of 
any  of  the  purposes  for  which  he  was  so  authorised  to 
accept  bills  on  behalf  of  himself  and  the  said  other  defen- 
dants as  aforesaid,  but  for  another  and  diffisrent  purpose, 
to  wit,  for  the  private  purposes  of  the  said  defendant, 
WilUam  Clare,  who  drew  the  same,  and  who  then  had  no 
claim  or  demand  whatever  on  the  said  other  defendants, 
and  of  himself,  the  said  E.  Meredith  Roberts,  and  the  said 
defendant  Lewis  Roberts;  and  that  the  said  defendants, 
in  the  introductory  part  of  the  said  first  plea  named,  re^ 
ceived  no  consideration  or  value  fiir  the  said  acceptance; 
and  this  the  said  defendants, .  in  the  introductory  part  of 
the  said  first  plea  named,  are  ready  to  verify,**  &c. 

To  which  pleas  the  plaintiffs  replied  as  follows : — ^'  And 
as  to  the  plea  of  the  said  last-ihentioned  defendants  by 
them  secondly  above  pleaded  as  to  the  breach  of  the  said 
prombe  in  the  said  first  coUnt  of  the  said  dedaration  men- 
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1835.  tioned,  the  plaintiffs  say,  that,  after  the  making  of  the  said 
bill  of  exchange  in  the  said  first  count  mentioned,  and  be- 
fore the  same  had  become  due  and  payable,  to  wit,  on  the 
4th  day  of  January  ^  in  the  year  of  our  Lord  18S4,  the  said 
bill  of  exchange  was  indorsed  and  delivered  to  the  plaintiffs 
fairly  and  bondfide^  and  for  a  good  and  valuable  considera- 
tion, that  is  to  say,  for  monies  advanced  by,  and  due  and  ow- 
ing to  them,  the  plaintiffs ;  and  the  plaintifi^s  further  say, 
that,  at  the  time  when  the  said  bill  of  exchange  was  so 
indorsed  and  delivered  to  them  as  aforesaid,  they  had  not, 
nor  had  either  of  them,  notice  of  the  premises  in  the  said 
last-mentioned  plea  mentioned ;  nor  did  they,  or  either  of 
them,  know  that  the  said  Thomas  Hunt  had  no  power  or 
authority  to  negotiate  or  part  with  the  said  bill  on  his  own 
account;  and  this  they  are  ready  to  verify,"  &c. 

**  And  as  to  the  plea  of  the  said  last-mentioned  defendants, 
by  them  thirdly  above  pleaded,  as  to  the  breach  of  the 
said  promise  in  the  said  first  count  mentioned,  the  plaintifiB 
say  that  the  said  EfMn  Meredith  Roberts  was  duly  autho- 
rized to  accept  the  said  bill  of  exchange,  in  the  said  first 
count  mentioned,  on  behalf  of  himself  and  all  the  other 
defendants  in  this  action ;  and  the  plaintiffs  further  say, 
that,  after  the  making  of  the  said  bill  of  exchange,  and 
before  the  same  had  become  due  and  payable,  to  wit,  on 
the  said  4th  day  oi  January^  in  the  year  of  our  Lord  1834, 
the  said  bill  of  exchange  was  indorsed  and  delivered  to  the 
plaintiffs^  fairly  and  bondjide,  and  for  a  good  and  valuable 
consideration,  that  is  to  say,  for  monies  advanced  by, 
and  due  and  owing  to  them,  the  plaintiffs ;  and  the  plain- 
tiffs further  say,  that,  at  the  time  when  the  said  bill  of 
exchange  was  so  indorsed  and  delivered  to  them  as  afore- 
said, they  had  not,  nor  had  either  of  them,  notice  of  the 
premises  in  the  said  last-mentioned  plea  mentioned ;  nor 
did  they,  or  either  of  them,  know  for  what  purpose  the 
said  Evan  Meredith  Roberts  was  authorised  to  accept  the 
said  bill  of  exchange,  nor  for  what  purpose  he  accepted  the 
same;  and  this  they  are  ready  to  verify,'*  &c. 
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''  And  the  said  defendants,  WiUiam  Baker ^  James  Fos^  1835. 
ier^  George  HolgtUe  Foster ^  WiUiam  Lyally  and  Frede- 
rick Blakely,  as  to  the  replication  of  the  said  plaintiffs  to 
the  plea  of  them  the  last-named  defendants,  by  them 
secondly  above  pleaded,  say,  that  the  said  replication  is 
not  sufficient  in  law ;  and  the  said  last-named  defendants 
state  and  shew  to  the  Court  here  the  following  causes  of 
demurrer  to  the  said  replication  to  the  said  second  plea, 
that  is  to  say,  that  the  said  plaintiffs  have  not  in  their  said 
last-mentioned  replication  stated  or  set  forth  with  suffi- 
cient  certainty  what  consideration  or  value  was  given  by 
them  the  said  plaintiffs  for  the  said  indorsement  of  the 
said  bill  of  exchange  to  them  the  said  plaintiffs,  but  have 
merely  stated  that  the  consideration  for  the  said  indorse- 
ment to  them  was,  monies  advanced  by,  and  due  and  owing 
to  them  the  said  plaintiffs,  without  stating  with  sufficient 
certainty  when  or  to  whom  such  monies  were  advanced, 
or  by  whom  the  same  were  due  and  owing,  or  whether  they 
were  advanced  at  the  time  when  the  said  bill  was  indorsed 
to  them,  or  whether  they  had  been  previously  advanced, 
and  were  due  before  the  said  bill  was  indorsed ;  and  that, 
although  the  replication  is  intended  as  an  answer  to  the 
second  plea,  and  to  support  the  whole  of  the  plaintiff's 
claim  to  the  full  amount  of  the  bill  mentioned  in  the  decla- 
ration, yet  it  did  not  aver  or  state  with  sufficient  certainty 
that  the  monies  so  advanced  by,  and  due  and  owing  to 
them  the  said  plaintiffs,  were  equal  to  the  amount  of  the 
said  biH,  or  entitled  them  to  recover  to  the  full  extent  of 
the  said  bill,  which,  according  to  the  rules  of  pleading, 
ought  to  have  been  shewn,  stated,  and  set  forth  in  the  said 
replication  to  the.  said  second  plea;  and  for  that  the  said 
plaintiffs,  who  were  parties  to  the  indorsement  of  the  said 
bill,  and  knew  what  consideration  they  gave  for  the  same, 
ought  to  have  set  forth  in  the  said  last-mentioned  replica- 
tion with  more  certainty  than  they  have  done  the  nature 
and  extent  of  the  consideration  which  they  gave  for  the 

VOL.  III.  D  D  •      D,  p.  c. 


898  CASES  ON  POINTS  OF  PRACTICE^  C.  P. 

1835.  said  indorsement,  and  when  that  consideration  was  given, 
to  have  enabled  the  defendants,  who  were  no  parties  to 
the  indorsement,  or  to  the  alleged  consideration  for  the 
same,  to  ascertain  what  that  consideration*  if  any,  was." 

BomptUf  Serjt.,  supported  the  demurrer. — ^Thisis  totally 
different  from  the  cases  in  which  defendants  simply  plead 
that  there  has  been  no  consideration,  which  merely  calls 
upon  the  plaintiffs  to  reply  that  there  was  consideration. 
The  substantial  question  is,  whether  that  which  would 
heretofore  have  been  good  in  evidence,  is  now  good  in 
pleading.  According  to  the  rules  of  pleading,  the  plaintiffs 
ought  more  distinctly  to  have  denied  any  knowledge  of  the 
fraud  set  out  in  the  defendants'  pleas.  If  the  defendants 
had  proved  that  which  is  upon  these  pleas,  the  plaintiffs 
would  have  been  obliged  to  prove  the  actual  consideration 
they  gave  for  the  bill.  Under  the  new  rules,  they  must 
shew  it  upon  the  pleadings.  If  so,  the  question  is,  how  the 
consideration  ought  to  be  set  out  ?  The  defendants  con- 
tend that  it  ought  to  have  been  shewn  when  and  to  whom 
the  consideration  was  given,  and  to  whom  it  was  due. 
The  replication  gives  no  information  upon  those  points, 
nor  does  it  state  that  there  was  any  request,  or  in  what 
respect  the  money  was  advanced.  Now,  replications,  it 
most  be  remembered,  ought  to  be  more  particular  than  a 
count,  especially  where  the  transaction  is  between  parties 
strangers  to  the  defendants,  as  appears  in  cases  innumerable 
in  Canu  Dig.,  Assumpsit,  F.  6,  and  H.  3.  There  are  nume^ 
rous  other  cases  in  point  for  the  defendants :  Heath  v.  Sath 
som  (a).  Roster  v.  Rozer  (6),  Marriot  v.  lister  (c),  Osborne 
V.  Rogers  (d),  Oliversony.  Wood{e),  Hayes  r.  Warren  (/). 
But  there  is  another  good  objection  to  the  replication.    It 

(a)  2  B.  &  Ad.  291 ,  S.  C.  4  B.  (d)  1  Sand  264. 

&  Ad.  172.  (e)  3  Levinz,  366. 

(6)  2  Vent  36.  (/ )  2  Strange,  933. 

(c)2Wil8. 141. 
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appears  on  the  record,  that  the  plaintiffs  have  given  some  1835. 
valuable  consideration ;  but  not  how  much.  It  ought  to 
appear  that  they  claim  a  particular  sum ;  but  no  particular 
sum  is  here  claimed,  for  it  is  not  said  that  they  gtk\e/uU  but 
valuable  consideration  for  the  bill.  That  averment  may 
be  true,  if  the  plaintiffs  only  paid  10/.  If  they  had  named 
a  particular  sum  as  due  to  them  on  the  bill,  the  defendants 
might  have  paid  it. 

KeUi/f  in  support  of  the  replication* — Even  if  it  be  ne- 
cessary to  set  out  a  specific  consideration,  enough  is  here 
set  out ;  but  it  is  desirable  that  the  Court  should  settle  the 
general  question,  which  is  an  important  one,  vix.  whether, 
upon  a  declaration  on  a  bill  of  exchange,  and  a  plea 
amounting  in  substance  to  an  allegation  of  want  of  consi- 
deration, it  is  not  sufficient  to  reply  in  terms  that  there 
was  good  and  valuable  consideration  passing  from  the 
plaintiffs,  the  indorsees.  Till  the  promalgation  of  the 
new  rules,  it  was  not  necessary  in  actions  on  bills  of  ex- 
change to  shew  consideration  on  any  part  of  the  pleadings; 
and  it  is  difficult  to  conceive  on  what  grounds  it  can  be 
contended  that  the  law  was  intended  to  be  altered  by 
these  rules.  If  the  judges  had  intended  that  the  plaintiff 
should  set  forth  consideration,  they  would  have  made  a 
mle  for  the  purpose.  The  cases  cited,  therefore,  do  not 
apply;  but  if  the  plaintiff  were  called  upon  to  set  forth  the 
full  consideration  he  may  have  given  for  a  bill  of  exchange, 
it  would  change  the  whole  law  and  the  whole  course  of 
evidence.  There  is  no  reason  for  this,  for  the  parties  are  by 
die  pleadings  brought  to  an  issue,  which  is,  that  the  plaintiffs 
gave  consideration  for  the  bill.  It  would  be  extremely  in- 
convenient in  cases  of  bills  of  exchange,  which  stand  on  a  pe- 
culiar basis,  if  the  plaintiff  could  be  compelled  to  do  more 
than  allege  distinctly  that  he  has  given  good  consideration. 
The  circumstances  under  which  bills  are  transferred  may 
be  of  the  most  complicated  nature.     A  bill  may  have  been 

dd2 
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1835.  indorsed  as  a  collateral  security  for  a  debt  due  under  other 
circumstances*  Further,  to  require  a  plaintiff  to  set  out 
the  consideration  which  be  gave  for  a  bill  would  lengthen 
pleadingy  and  not  narrow  the  issue,  as  intended.  But  the 
main  ground  on  which  it  is  contended  to  be  unnecessary  to 
set  out  the  consideration  specifically, but  to  aver  simply  that 
there  was  good  and  valid  consideration,  is  this: — that  it 
would  make  an  averment  of  the  plaintiff's  good  in  one  set 
of  circumstances,  but  insufficient  on  account  of  an  addi- 
tional allegation  on  the  other  side,  which  would  lead  to 
this  anomaly,  that  the  same  facts,  which  would  have  to  be 
proved  in  the  same  way^  would  have  to  be  alleged  in  dif- 
ferent manners  in  pleading.  But,  supposing  it  wese 
necessary  to  be  more  particular  in  specifying  the  consider- 
ation, I  submit  that  it  is  here  specified  in  this  replication 
as  far  as  it  can  be,  if  parties  are  not  to  go  into  evidence  of 
a  fact  as  well  as  to  state  it.  The  replication  avers  that  the 
bill  was  indorsed  to  the  plaintiffs  for  a  valuable  considera- 
tion, that  is,  for  monies  advanced  by  them.  The  objection 
is,  that  it  does  not  state  from  whom  the  debt  is  due  to  the 
plaintiffs.  If  it  were  necessary  that  the  debt  should  be 
due  by  the  person  indorsing  the  bill,  or  by  some  party  to 
the  bill,  it  might  be  necessary  to  set  out  that  particular ; 
but,  as  the  law  stands,  provided  money  be  really  due  to 
the  plaintiff,  and  the  bill  be  indorsed  to  him  in  payment, 
why  should  the  record  be  incumbered  with  saying  by 
whom  it  is  due? 

Bomp€U,  Serjt.,  submitted  that  what  was  urged  on  the 
other  side  did  not  support  the  replication,  inasmuch  as 
the  new  rules  were  intended  to  have  an  effect  upon  the 
evidence,  and  that^  unavoidably,  their  adoption  must 
•lengthen  the  pleadings. 

TiNDAL,  C.  J. — With  respect  (o  the  third  plea,  it  states 
in  effect  that  the  defendant  was  defrauded  at  the  time  he 
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gave  his  acceptance,  and  that  it  was  given  by  him  without  1835. 
consideration.  Now,  as  the  indorsee  of  a  bill  of  exchange 
is  presumed  primdjaeie  to  hold  it  upon  consideration,  and 
as  we  are  not  to  presume  a  notice  which  would  make  him 
a  fraudulent  agent,  and  as  this  plea  is  silent  as  to  the  want 
of  consideration  and  of  notice,  we  have  to  consider,  whe- 
ther the  fact  of  allegation  of  fraud  is  enough  against  an 
innocent  indorsee.  In  my  opinion  it  is  not  sufficient,  and 
therefore  the  plea  is  bad. 

But  the  second  plea  does,  in  effect,  allege  that  the  ac* 
ceptors  were  defrauded  of  their  acceptance,  that  notice  of 
the  fraud  was  given  to  the  plaintiffs,  and  that  they  received 
the  bill  without  giving  full  and  valuable  consideration. 
It  is  to  the  replication  to  this  plea  that  objection  is  taken. 
Now  in  that  replication  there  is  a  denial  of  notice,  and  an 
assertion  that  the  bill  was  delivered  to  the  plaintiffs  for. 
full  and  valuable  consideration.  The  question  is,  whether 
they  are  bound  to  state  the  consideration  more  particu- 
lariy.  It  appears  to  me  that  there  is  sufficient  considera* 
tibn  affirmatively  stated  to  have  passed  between  the  holder' 
of  this  bill  and  the  indorsees  who  have  brought  the  action. 
They  say  it  was  indorsed  to  them  for  monies  advanced  by 
and  due  and  owing  to  them  the  plaintiffs.  This  is  quite 
sufficient,  certainly,  in  a  replication ;  although,  perhaps,  it 
would  not  be  sufficient  to  found  a  count  upon  in  a  declara- 
tion. Certainly,  in  a  replication  to  a  count,  intent  is  suffi- 
cient (a).  If,  therefore,  a  person  of  plain  understanding 
would  interpret  the  allegation  in  a  way  which  would  una- 
voidably lead  him  to  the  conclusion  that  there  had  been  a 
money  consideration  passing  between  the  parties,  it  is  suf- 
ficient. Such  being  the  case  here,  the  objection  to  the 
replication  is  disposed  of. 

I  am,  moreover,  myself  inclined  to  go  further,  and  say, 
as  a  matter  of  opinion,  that,  if  this  replication  had  contained 

(«)  Com.  Dig.,  title  Pleader,  F. 
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1836.  a  simple  denial  of  the  allegation  of  want  of  eoneideration, 
it  would  have  been  sufficient  The  ease  is  analogous  to 
one  of  ordinary  occurrence*  In  an  action  against  an  exe- 
cutor who  pleads  outstanding  bonds  or  judgment,  to  which 
it  is  answered  that  they  were  given  without  consideration, 
and  are  kept  on  foot  by  fraudi  it  has  always  been  consi- 
dered sufficient  to  deny  the  fraud  so  alleged.  The  prin- 
ciple is  the  same  here,  for  the  bill  of  exchange  itself  implies 
consideration,  which  the  other  party  must  beat  down. 
Judgment  must  therefore  be  for  the  plaintiffs. 

Park,  J. — The  third  plea  is  undoubtedly  bad;  and 
therefore  the  plaintiffs  have  a  right  to  take  advantage  of  it, 
without  going  into  their  replication.  Now  that  the  new 
rules,  as  they  are  called,  oblige  a  defendant  to  put  on  the 
record  what  his  defence  is,  it  is  difficult  to  say  in  general 
what  degree  of  particularity  should  be  gone  into  in  a  re- 
plication; but  in  the  case  of  bills  of  exchange,  great 
allowance  must  be  made  for  the  generality  of  replications^ 
or  we  shall  cramp  commercial  dealings.  I  am  rather 
inclined,  therefore,  to  agree  with  the  Lord  Chief  Justice 
that  a  general  allegation  of  consideration  would  have  been 
sufficient ;  but  it  is  not  necessary  in  this  case  to  say,  that, 
because  the  replication  here  is  clearly  sufficient,  it  is  not 
necessary  that  a  replication  should  have  all  the  particu- 
larity of  a  count  in  a  declaration :  it  is  sufficient  if  it  state 
that  there  was  bond  fide  valuable  consideration,  and  it  must 
be  taken  on  the  words  here  used,  that,  at  the  time  of 
the  indorsement,  there  was  fair  and  full  consideration 
given. 

y AUOHAN,  J. — I  am  of  the  same  opinion.  It  is  impor- 
tant that,  in  giving  effect  to  these  new  rules,  we  should  not 
entangle  justice  in  a  net  of  forms. 

BosANQUET,  J. — I  am  of  the  same  opinion  on  both  the 
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points  brought  before  ue.  The  passUge  in  the  rules  is  18d6» 
firamed  in  a  different  f<Mrm  from  that  commonly  supposed. 
The  rule  does  not  say  that  illegal  consideration!  or  want  of 
consideration!  shall  be  pleaded ;  but  that,  in  every  species 
of  assumpsU,  all  matters  ''  which  shew  the  transaction  to 
be  either  void  or  voidable  in  point  of  law,  on  the  ground 
of  fraud  or  otherwise,  shall  be  specially  pleaded;*'  as 
*'  drawing,  indorsing,  accepting,  &c.  bills  or  notes  by  way 
of  accommodation  (a).**  So  that  the  defendant  should 
plead  affirmaiively  and  the  plaintiff  negatively ;  and  the 
latter  must  not  be  deprived  of  the  advantage  of  simply 
doing  so,  because  the  defendant  chooses  to  make  the  terms 
of  his  plea  negative.  I  am  disposed  to  think  that  the 
replication  would  have  been  sufficient,  if  it  had  simply 
negatived  the  point  of  consideration,  and  had  not  added 
what  the  nature  of  the  consideration  was. 

Judgment  for  the  plaintiff. 
(a)  Reg.  Gen.  H.  4  W.  4,  note!  Vol.  2,  p.  323. 


Prescott  «?.  Levi. 

X  HIS  was  also  an  action  on  a  bill  of  exchange,  by  an  Whereanaccep- 
indorsee  against  the  acceptor.     The  plea  averred  want  of  o°n'I\m^«- 
consideration,  and  the  replication  simply  that  there  was  f^T^  **^  f"  ^ 

•  *  "^  indonee,  pleads 

consideration,  not  stating  what  the  consideration  was,  or  wantof  oootide- 

..  ^  Tx  .1  «         •       1       ration,  iti»8uffi- 

even  its  nature.     Demurrer  on  the  same  ground  as  m  the  dent  for  the 
last  case.     It  is  unnecessary  to  give  the  argument.  wpSoll!  lim. 

ply  to  aver  that 
D       r^     •  r¥it  •  1  i\:^efe  was  con- 

fer  Lurtam. — This  case  has  been  decided  by  the  last  sideraaon. 
The  Court  has  already  adverted  to  the  analogy  to  this  case 
arising  in  actions  against  executors  who  plead  bonds  on 
outstanding  judgments.     To  those  cases  may  be  added 
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actions  of  debt  on  bonds,  to  which  it  is  answered  that  they 
were  obtained  by  fraud.  It  has  ncTer  been  supposed  that 
the  plaintiff  is  obliged  in  his  replication  to  set  out  all  the 
particulars  of  the  consideration,  but  simply  to  traverse  the 
plea.  The  case  of  Lowe  v.  Aldred(a)  has  been  referred 
to  as  an  authority  to  shew  that  the  consideration  ought  to 
be  fully  set  out  by  the  plaintiff  in  his  replication.  That 
was  an  action  on  a  promise  to  pay  the  debt  of  a  third  per- 
son, to  which  the  defendant  pleaded  that'  there  was  no 
agreement  in  writing.  The  Court  of  Exchequer  appeared 
to  think  that  the  agreement  ought  to  have  been  set  out  in 
tbcreplication.  That  may  have  been  so  in  that  case,  for 
it  was  a  written  agreement  of  which  the  Court  was  to  judge 
and  not  a  jury.  So,  in  like  manner,  an  award  must  be  set 
out.  But  here  the  question  is,  whether  full  and  valuable 
consideration  was  given  or  not ;  the  very  question,  if  any, 
for  a  jury  to  decide. 

Judgment  for  the  plaintiff. 


(a)  1  0.  &  M.  239. 


Barnes  v.  Jackson  and  Others. 

XjL  writ  of  quare  impedit  had  been  sued  out  by  the 
plaintiff  in  December,  1833,  returnable  on  the  8th  Janu- 
ary^  1834.  Two  defendants  appeared  to  the  writ  on  the 
1 1th  January.  An  alias  writ  was  sued  out,  returnable  in 
Aprils  before  the  third  defendant,  the  incumbent,  appeared. 
The  declaration  was  not  delivered  till  the  10th  January^ 
1835.  A  rule  was  then  obtained,  calling  upon  the  plain- 
according  to  the  tiff  to  shew  cause  why  the  declaration  delivered  against  the 
liver  hUdeciar-  ^hrcc  defendants  should  not  be  set  aside  for  irregularity. 

ation,  is,  in  real 
as  well  as  perso- 

nal  actions,  to  be  reckoned  from  the  return  day  of  the  writ,  and  not  from  the  dat^  of  the  defen- 
dant's appearance. 


The  General 
Rules  of  //.  r. 
2  Will  4,  only 
apply  to  actions 
in  which  the 
Courts  who 
made  them  have 
concurrent  ju- 
risdiction. 

The  year 
within  which  a 
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fVildet  Serjt.»  in  support  of  the  rule. 

Coleridge,  Seijti  agaiast  it: 

The  Court  haying  taken  time  to  consider  of  its  judg- 
ment^  it  was  afterwards  delivered  by — 

TiMi>AL»  C.  J, — ^This  is  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  a  declaration  in  quare  impedii,  delivered 
against  the  three  defendants^  should  not  be  set  aside  for 
irregularity.  Two  defendants^  duly  summoned  by  a  writ 
returnable  on  the  8th  January,  1834,  appeared  on  the  1 1th 
of  that  month.  The  third  defendant  did  not  appear  to  the 
first  writ,  and  an  alias  was  issued,  returnable  on  the  fol- 
lowing April,  to  which  he  did  appear.  The  declaration  was 
not  delivered  till  the  10th  January,  1835.  One  ground 
of  the  motion  was  the  36th  section  of  the  first  General 
Rule  of  H.  T.2W.4f  (a).  We  think  those  rules  do  not 
extend  to  real  actions,  but  only  to  actions  in  which  the 
three  Courts  exercise  a  concurrent  jurisdiction.  But  it  is 
a  rule  of  law,  laid  down  in  the  second  volume  of  the  Term 
Reports,  p.  1 12,  that  a  plaintiff  must  declare  against  a  defen- 
dant within  twelve  months.  What  Mr.  Justice  BuUer 
says  is,  **  By  the  general  rules  of  law  a  plaintiff  must  de- 
clare against  a  defendant  within  twelve  months  after  the 
return  of  the  writ;  but,  by  the  rules  of  this  Court,  if  he  do 
not  deliver  his  declaration  within  two  terms,  the  defendant 
may  sign  judgment  of  non  pros.  Though,  unless  he  take 
advantage  of  the  plaintiff's  neglect,  the  plaintiff  may  still 
deliver  his  declaration  within  the  year."  The  same  rule 
is  recognised  in  the  3rd  Term  Reports,  p.  123,  and  in  9 
Bar.  %  Cress.  544  (6).     It  is  also  recognised  in  Cooper  v. 

(a)  A  pluntiff  shall  be  deemed  1,  p.  187. 

out  of  Court,  unless  he  declare  {h)  In  Morton  and  Thompson  v. 

within  one  year  after  the  process  Gre^  and  Botliwick,vk  cast  exactly 

is  returnable.    Regulse  Generales,  the  same  as  the  present,  except 

1  H.  T.  2^.  4, 8. 35.    Ante,  Vol.  that  it  was  not  a  real  action. 
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183&  Nias  (a);  and  there  the  question  arose  as  to  whether  the 
twelve  months  are  to  be  calculated  from  the  return  day  of 
the  writ  or  the  time  of  appearance.  The  Court  says, 
"  The  rule  is,  that^  if  the  plaintiff  does  not  declare  within 
a  year  after  the  return  day  of  the  writ,  he  is  out  of  Court. 
The  safest  course  is,  to  reckon  the  twelve  months  from  the 
return  day ;  the  time  given  to  put  in  and  perfect  bail  is 
merely  matter  of  indulgence."  No  case  appears  in  which 
this  rule  is  applied  to  real  actions;  but  no  distinction  is 
made  in  any  of  the  books  between  actions  real  and  perso- 
nal, and  the  principle  of  the  rule  applies  to  actions  of  all 
kinds,  its  object  being  to  prevent  suits  being  kept  alive  an 
unreasonable  time  after  the  parties  are  in  Court.  If  a  de* 
mandant  be  not  bound  to  declare  within  one  year,  there  is 
no  reason  why  he  should  for  an  indefinite  period.  We 
therefore  think  that  the  plaintiff  is  out  of  Court  as  to  the 
two  defendants  who  appeared  to  the  original  writ,  and  that 
the  declaration  is  irregular  as  to  them,  and  must  be  set 
aside.  As  to  the  defendant  t/aeA^on,  who  appeared  to  the 
writ  returnable  in  April  last,  the  plaintiff  is  entitled  to  de- 
clare against  him,  and  against  him  the  proceedings  may 
go  on. 


Wilder  Serjt.,  subsequently  applied  to  the  Court  to 
know  whether  it  did  not  intend  to  set  aside  the  declar- 
ation* If  the  names  of  the  two  defendants  who  had 
appeared  to  the  first  writ  were  merely  struck  out  from  the 
declaration,  and  it  was  left  as  good  against  the  other  de- 
fendant, he  might  have  a  difficulty  in  pleading  in  abate- 
ment, which  he  had  a  right  to  do. 

Per  Curiam. — As  the  declaration  against  the  three  is 
irregular,  it  must  be  set  aside. 

Rule  absolute. 

(a)dB.&Ald.272. 
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I8d6. 

Trottbr  v.  Bass. 
Assumpsit  m  a  bin  of  excbuge.    The  amennt  in-  a  judge  at 

chambers  can- 

doraed  on  the  writ  of  aummons  was  26L,  and  that  was  the  not  amend  the 
sumelaimedinthededaratioiiandinthepavticulari*  The  a^trir^sum^^ 
plaintiff^  however,  becoming  desirous  of  having  the  cause  f^^^^  ^y  re^^^^- 

^  '  ^  ^  ing  the  amount 

tried  before  the  sheriff,  summoned  the  defendant  before  of  the  claim  in- 

Mr«  Justice  Gaselee,  at  chambers,  to  shew  cause  why  that  in  "rder'to  try 

should  not  be  ordered.    When  there,  he,  as  a  preliminary  ^,^^'1^*^^^ 
step,  applied  to  the  learned  Judge  to  amend  the  writ  by 
reducing  the  amount  to  15^    This  was  done,  and  the 
cause  was  ordered  to  be  tried  before  the  sheriff  of  Jlftd- 
dlesex. 

Sewell  obtained  a  rule,  calling  upon  the  plaintiff  to  shew 
cause  why  this  order  should  not  be  rescinded,  on  the 
ground  of  want  of  power  on  the  part  of  the  learned  Judge 
to  alter  a  perfect  writ. 

Talfourd,  Serjt.,  shewed  cause  against  the  rule. — The 
reason  why  the  plaintiff  wished  to  have  the  writ  of  sum- 
mons amended  was,  that,  after  the  declaration  was  deli- 
vered, he  discovered  the  defendant  tqbe  entitled  to  an  al- 
lowance of  10/.,  and,  on  payment  of  costs,  he  was  permit- 
ted to  amend  the  writ,  and  have  the  case  sent  for  trial 
before  the  sheriff. 

Per  Curiam, — The  Judge  has  no  power,  under  the  8  & 
4  Will.  4,  c.  4S^  to  make  such  an  order  as  this^  for  that 
section  only  applies  to  cases  where  the  sum  **  sought  to  be 
recovered,  and  indorsed  on  the  writ  of  summons,  shall 
not  exceed  20L  ;**  and  the  plaintiff  cannot  be  allowed  to 
take  his  chance  of  the  money  being  paid,  and  having  the 
higher  rate  of  costs,  and^  when  he  finds  resistance,  try 
before  the  sheriff. 

Rule  absolute. 
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Miller  v.  Miller. 

The  new  rules  of  fT .  H.  WA  TSONmored  for  a  rule  to  shew  cause  why  the 
confined  to^such  p'^^  ^^  &  ^^^  ^^  right  shoold  not  be  set  aside.  The  ground 
Courte  hav"!!**  ^P^"  which  he  uioved  was,  that  it  was  intitled  of  Hilary 
risdiction  over,     Terui^  in  the  fifth  year  of  fFiU.  4ff  instead  of  being  intitled 

do  not  extend  to  of  the  day  of  the  month  and  year  when  it  was  delivered , 
real  actions.        ^^  j^.  ^^^j^^  ^^  ^^  ^^j^^^  ^j^^  ^^^^  ^f  ^j^^  General  Rules  of 

Pleading  (a). 

TiNDAL,  C.  J. — But  do  these  rules  apply  to  real  actions? 
They  are  Fules  made  by  all  the  Courts;  and  there  is 
nothing  in  them  relating  to  revenue  causes,  which  are  cog- 
nizable by  the  Exchequer  only;  nor  to  crimes,  which  the 
King^s  Bench  only  can  investigate;  nor  to  real  actions, 
which  can  only  be  dealt  with  in  this  Court. 

FF.  H.  Watson  called  the  attention  of  the  Court  to  the 
wording  of  the  3  &  4  W.  4f,  c.  40.  The  first  section  was 
quite  general,  and  gave  the  Judges  power  to  alter  the  mode 
of  pleading  **  in  actions  at  law,*'  without  restriction  of  any 
particular  action.  Neither  was  the  rule  on  which  he  relied 
restrictive,  but  large  enough  to  comprehend  every  species 
of  suit.  The  question  of  whether  the  new  rules  of  plead- 
ing applied  to  real  actions  was  an  important  one. 

TiNDAL,C.  J. — If  this  question  had  depended  solely  upon 
the  S  &4fW.  4,  c.  4^,  it  must  have  been  held,  upon  a  just 
construction  of  the  first  section,  interpreted  as  it  may  be 
by  the  preamble*  that  the  power  there  given  to  the  Judges 
to  make  rules  and  orders  as  to  pleading  was  confined  to 
such  suits  as  all  the  Courts  had  concurrent  jurisdiction  over. 
But  the  question  does  not  entirely  rest  upon  that  statute. 
By  the  1 1  Geo.  4  &  I  Will*  4,  c.  70,  s.  1 1 ,  power  was 

(a)  Ante,  Vol.  2,  p.  313. 
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given  to  the  Judges  of  the  three  Courts  to  make  general  1836. 
rules  and  orders  in  matters  of  practice,  over  which  they 
''have  a  common  jurisdiction."  Then  comes  the  subse- 
quent statute,  giving  similar  powers,  though  not  using  pre- 
cisely the  same  words,  in  pleading.  These  statutes  are 
in  pari  materid;  one  is  made  in  aid  of  the  other,  and  th^ 
must,  therefinre,  be  construed  together. 

Park,  J.^  Vaughan,  J.^  and  Bosanquet,  J.,  concurred. 

Rule  refused. 


Grant  v.  Gibbs. 

JLELL  Y  appeared  against  a  rule  calling  upon  the  plain*  Huie  u  of  Beg, 

tiff  to  shew  cause  why  the  proceedings  on  the  bail-bonds   ^^^^^\^ 

taken  in  this  and  two  other  suits  should  not  be  set  aside,   virtually  abro- 
gated by  2  IT. 
The  defendant  resides  more  than  forty  miles  from  Zon-  4,  c.  39. 

don,  and  having  been  arrested  in  the  several  actions  in  ^^^  ^^^^ 
question,  he  did  the  act  of  putting  in  special  bail  within  '"  ^f^^  ^K 
eight  days,  but  did  not  give  notice  of  having  done  so  till  section  of  that 
after  they  had  expired.    The  point  upon  which  the  plaintiff  the  patting  in  of 
relies  is,  that  the  defendant  was  too  late,  eight  days  only  ^g  „*'oti(Se*"^ 
being  allowed  for  completely  putting  in  special  bail,  in-  thereof. 
eluding  the  notice.     That  the  notice  is  included  was  estab- 
lished by  a  rule  of  Court  of  Easter  Term,  49  Geo.  3, 
which  is  unrepealed  by  any  subsequent  statute  or  rule. 
By  that  rule  it  is  ordered,  that,  when  special  bail  shall  be 
put  in  for  the  defendant,  a  notice  in  writing  of  such  bail 
being  so  put  in  shall  be  forthwith  given  to  the  plaintiff's 
attorney  or  agent,  and  that  no  special  bail  shall  be  consi- 
dered as  put  in  until  such  notice  has  been  given  (a).  Then 
comes  rule  1 1  of  Hilar j^  Term,  2  WiU.  4,  which  says, 

(a)  1  Taunt.  416. 
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1836.  ihat>  "  in  the  case  of  country  bail,  the  bail-piece  shall  be 
transmitted  and  filed  within  eight  days,  unless  the  defen- 
dant reside  more  than  forty  miles  (rom  JJoruIon  f  and,  in 
that  case,  within  fifteen  days  after  the  taking  thereof  (a)." 
It  is  upon  this  rule  that  the  defendant  relies;  but  it  is  sub- 
mitted that  it  is  virtually  repealed,  and  that  the  statute 
gives  only  eight  days  for  taking  and  putting  in  the  bail, 
filing  the  bail-piece,  and  giving  the  notice.  By  the  16th 
section  of  the  2  WilL  4,  c.  39,  it  is  enacted,  **  that  all  such 
proceedings  as  are  mentioned  in  any  writ,  notice,  or  warn- 
ing issued  under  this  act,  shall  and  may  be  had  and  taken 
in  default  of  a  defendant's  appearance,  or  putting  in  spe- 
cial bail,  as  the  case  may  be."  Now,  in  the  form  of  the 
writ  of  capias  given  in  the  schedule  of  the  act,  these 
words  occur: — '^  And  we  hereby  require  the  said  C.  D.  to 
take  notice,  that,  within  eight  days  after  the  execution 
hereof  on  him,  inclusive  of  the  day  of  such  execution,  he 
should  cause  special  bail  to  be  put  in  for  him  in  our  Court 

of to  the  said  action ;  and  that,  in  default  of  his  so 

doing,  such  proceedings  may  be  had  and  taken  as  are 
mentioned  in  the  warning  hereunder  written  or  indorsed 
hereon*"  Among  the  memoranda  required  to  be  indorsed 
on  the  writ,  is  one  warning  the  defendant,  that,  if  he  does 
not  put  in  special  bail,  as  required,  proceedings  may  be 
taken  on  the  bail-bond*  It  is  to  be  observed,  also,  that 
the  bail-bond  contains  a  direct  reference  to  the  requisitioii 
of  the  writ  of  capias.  There  has  been  no  decided  case 
upon  the  point;  but  the  actual  practice  has  been  conform- 
able to  the  interpretation  put  upon  the  statute  by  the 
plaintiff,  which  is,  that  it  has  repealed  the  rule  of  HUary 
i  Will*  4.  An  officer  of  the  Court  (b)  has  taken  the  same 
view  of  the  matter  in  his  book  on  Practice. 

Park,  J. — ^Then,  according  to  your  argument,  a  man 

(a)  Ante,  Vol.  1,  p.  186.  (6)  Master  Chapman, 


Merewether^  Seijt.,  in  support  of  the  rule. — ^The  whole 
point  turns  upon  the  construction  of  the  statute  2  WUL  4, 
0.  39»  and  the  fourth  form  in  the  schedule  attached  to  it; 
but  there  is  one  clause  in  it  which  has  not  been  adverted 
to,  that  is,  the  14th,  by  which  the  Judges  are  enabled  to 
make  rules  for  carrying  the  provisions  of  the  act  into 
effect.  Now,  as  the  Judges  have  made  no  alteration  in 
the  rule  of  Hilary  Term,  ^  Will.  4,  may  they  not  be  con* 
aidered  to  have  continued  it  ? 

BosANQUBT,  J. — That  rule  was  not  intended  to  alter  the 
fHractice,  but  merely  to  make  the  time  allowed,  which  be- 
fiire  varied,  the  same  in  all  the  Courts. 

Kettjf.^-Tyro  cases  have  been  decided  upon  the 
point.     They   are   Ahkm   v.    UnderhiU{a\   in  which 

(a)  Ante,  Vol.  2,  p.  26. 
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arrested  in  Cumberland  is  to  have  no  more  time  to  put  in         1836. 
special  bail  than  a  man  arrested  five  miles  from  London? 

KeUff* — That  is  the  argument:  and  the  man  in  Cumber- 
land would  have  abundance  of  time ;  for  the  post  is  not 
more  than  forty-eight  hours  in  reaching  the  most  distant 
part  of  England.  Before  the  late  act,  a  party  residing 
within  forty  miles  of  London  had  only  four  days,  while  one 
beyond  had  eight  days.  Now  all  have  eight  days.  If  the 
construction  we  contend  for  be  not  put  upon  the  statute, 
parties  will  have  above  twenty  daysto  put  in  and  file  bail; 
certainly  too  long  a  period.  Further,  it  is  desirable  that 
the  proceedings  against  the  bdl  on  the  bail-bond,  and 
against  the  sheriff,  should  proceed  pari  passu ;  but  if  the 
construction  we  contend  for  be  not  adopted,  the  sheriff 
win  be  fixed  before  proceedings  can  be  had  against  the 
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1835.  one  of  the  points  decided  was,  that ''  the  rules  of  Court 
issued  before  the  Uniformity  of  Process  Act  passed,  do 
not  apply  to  proceedings  under  that  act ;"  and  Hillary  y. 
Rowles{a)f  in  which  the  marginal  note  is,  '^  If  a  defendant 
does  not  put  in  special  bail  within  eight  days  after  the  ex- 
ecution of  the  capias^  inclusive  of  the  day  of  execution, 
the  plaintiff  may  proceed  on  the  bail-bond  immediately." 

Merewether. — The  first  case  does  not  apply. 

TiNDAL,  C.  J. — But  it  shews  that  it  has  been  decided 
that  the  rule  you  rely  upon  does  not  apply  under  the  Uni- 
formity of  Process  Act.  You  must,  therefore,  come  to 
the  act. 

Merewether. — If  the  Court  feels  itself  bound  by  that 
case,  I  must  shape  my  further  argument  on  the  form  given 
in  the  schedule  of  the  act.  It  has  been  contended,  that 
putting  in  bail  means  giving  notice  of  its  having  been  done; 
but  if  the  legislature  had  so  meant  it,  nothing  would  have 
been  more  easy  than  to  have  employed  words  to  that 
effect.  The  two  acts  are  distinct,  and  the  writ,  with  its 
warnings,  was  intended  to  give  notice  to  lay  parties  unac- 
quainted with  the  arbitrary  construction  put  upon  the  ex- 
pression *^  putting  in  bail"  by  the  Courts. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  grounds  upon 
which  this  rule  was  obtained  have,  upon  discussion,  en- 
tirely failed.  It  was  granted  upon  the  14th  rule  of  the 
Judges,  Hilary  Term,  2  Will.  4,  that  is,  1832.  If  that 
rule  had  been  subsisting  in  full  force,  the  defendant  might 
have  supported  his  application ;  but  an  act  of  Parliament 
received  the  royal  assent  on  the  23rd  May^  1832,  the 
provisions  of  which  are  inconsistent  with  the  rule.     The 

(a)  Ante,  Vol.  2,  p.  201. 
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form  of  the  writ  of  capias  given  in  2  fFitt.  4,  c.  39,  the  1835. 
indorsements  upon  it,  and  the  I6th  section  of  that  statute^ 
all  go  to  set  aside  the  rule  of  Hilary  Term,  2  WilL  4.  The 
only  remaining  question  is,  the  meaning  of  the  words  used 
by  the  legislature  as  applied  to  the  expression  **  putting  in 
special  bail.**  Now  I  think  we  should  be  flying  from  a 
useful  and  necessary  mode  of  interpretation  were  we  to 
suppose  the  legislature  to  intend  to  put  a  meaning  upon  an 
expression  of  practice  different  from  that  put  upon  it  by 
the  Court;  and  there  is  no  existing  rule  of  this  Court 
which  says  that  special  bail  shall  not  be  considered  as  put 
in,  till  notice  thereof  has  been  given.  The  defendant, 
however,  has  acted  under  a  mistaken  view  of  the  law, 
which  induces  us  to  set  aside  the  proceedings  against  the 
bail  on  payment  of  costs. 

Park,  J. — We  cannot  do  more  than  impose  those  terms, 
for  the  rule  certainly  raised  a  difficulty  in  the  way  of  an 
attorney  or  other  practitioner.  But  the  rule  is  controlled 
by  the  act  of  Parliament;  and  although  I  should  have 
thought  it  wise  to  give  parties  at  a  distance  in  the  country 
a  longer  time  than  parties  in  town,  we  are  bound  to  ad^ 
minister  the  law  as  we  find  it. 

Vauohan,  J. — ^The  terms  of  the  act  are  so  clear  that 
we  cannot  mistake  them ;  and,  with  respect  to  the  distance 
at  which  some  parties  may  be  from  London^  that  was,  also, 
I  think,  in  the  contemplation  of  the  legislature;  for,  in  the 
form  of  the  writ  of  capias^  these  two  addresses  are  given, 
••To  the  Constable  of  Dover  Castle^  and  "To  the  Mayor 
and  Bailiffs  o{  BertDick-upon-TweecL*' 

BosANQUET,  J. — The  Uniformity  of  Process  Act  has 
superseded  the  rules  of  Hilary,  2  WilL  4,  so  far  as  they 
apply  to  the  present  case.  The  object  of  those  rules  was 
merely  to  regulate  the  then  practice  of  all  the  Courts,  and 

VOL*  III.  £  E  D.  P.  c. 
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1835.  the  Uniformity  of  Process  Act  was  not  contemplated  in 
tbeih.  The  language  ot  the  act  as  to  putting  in  bail  must 
be  construed  with  reference  to  the  existing  practice  of  the 
Court.  But  I  agree  in  thinking  that  we  should  set  the 
proceedings  aside  on  payment  of  costs. 

Rule  absolute,  on  payment  of  costs. 


Gr£Y  v.  Hutchins. 

In  an  action  for  JSOMPASt  Seijt,  shewcd  cause  against  a  rule  obtained 

rest,  the  Court  hy  Atcherley,  Serjt.,  for  judgment  as  in  case  of  a  nonsuit. 

ru!ffo?jMK*  ^^^  action  was  brought  for  a  malicious  arrest,  the  defend* 

ment  at  in  caae  ant  having  taken  him  to  the  police  office  on  a  charge  with- 

withcost8,where  Out  foundation,  which  had  been  dismissed  by  the  magis- 

liicwed  that  he  *^*t®*     After  the  action  was  commenced^  which  was  not 

only  forbore  till  somo  time  after  the  arrest,  the  defendant  preferred  an 

proceeding  to        .     ,.  i  i   .     •/«•      i 

trial  because  the  indictment  against  the  plaintiff,  charging  him  with  the 

instituted  cri-  same  offcncc  as  before.     The  plaintiff,  therefore,  suspend- 

iS^^hliuum  ®^  ^*®  proceedmgs,  and  was  ready  to  take  his  trial  at  the 

on  the  charge  Old  Bailey 9  but  the  defendant  removed  the  indictment  by 

for  which  the  •  •  •  t       »■•      f     t>        »        -i 

arrest wasmade.  certtorart  mto  the  Kings  Bench,  where  the  proceedings 

being  still  pending,  the  plaintiff  was  of  course  unwilling  to 
go  on  with  his  action. 

Aicherley,  Seijt.,  in  support  of  the  rule. — ^The  plaintiff 
might  safely  go  to  trial  whilst  the  criminal  proceedings  are 
pending,  and  he  should  therefore  give  us  a  peremptory 
undertaking. 

Park,  J. — No  cbunsel  could  reasonably  advise  the 
plaintiff  to  proceed,  till  the  criminal  proceedings  are  dis- 
posed of.    1  think  ttie  rule  should  be  discharged,  with  costs. 

Aieherleys  Serjt.^Itis  matter  of  speculation  with  the 
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plaintiff  as  to  which  course  would  be  most  advantageous  1835. 
to  him.  Why,  then,  should  the  rule  be  discharged  with  ^^^^ 
costs?    A  plaintiff  frequently  withdraws  his  record  upon  9. 

discreet  grounds;  but  is  the  defendant  to  pay  for  it  ?  The 
defendant  does  something  which  makes  it  a  matter  of  dis- 
cretion with  the  plaintiff  to  proceed;  but  he  forbears 
going  to  trial,  to  better  his  own  case. 

» 

Per  Curiam. — By  the  act  of  the  defendant,  it  has  be* 
come  unreasonable  to  urge  the  plaintiff  to  trial.  The  rule 
must,  therefore,  be  discharged  with  costs. 

Rule  discharged  accordingly. 


Leuckhart  r.  Cooper  and  Another. 

XOan  action  of  trover  against  a  warehouseman,   for  To  a  declaration 
certain  wools,  the  defendant  pleaded,  Jirst,  the  gene-  defendant  wu 
ral  issue;  second,  a  right  of  lien  by  particular  agree-  ■iio'^ed  to  plead 
ment;  third,  a  right  of  lien  by  usage;  and/burih  andji/ih,  by  agreement,  a 
the  same  usage,  but  in  respect  of  delivery  by  different  usage,  and  the 

•^^Mciy^Mia  tame  usage  in 

P«^™-  two  otb^ple.i^ 

but  with  refer- 

W.  H.  fFatsan  opposed  a  rule  to  plead  these  several  mat-  ®°^  *^  »**«"• 

■^"^  '^  very  of  the 

ten,  on  the  ground  of  their  being  against  the  5th  of  the  new  goods  by  two 
rules  of  pleading  (a),  and  the  general  issue  was  certainly  idle.    '   ^'^  paroes. 

R.  V.  Richards,  conirh,  contended,  that  the  pleas  were 
intended  to  establish  distinct  grounds  of  defence. 

TiXDAL,  C.  J. — The  question  is,  whether  these  pleas 
will  support  substantially  different  grounds  of  defence. 
The  general  issue  must  be  given  up ;  but  the  two  next 

(a)  Ante,  Vol.  2,  p.  314. 
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Cooper. 


1835.        certainly  appear  to  stand  independently  of  each  other;  and 
Lbucvhar      ^  cannot  say  that  the  two  last  do  not  also. 

Park,  J.,  and  Vauohan,  J.,  concurred. 

BosANQUET,  J. — If  different  pleas  are  evidently  intend* 
ed  to  set  up  the  same  defence  in  different  forms,  the  Court 
is  not  at  liberty  to  allow  them;  but  I  cannot  see  with  suf- 
ficient clearness  that  the  different  pleas  before  us  are  in- 
tended to  establish  the  same  defence.  If  at  the  trial  the 
Judge  is  satisfied,  on  the  defendant's  representations,  that 
a  distinct  defence  was  bond  fide  intended  to  be  rested 
upon  each  plea,  he  will  so  certify ;  but  if  it  turns  out  that 
the  defendant  has  only  one  substantial  defence,  he  will 
lose  all  his  costs  upon  the  other  pleas,  although  he  suc- 
ceeds upon  one. 


Rule  absolute^  striking  out  the  general  issue. 


Offlcen  of  the 
metropolitmn 
police,  acquitted 
in  actions 
brought  agafaiit 
them  for  matten 
done  in  the  exe- 
cution of  the  10 
Qto.  4,  c.  44,  ■• 
41,  are  enti- 
tled to  their 
coits  as  between 
attorney  and 
client,  notwith- 
standing a  certi- 
ficate granted 
under  the  8  fr  4 
Wm.  4,  c  42,  s. 
32. 


Humphrey  v.  Woodhouse  and  Others. 

X  HIS  was  an  action  for  an  assault  and  false  imprison* 
roent.  Two  of  the  defendants  were  police  officers,  and 
were  acquitted  at  the  trial ;  but  the  Lord  Chief  Justice, 
upon  the  application  of  the  plaintiff^'s  counsel,  certified 
under  the  3  &  4  Will.  4,  c.  4@,  s.  8S,  that  there  was  rea- 
sonable and  probable  cause  for  making  them  defendants, 
with  a  view  to  deprive  them  of  their  costs. 

Buibff  obtained  a  rule  calling  upon  the  plaintifiT  to  shew 
cause  why  the  acquitted  defendants  should  not  have  their 
costs  as  between  attorney  and  client,  notwithstanding  the 
certificate  of  the  learned  Judge.  He  founded  his  mo- 
tion upon  the  41st  section  of  the  Metropolitan   Police 
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Act  (10  Geo,  4,  c.  44),  by  which  it  is  enacted,  for  the        1835. 
protection  of  persons  acting  in  the  execution  of  the  act,     .T    ' 
that,  in  an  action  for  any  thing  done  in  pursuance  of  that  v. 

act,  **  if  a  verdict  shall  pass  for  the  defendant,  or  the  plain- 
tiff shall  become  nonsuit,  or  discontinue  any  such  action 
after  issue  joined,  or  if,  upon  demurrer  or  otherwise, 
judgment  shall  be  given  against  the  plaintiff,  the  defend- 
ant shall  recover  his  full  costs  as  between  attorney  and 
client,  and  have  the  like  remedy  for  the  same  as  every  de^ 
fendant  hath  by  law  in  other  cases ;  and  though  a  verdict 
shall  be  given  for  the  plaintiff  in  any  such  action,  such 
plaintiff  shall  not  have  costs  against  the  defendant,  unless 
the  Judge  before  whom  the  trial  shall  be,  shall  certify  his 
approbation  of  the  action  and  of  the  verdict  obtained  there- 
upon.'* The  object  of  the  legislature  was  clearly  to  pro- 
tect policemen  in  the  execution  of  their  duty.  The  last 
part  of  the  clause  particularly  shewed  that  to  be  the  case^ 
The  subsequent  act,  under  which  the  learned  Judge  had 
certified,  was  not  meant  to  repeal  the  particular  provisions 
of  the  Metropolitan  Police  Act;  but  to  extend  the  benefits 
of  the  8  &9  Will.  3,  c.  11,  s.  1,  by  giving  acquitted  de- 
fendants in  any  personal  action  their  costs. 

fFikkf  Seijt.,  and  Humfrey,  shewed  cause  against  the 
rule,  and  contended  that  it  could  not  have  been  the  policy 
of  the  legislature  to  deprive  the  Judge  of  the  power  of 
certifying,  for  the  protection  of  the  public,  that  a  police 
officer  had  been  properly  joined  as  a  defendant.  To  do 
so  would  be  to  deprive  the  plaintiff  of  his  remedy  against 
the  defendant,  with  respect  to  whom  he  does  succeed, 
under  pretence  of  protecting  the  police  officer. 

TiNDAL,  C.  J. — It  certainly  appeared  to  me  at  the  trial 
that  the  3  &  4  fFtU.  4,  c.  4S,  s.  3S,  having  been  passed 
subsequently  to  the  10  Geo.  if,  did,  to  the  extent  in  ques- 
tion, repeal  it ;  but  now,  upon  looking  more  closely  into 
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1836.         the  matter,  we  think  the  only  object  of  the  3  &  4  Will.  4 

UaMPHRET     ^^^  ^  extend  to  all  persional  actions  the  remedy  given  to 

V.  defendants  by  the  8  &  9  Will.  3.  which  only  applied  to  cer- 

WOODUOUSB.  -^       t  IT 

tain  specified  suits.  The  next  question  is,  whether  the 
3  &  4  WiU.  4  repeals  the  intermediate  statute  ?  I  do  not 
think  that  it  does ;  and  the  10  Geo*  4i  itself,  instead  of 
giving  the  Judge  power  to  certify  to  deprive  an  acquitted 
defendant*  acting  under  that  act,  of  costs,  gives  him  power 
to  deprive  even  a  successful  plaintiff  of  his  costs. 

Park,  J.--*The  words  of  the  3  &  4  WilL  4  are  so  ex* 
tremeiy  general  that  I  am  not  surprised  at  his  lordship 
having  certified  under  them ;  indeed,  as  the  question  is  of 
importance,  it  was  judicious  of  him  to  do  so,  for  it  could 
not  have  been^  satisfactorily  decided  at  Niri  JMus.  The 
S2nd  sect,  of  the  act  of  3  &  4  Will.  4,  was  only  intended  to 
remedy  the  omissions  of  the  8  &  9  WHl.  8,  while  the  pro- 
vision of  the  Police  Act  was  meant  to  throw  protection 
around  a  particular  class  of  persons,  engaged  in  the  exe- 
cution of  a  difficult  and  dangerous  duty.  The  last  words 
of  the  41st  section,  referred  to  by  his  lordship  and  Mr. 
Busby f  are  strong  to  shew  the  intention  of  the  legislature. 

y  AUGHAN,  J. — We  should  cripple  the  efficiency  of  the 
Metropolitan  Police  Act  if  we  were  to  deprive  the  acquit- 
ted defendants  of  their  costs. 

BosANQUET,  J.,  concurred. 

Rule  absolute. 


^^A^^'  Jr^^>C^^^  ^.  ^.^^.J'O'. 
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George  v.  Elstqn  and  Others. 

Ml  his  was  an  action  brought  against  three  defendants  to  Sec  93  of  Rtg. 
recover  damages  for  an  irregular  distress*    The  plaintiff  w%Lk,w\^ 
recovered  a  verdict  against  one  defendant,  upon  whom  his  ^^^^^^^ 
claim  for  damages  and  costs  amoimted  to  45/.    The  other  t^e«n  adverw 

,      partiet. 

two  defendants  had  a  verdict  in  their  favour,  and  their      where  a 
claim  upon  the  plaintiff  amounted  to  87t  w^^s^nVtone 

defendant,  but 
dill  against 

KMy  shewed  cause  against  a  rule  calling  upon  the  others,  the  de- 
plaintiff  to  shew  cause  why  the  costs  owing  by  the  plaintiff  &i]8  may  set-off 
should  not  be  set  off  against  those  owing  to  him.  By  sec.  de&ndanuf  who 
93  of  1  Beg.  Oen.  Hilary  Term,  8  WUL  4  (a),  it  is  pro-  •«cceed. 
vided  that, ''  No  seti-off  of  damages  and  costs  between 
parties  shall  be  allowed  to  the  prejudice  of  the  attorney's 
Jien  for  costs,  in  the  particular  suit  against  which  the  set- 
off is  sought ;  provided,  nevertheless,  that  interlocutory 
costs  in  the  ^laine  suit,  awarded  to  the  adverse  party,  may 
be  deducted.''  The  attorney  for  the  plaintiff  has  a  lien 
upon  the  costs  to  be  paid  by  the  defendant,  against  whom 
the  plaintiff  has  succeeded,  till  his  bill  be  paid;  but  that 
lien  will  be  destroyed  if  the  defendant  who  lost  is  to  be 
allowed  to  set-off  against  the  defendants  who  succeeded, 
before  the  rule  of  Hilary ^  2  fVilL  4,  the  practice  of  the 
Courts  Varied  upon  this  subject ;  but  the  case  of  Sehoole 
Y.  Noble  {b)  is  the  strongest  upon  which  the  other  side 
has  to  rely.  The  marginal  note  to  that  case  runs  thus:— 
**  Where  there  are  many  defendants,  and  some  go  to  trial 
and  obtain  a  verdict,  but  others  suffer  judgment  by  de- 
fault, the  Court  will  permit  the  costs  and  damages  on 
the  judgment  by  default  to  be  deducted  from  the  costs 
taxed  on  the  posiea  to  those  defendants  who  had  a  verdict. 
An  attorney  has  only  such  a  lien  on  the  costs,  as  is  subject 

(a)  Ante,  Vol.  1,  p.  196.  (6)  1  H.  Black.  23. 
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George 

V, 

Elston. 


to  the  equitable  claims  of  the  parties  in  the  cause.**  But 
in  the  note  to  this  case.  Hall  v.  Ody{a)  is  referred  to^  and 
in  that  case  Lord  Eldon  expressed  his  opinion  of  the  pro- 
priety of  reconsidering  the  practice  of  this  Court  There 
are  also  the  cases  o(  Nunez  v.  ModigUani{b),  O'Connor  y. 
Murphy  {0)9  Browne  v.  Benett  and  Oihers  {d),  MUcheUv. 
Oldfield{e)y  Handle  v.  FuUer  {/),  and  OlaUier  v.  Hew* 
er  {g)f  which  shew  the  difference  there  has  been  in  the 
practice  of  the  King's  Bench  and  the  Common  Pleas;  but 
by  the  general  rules  of  Hilary y  2  Witt,  4,  it  is  clearly  in- 
tended,  that^  in  future,  no  costs  shall  be  set-off  to  the  pre- 
judice of  the  attorney's  lien,  except  interlocutory  costs  in 
the  same  suit. 


WUde,  Serjt.,  in  support  of  the  rule,  contended  that  the 
rule  of  Court  distinctly  recognised  the  equity  of  the  parties 
in  the  cause  as  paramount,  and  that  had  been  the  princi- 
ple on  which  the  Court  had  always  acted,  as  appeared  in 
the  authorities  referred  to  on  the  other  side,  which  were 
all  in  his  favour* 

Per  Curiam. — ^The  rule  of  Hilary  f  2  Will,  4,  does  not 
apply  to  this  case,  but  only  to  cases  of  set-off  between  par- 
ties adverse  to  each  other,  and  in  this  case  the  several  de- 
fendants are  not  adverse  parties.  The  question  rests, 
therefore,  upon  the  case  of  Schoole  v.  Noble;  and  the  rule 
must,  in  consequence,  be  made  absolute.  The  only  dif^ 
ference  between  the  cases  is,  that  here  the  judgment  goes 
against  one  of  the  defendants  by  verdict,  whilst  in  Schoole 
V.  Noble  it  went  by  default. 

Rule  absolute. 


(a)  2  Bos.  &  Pd.  28. 

(MIH.  Black.  217. 
(c)  Id.  667. 
(<0  4  Bing.  423. 


(e)  4  Term  R.  123. 
(/)  6  Term  R.  456. 
(y)  8  Term  R.  70. 
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COURT  OF  EXCHEQUER, 


l^tlars  'STerm, 


IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


1835. 

Jones  r.  Shepherd.  ^    v    ^ 

Ij.  WAKEFIELD  moved  to  stay  proceedings  in  this  A  defeDdant 

i*    1  1     I  1  A  T        Ai  who  !!»«▼«  to 

action,  on  payment  of  the  debt  and  costs.    An  application  ttayproceedingf 

liad  been  before  made  for  the  same  purpose  to  Mr»  Baron  aebt^rad^^tj^ 

Gumey  at  chambers,  when  it  appeared,  that,  since  this  *•  not  entitled  to 

action  was  commenced,  the  defendant,  who  had  a  cross  purpowasa 

demand  to  a  similar  amount  against  the  plaintiff,  had  but  mutt  submit 

brought  an  action  against  him  for  the  recovery  of  it,  iw-  ibie^termiMMr" 

stead  of  setting  it  off  in  this  action.    The  learned  Judge  ^«  Court  in  its 

*=*  1^1  discretion  may 

refused  to  make  an  order  for  paying  the  debt  and  costs  in  think  proper  to 
this  action,  except  upon  the  terms  of  allowing  the  defen*  ^^^ 
dant*s  cross  demand  to  be  set  off,  so  as  to  render  the  cross 
action  unnecessary.  These  terms  not  being  agreed  to, 
the  learned  Judge  refused  to  make  the  order.  It  was 
now  contended  that  the  defendant  was  entitled,  as  a  mat- 
ter of  right,  to  stay  proceedings  in  an  action,  on  payment 
of  the  debt  and  costs. 

Parke,  B.— I  think  it  is  not  a  matter  of  right,  and  that 
the  Court,  in  its  discretion,  may  engraft  terms  when  such 
leave  is  given.  In  an  action  against  an  acceptor  of  a  bill 
of  exchange,  only  the  costs  in  that  particular  action  can 
be  recovered  against  him;  but  if  be  applies  to  stay  pro- 
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1835.        ceedings,  the  Court  will  only  do  so,  on  the  terms  of  his 

Jones        ^^^  P^y^i^g  ^^^  costs  of  any  actions  against  the  drawer 

V.  and  indorsers.    The  rule,  therefore,  can  only  be  granted 

Shepherd.  ,  -^         o 

on  the  terms  mentioned  by  the  learned  Baron  at  chambers* 

Rule  refused. 


Bullen's  Bail. 

A  two  days'  no-  X  HE  notice  of  justification  of  bail  in  this  case  was  a  two 
tio^  by  Tpri^  days*  uoticc,  accompanied  by  an  affidavit  in  the  form  given 
ntedVanX"  ^^  *®  '^^  ^^  Trinity  Term,  1  Witt.  4f,  Reg.  S.  The  de- 
davit  according  fendaut  was  a  prisoner,  but  the  notice  did  not  express  that 
TrMty  Term,  ^^  was  SO.  The  officer  objected  to  the  bail  being  allowed 
IJ^'itexy"^'  to  justify,  on  die  authority  of  CreigiUm^shBH  (a),  where  a 
preMes  thM  lie    similar  objection  was  held  fiital. 

ia  a  pnaoner. 

Archboldf  in  support  of  the  bail,  contended  that  there 
was  no  ground  for  the  objection. 

Alderson,  B. — Upon  a  question  like  this,  it  is  better  to 
adhere  to  an  established  rule,  rather  than  to  inquire  into 
the  precise  reason  of  the  practice  for  the  purpose  of  un- 
settling it. 

Bail  rejected. 

(«)  Ante,  Vol.1,  p.  6()9. 
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Heald'a  BaiL 

JtCOBINSON  objected  to  the  affidavit  of  justification,  on  An  affidtvit  of 
the  ground  that  it  did  not  foQow  the  fonn  given  by  the  biiu  •tated'ibat 
rule  of  ZWiM/y  Term,  1  Ifitf.4,  which  directs  that  the  bail  ^Z^^^")^ 
shall  give  a  particular  description  of  the  street  or  place  or  s.,  but  did  not 
number  of  the  house  (if  any)  where  they  have  resided  for  resided  tb«rt: 
the  last  six  months.  Here  the  affidavit  only  stated  that  ^if !^  .^f. 
the  bail  had  been  a  housdceeper  at  StockweU  GutCi  Mans^  ^cwnt  dejUdon 

^  from  Che  foim 

field,  but  did  not  say  that  he  had  resided  there.    This  given  by  the 
objection  was  n^ade  with  a  view  to  deprive  the  defen-  wuLAttode- 
dant  of  the  costs  of  justification,  it  being  admitted  that  the  S^^ofTb^^l; 
affidavit  of  justification  was  sufficient,  so  far  as  respected  of  jusUfieation. 
the  property  of  the  bail 

Humfrey  in  support  of  the  bail  contended,  that  the  al- 
legation of  his  being  a  housekeeper  at  a  particular  place, 
was  equivalent  to  an  averment  that  he  resided  thexe ;  and 
insisted  that  such  an  objection  could  not  be  taken,  except 
upon  an  affidavit  that  in  fact  the  bail  was  not  resident  at 
that  place. 

Parke,  B. — The  rule  is,  if  the  notice  of  bail  be  accom* 
panied  by  an  affidavit  according  to  the  form  thereto  sub* 
joined,  the  plaintiff,  if  the  bail  are  allowed,  shall  pay  the 
costs  of  justification.  The  form  alluded  to  has  the  word 
''  resided."  The  affidavit,  therefore,  is  not  made  in  the 
form  given  by  the  rule;  and  the  better  way  is  not  to  de- 
viate from  it.  The  defendant  will  therefore  not  have  the 
costs  of  justification. 

The  other  Barons  concurred. 

Costs  dballowed. 
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GooDNBR  r.  Cover. 
It  is  no  ground    JEtuMFRE  F,  Oil  behalf  of  the  above  defendant,  moved  to 

for  disallowing 

tothepuintiff's  review  the  Master's  taxation,  and  disallow  the  costs  which 
co^o/con-  h^^  been  taxed  for  the  plaintiff  on  a  verdict  for  him,  after 
ducting  the  ao-    1^  f^^\  before  the  sheriff  of  Sussex,  on  the  ground  that 

uon>  tliat  he  ^  »  b 

was  not  on  the    the  proceedings  for  the  plaintiff  had  been  conducted  by  a 

roll  of  attornies     _        .  <•  i  «      ■     .      i 

of  thu  Court,  if  London  agent  for  the  country  attorney,  and  that  the 
he'Snducted'  name  of  the  country  attorney  who  conducted  the  cause  was 
the  proceeding!  qq^  qq  ^hc  roU  of  attomics  in  this  Court.    The  papers 

in  the  name  of  »»»/.»»^« 

a  LoMdom  tutor-  Were  indorsed  thus: — "  Sowian,  Bedford Row^  for  Sawion 

an  wtorncy  "f    ««rf  Parker,  Chichester.** 

the  Court.  fhe  Court  having  granted  a  rule  nisi — 

Dumpier  shewed  cause  upon  an  affidavit  that  the  Lon- 
don agent,  who  was  the  attorney  on  the  record,  was  an  at- 
torney of  this  Court ;  and  he  contended  that  there  was  no* 
thing  contrary  to  the  2  Geo.  2,  c.  S8,  as  the  proceedings 
had  all  been  conducted  in  the  name  of  the  London  at* 
torney.  "•  - 

Humfrey,  in  support  of  the  rule,  contended,  that  the 
country  attorney  was  not  entitled  to  his  costs,  and  that 
therefore  he  was  not  entitled  to  detain  the  defendant  in 
custody  for  them. 

Parke,  B. — ^The  country  attorney  practises  in  the  name 
of  the  London  attorney  with  his  consent. 

Gurnet,  B. — ^The  London  agent's  name  being  on  the 
roll,  and  he  being  an  attorney  of  this  Court,  I  think  there 
was  nothing  irregular. 

Rule  discharged. 
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Clemsntson  v.  Nbwcohb. 

rV^  H.  WATSON  obtained  a  rule  iitM  for  setting  aride  in  an  action  for 
a  Judge's  order  for  changing  the  venue  from  London  to  fn  a  country  ^ 
lAncolnskireg  under  these  circumstances.     The  action  was  >>«^*p>p«|', 

which  arculated 

in  case  for  a  libel  published  in  the  Lincolnshire,  Rutland-  in  several  coun* 
shire^  and  Stamford  newspaper;  and  the  affidavit  stated  set  aside  a 
that  it  circulated  in  those  and  other  counties,  and  also  in  for^^il^'^cbe 
London.  ▼«"««• 

jR.  V.  Richards  shewed  cause,  and  contended  that  the 
plaintiff  ought  to  give  material  evidence  in  London;  sedper 

Parke,  B« — The  order  was  clearly  irregular;  the  venue 
should  not  have  been  moved  to  be  changed,  as  the  news- 
paper circulated  in  several  counties. 

Rule  absolute. 


Hanwell's  Bail. 
JiUT^  was  proceeding  to  oppose  the  bail,  when  xhe  want  of 

entry  In  the 
book  of  the  no- 

Croufder,  in  support  of  the  bail,  objected  to  his  doing  tice  of  excep- 

1  1       1  1  1  •  tf»  •        t      1    **<"*  ^  waived 

SO,  on  the  ground,  that  though  notice  of  exception  had  by  giving  notice 
been  given,  it  had  not  been  entered  in  the  book,  and  was  ^^  j^^^of" 
therefore  of  no  avail ;  and  that  the  plaintiff  therefore  could  Justification, 

'  '^  which  itated 

not  now  oppose  them.  that  the  baU 

had  resided  for 
the  last  nz 

Butt,  coniri,  contended,  that  as  the  defendant  had  given  "J^^^^f^^ 
a  notice  of  justification  for  that  day,  he  appeared  on  be-  without  stating 

.  _         _   ,     .  _,  ,  r   i_  •  ***•  street,  &c, 

half  of  the  plaintiff,  m  pursuance  of  that  notice,  to  oppose  held  bad. 
thebidl;  and  that  by  giving  such  notice  of  justification,  poridJnon^2«h. 
any  objections  that  there  might  be  to  the  notice  of  excep-  JjJ^^j j^'^" J^ 
tion  were  waived. 


Han  well's 
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1835.  Lord  Abinger,  C.  B. — We  think  that  the  notice  of 

justification  waired  the  want  of  entry  of  the  notice  of 

Bail.  exception.  The  notice  of  justification  led  the  other  side 
to  think  that  all  was  regular. 

BtUf  then  objected  to  the  notice  of  bail^  which  was  in 
this  form: — That  the  names  and  additions  of  such  bail  are 
T.  W,f  of  the  parish  of  T.,  in  the  county  of  Gloucester, 
ironmonger,  tinner,  and  nailer,  a  housekeeper;  and  A, 
Page,  of  H.  Street  in  the  parish  of  WoUon-under-Edge 
aforesaid,  also  a  housekeeper ;  and  that  each  of  the  said 
bail  has  for  the  last  six  months  resided  at  the  parish  of 
Wotton^nder^Edge  aforesaid."  This  affidavit  did  not,  he 
contended,  sufficiently  particularize  the  place  of  residence 
of  the  bail  for  the  last  six  months. 

Pakke,  B. — We  think  this  is  a  good  objection. 

Crowder  applied  for  leave  to  amend. 

Butt  opposed  the  amendment. 

Lord  Abinger. — We  cannot  allow  the  amendment; 
but  upon  an  affidavit  of  merits,  you  may  be  let  in  to  defend* 

Buit  applied  for  the  costs  of  opposition. 

Parke,  B. — ^The  costs  of  opposition  on  such  grounds 
cannot  be  allowed. 


HILARY  TERM,  5  WILL.  IV.  427 

1636. 

SCHOFIBLD  V.  HuGOfNS. 

mIANSEL^  on  behalf  of  the  defendant,  bad  otained  a  An  affidavit  to 

rule  iMM  for  setting  aside  a  final  judgment,  (which  had  larjudgmemf^' 

been  regularly  signed  in  this  action  which  was  in  debt,)  on  ^^^^^^^^  ^^ 

payment  of  costs  and  on  an  affidavit  of  merits.  ^^  country  at- 

torney, and 

stating  that  the 

Hughes  shewed  cause,  and  objected  to  the  affidavit,  as  u^f  from'the 
not  being  sufficiently  positive.     It  was  made  by  the  /km-  *°?!I2[^?°"*  ?" 
don  agent  of  the  country  attorney,  the  defendant  residing  ooontry  attor- 
in  the  country,  and  it  stated,  that,  from  the  instructions  defendant  had  a 
received  from  the  country  attorney,  the  deponent  believed  S^^on"^  ^ 
that  the  defendant  had  a  good  defence  to  the  action  on  the  ^  merits:— 

J3«/<f,  sufficient* 

merits.  He  contended  that  if  the  agent  was  competent  to 
make  such  an  affidavit,  he  ought  at  least  to  have  sworn 
that  he  believed  the  instructions  to  be  true. 

Parke,  B. — I  think  the  affidavit  is  sufficient. 

The  other  Barons  concurred. 

Rule  absolute,  on  payment  of  costs. 


DiCAS  «.  Lawson. 

J^.  V.  LEE  moved  for  a  rule  nUi  for  an  attachment  ^  p^,^  ^^  ^^ 
against  Lord  Brougham  and  Vaux,  for  not  attending  as  a  attachment 
witness  on  the  trial  of  this  cause.     The  affidavit  was  in  the  ness  for  disobe- 
usual  form^  and  alleged  that  his  lordship  was  a  material  f^^^nn  not ' 
and  necessary  witness  for  the  plaintiiBT:  that  he  had  been  ^bf^^'^^eari 

appears  that  his 
presence  upon 
the  trial  would 
have  been  of  no  use  to  the  party  subpcenaing  him. 
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1835.         personally  served ;  and  that  5s,  had  been  tendered  to  him 
for  his  expenses. 

Parke,  B. — This  was  an  action  for  a  libel,  and  was 
tried  before  me;  and  from  my  notes  it  appears  that  it  was 
admitted  at  the  trial,  that  the  only  object  of  subpoenaing 
Lord  Brougham  was,  to  shew  the  application  of  the  libel 
to  the  plaintifil  The  defence,  however,  was  rested  solely 
on  the  ground,  that  the  publication  complained  of  was  not 
a  libel,  and  the  Solicitor-GeneraFs  speech  to  the  jury  went 
entirely  on  that  ground.  No  point  was  made  as  to  the 
libel  not  applying  to  the  plaintiff;  if  it  had,  I  should  have 
directed  a  nonsuit. 

F.  F,  Lee* — There  were  other  objects  in  view  in  sub- 
poenaing his  lordship;  one  was,  to  produce  letters;  another 
was,  to  disprove  an  imputation  that  the  plaintiff's  object 
was  to  extort  money.  It  is  not  usual  or  necessary  to  state 
in  the  affidavit  how  the  evidence  of  a  witness  was  material : 
it  is  positively  sworn  that  his  lordship  was  a  material  and 
necessary  witness.  The  ground  of  the  motion  is  the  con- 
tempt of  the  Court  in  not  obeying  its  process;  and  there  is 
here  a  sufficient  primd  facie  case  to  call  upon  his  lordship 
to  clear  himself  of  the  contempt. 

Lord  Abinoer,  C.  B. — Generally,  I  agree  that  the  affi- 
davit would  be  sufficient,  when  the  Court  knows  nothing 
of  the  transaction;  but  having  the  assistance  of  the 
learned  Judge's  notes  who  tried  the  cause,  and  of  the 
learned  Judge  himself,  we  are  in  full  possession  of  the 
facts ;  and  if  we  see  that  there  was  no  contempt,  and  no 
ground  for  an  attachment,  we  ought  not  to  grant  a  rule. 
We  ought  to  take  care  not  to  allow  the  process  of  the 
Court  to  be  used  for  the  purpose  of  vexation  to  indivi- 
duals. In  the  present  case,  the  attendance  of  Lord 
Brougham  at  the  trial  would  have  been  of  no  use  to  the 
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plaintiff,  and  the  usual  ground  for  granting  the  rule  en-  ^835. 
tirely  fails.  We  thinks  therefore,  that  no  rule  ought  to  ^^,^^3 
be  ffranted.  ,    ^' 

Parke,  B. — ^There  was  no  justification  on  the  record ; 
and,  therefore,  Lord  Broughams  evidence  would  not  have 
been  admissible  on  any  point,  except  that  of  the  libel 
applying  to  the  plaintiff;  and  upon  that  it  was  unnecessary, 
as  the  application  of  the  libel  to  the  plaintiff  was  not  dis- 
puted. 

The  rest  of  the  Barons  concurred. 

Rule  refused. 


PiCKMAN   9.  COLLIS. 

x^OTTlNGHAM  moYed  to  set  aside  a  writ  of  ca^t^W,  a  writ  indoned 

on  the  ground  of  the  attorney's  name  not  being  properly  ^**^!Jj}i^"^ 

indorsed.    The  indorsement  was  thus — **  MUne^  Parry,  specifying  the 

Milne,  and  Aform,  agents  for  Shaw,  Billericay,**    It  was  ^Heid^wM- 

contended  that  the  christian  names  of  the  attornies  ought  .  ^^  affidavit 

to  have  been  inserted.   He  alsomoved  to  discharfire  the  de-  jfdebtforsoo/., 

'^  for  money  lent, 

fendantout  of  custody,  on  account  of  the  affidavit  of  debt  and  interest 
being  defective ;  it  was  in  these  terms — "  Edward  Pick"  .n  account 
man,  of  Aldsate^  in  the  city  of  London,  waiter  at  an  inn,  »**'5f » without 

'  o        '  y  '  '    noticing  a  con- 

maketh  oath  and  saith,  that  George  CoUisis  justly  and  tract  for  inter- 
truly  indebted  unto  this  deponent  in  tbe  sum  of  500/.  and  sufficient. 
upwards,  for  money  lent  and  advanced  by  this  deponent 
to  the  said  O.  C,  at  his  request,  and  for  interest  due  on 
the  said  sum  of  500/.,  and  for  money  due  from  the  said  G. 
C.  to  him,  this  deponent,  upon  an  account  stated  between 
them;  and  this  deponent  further  saith,  that  no  tender  or 
offer  hath  been  made  to  pay  the  said  sum  of  500/.,  or 
any  part  thereof,  in  any  note  or  notes  of  the  governor  and 
VOL.  III.  F  p  D.  p.  c. 
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company  of  the  Bank  of  England^  expressed  to  be  payable 
on  demand  or  othenrise."  It  was  contended  that,  as  mo« 
ney  lent  did  not  carry  interest  without  an  agreement  to  that 
effect^  such  an  agreement  ought  to  have  been  stated,  and 
the  affidavit  ought  to  have  shewn  how  much  was  doe  for 
interest. 


Parke,  B. — ^The  interest  must  be  due  by  contract;  the 
plaintiff  swears  that  it  is  due.  There  is  nothing  in  the 
other  objection. 


The  rest  of  the  Court  concurred. 


Rule  refused  (a). 


(a)  See  Rogers  ?.  Godboldf  ante,  p.  106. 


The  reeord  in 
an  action  for 
slander  stated 
tliat  the  writ 
issued  on  the  4th 
of  June,  and  that 
the  words  were 
spoken  on  the 
27th:— fieU, 
that  this  disere- 
pancy  on  the  re« 
cord  was  no 
groond  for  ar- 
resting the 
judgment. 


Steward  «.  Layton. 

JlC.  V.  RICHARDS  moved  to  arrest  the  judgment  for 
the  plaintiff,  on  the  ground  that  it  appeared  by  the  record 
that  the  writ  was  issued  before  the  cause  of  action  accrued. 
The  record  stated  that  the  writ  issued  against  the  defendant 
on  the  9AAl  otJune^  1834,  and  that  the  slander  for  which 
the  action  was  brought  was  spoken  on  the  S7th  of  June. 
The  writ  being  now  the  commencement  of  the  action,  it  was 
material,  he  contended,  that  the  cause  of  action  should  have 
accrued  previously.  He  cited  Dickinson  v.  Plaisted{a\ 
where  the  record  was  made  up  generally  of  Trinity  Term, 
and  it  appeared  that  the  promissory  note  on  which  the 
plaintiff  declared  did  not  become  due  until  the  5th  of  Sep- 
tember; and  upon  a  writ  of  error  being  brought,  assigning 
for  cause  that  the  bill  was  filed  before  the  cause  of  action 
accrued,  the  Court,  though  they  gave  leave  to  amend  the 


(a)  7  T.  R.  474. 


Lay  TON. 
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record  upon  an  affidavit  that  in  fact  the  note  had  become         1835. 
due  before  the  action  was  commenced,  only  did  so  on  pay-      ^ 
ment  of  the  cost's  of  the  amendment,  and  also  of  the  costs  ,  v. 

in  error.  The  day  there  was  not  more  material  than  it  is 
here.  The  plaintiff  ought  to  shew  that  he  had  a  cause  of 
action  existing  at  the  time  of  issuing  the  writ. 

Lord  LyndhuMt,  C.  B« — ^The  day  laid  in  this  deckration 
was  not  material.  In  the  case  cited  there  appeared  to  be  no 
cause  of  action  at  the  time  the  bill  was  supposed  to  be  filed. 

Parke,  B. — The  note  was  not  due  at  the  time.  There 
is  nothing  in  the  objection. 

Rule  refused. 


jButt 


Smith  «.  Wheeler. 

applied  on  behalf  of  the  defendant  in  this  action,   A  rule  under 
under  the  1st  section  of  the  Interpleader  Act  (a),  for  a  of^he^inter-^*^ 
rule  calling  upon  the  plaintiff  and  Ann  Smart  to  appear  and  pleader  Act  can- 

,  ,  ,  not  be  drawn  up 

state  their  claims,  the  defendant  being  sued  introver  and  for  a  stay  of 
having  no  interest  in  the  subject  of  the  action.     He  also  unieM  noUm 
moved  that  the  rule  might  be  drawn  up  as  a  stay  of  pro-  **"  u^h  a  rule"" 
ceedings;  but  no  notice  of  the  motion  having  been  given —  m>y  ^  drawn 

up  CO  shew 


The  Court  said  that  could  not  be  done. 

Butt  then  applied  to  have  the  rule  drawn  up  to  shew 
cause  at  chambers,  there  not  being  sufficient  left  of  the 
term  to  entitle  him  to  call  on  these  parties  to  shew  cause 
within  the  term. 

Parke,  B. — I  think  you  may  have  the  rule  drawn  up 

(a)  1  &  2  WUL  4,  c.  68. 
FP2 


cause  at  chaiU" 
bert. 
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had  no  right  to  do.     You  must,  therefore,  elect  either  to 
pay  the  defendant  bis  costs  or  to  proceed.     He  has  no 

other  means  of  being  indemnified  for  bis  costs. 

* 

The  rest  of  the  Court  concurred. 

Rule  absolute  without  costs,  being  to  set 
aside  a  Barents  order. 


Sembki  that 
the  venu9  may 
now  be  changed 
in  a  local 
action. 

An  allegatioa 
that  an  impar- 
tial trial  cannot 
be  had,  must 
be  satisfactorily 
made  out  to  in- 
duce the  Court 
to  interfere. 


Briscor  r.  Roberts. 

mT LA  TT  moved  for  a  rule  to  shew  cause  why  the  issue 
joined  in  this  action  should  not  be  tried  in  London,  or 
Middlesex^  instead  of  Surrey,  The  action  was  in  trespass, 
for  trespassing  upon  the  plaintiff's  land,  and,  being  local, 
he  could  not,  he  said,  move  to  change  the  venue. 

Parke,  B. — Yes,  you  can  now,  under  the  new  act  (a). 


(a)  The  3  &  4  Will.  4,  c  42,8. 
22,  enacts,  '*  that  in  any  action 
depending  in  any  of  the  superior 
courts,  the  venue  iu  which  is  by 
law  local,  the  court  in  which  such 
action  shall  be  depending,  or  any 
Judge  of  any  of  the  said  Courts, 
may,  on  the  application  of  either 
party,  order  the  iuue  to  be  tried  or 
writ  of  inquiry  to  he  executed,  in 
any  other  county  or  place  than 
that  in  which  the  venue  is  laid; 
aniJoT  that  purpose  any  such  Court 
or  Judge  may  order  a  suggestion  to 
be  entered  on  the  record  that  the 
<rta/  may  be  more  conveniently  had, 
or  torit  of  inquiry  executed,  in  the 
county  or  place  where  the  venue  is 
ordered  to  take  place"    TMs act 


does  not  appear  to  authorize  the 
Judges  to  do  more  than  order  the 
issue  to  be  tried  in  another  coun- 
ty ;  this  could  have  been  done,  be* 
fore  the  act,  by  consent  only^  and 
entering  a  suggestion  on  the  roll, 
(Tidd,  606,  citing  1  Wils.  298; 
Groves  v.  DuraU,  H.  38  G.  3,  K. 
B. ;  and  Fonnereau  v*  Fonnereau, 
K.  B.  MSS.),  except  in  one  in- 
stance, where  a  foir  and  impartial 
trial  could  not  be  had  in  the  county 
where  the  venue  was  laid.  (Udd, 
606,  note  (a).  Now,  under  the 
act,  any  cause  would  be  sufficient 
which  shews  that  delay  or  expense 
would  be  avoided,  and  that  it 
would  be  more  convenient  to  have 
the  trial  in  another  county. 
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Plait. — By  the  affidavit  it  appears^  that  this  is  an  action         1835. 
brought  by  the  plaintiff  to  try  the  right  of  persons  to  erect       bubcoe 
booths  on  the  Epsom  Dawns,  in  the  county  of  Surrey;  »• 

that  the  plaintiff  was,  in  the  kst  Parliament,  a  member  for 
the  county;  and  that  he  was  a  candidate  in  the  recent 
elecdon,  in  which  be  fidled;  but  in  the  course  of  that  elec- 
tion, in  canvassing  the  whole  of  the  county,  he  made 
many  speeches,  in  which  he  introduced  the  subject  of 
this  action  in  a  way  which  is  considered  likely  to  prejudice 
the  defendant  on  the  trial;  who  also  swears  that  he  cannot 
have  a  fiiir  trial  in  that  county. 

A  rule  iMMfor  changing  the  venue  having  been  granted — 

TAesiger  and  Comyn  shewed  cause,  upon  affidavits, 
which  shewed  that  the  prejudice,  if  any,  was  rather  against 
the  plaintiff;  because  the  effect  of  this  action,  if  successful, 
would  be  to  interfere  with  the  Epsom  races,  which  were 
very  popular  in  the  county :  and  that  the  speeches  which 
were  alleged  to  have  been  made  respecting  this  action, 
were  merely  in  consequence  of  questions  respecting  it 
which  some  of  the  constituents  had  thought  proper  to  put 
to  him. 

PkM  and  Butt  were  heard  in  support  of  the  rule. 

Lord  Abingsb,  C.  B. — ^There  appears  to  me  to  be  no 
ground  for  the  motion. 

The  rest  of  the  Court  concurred. 

Rule  discharged — the  costs  to  be  costs  in  the  cause. 
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Where  the  de- 
fendant's resi- 
dence is  un* 
known,  applica- 
tion must  be 
made  to  the 
Court  in  the  first 
instance  for 
leave  to  serre 
the  declaration 
in  a  particular 
manner:  and  if 
the  declaration 
is  left  at  the  de- 
fepdant*s  last 
place  of  abode, 
the  Court  will 
not  afterwards 
declare  such 
service  to  be 
good. 


Trouguton  v.  Craven. 

Arch  BOLD  moved  that  the  service  of  the  declaration 
in  this  action  should  be  deemed  good  service^  and  that  the 
plaintiff  might  be  entitled  to  sign  judgment  as  for  want  of 
a  plea*  The  defendant  had  changed  his  residence  since 
the  commencement  of  the  action,  and  it  was  not  known 
where  he  was  gone;  and  the  only  service  of  the  declaration 
had  been  by  leaving  it  at  the  place  at  which  the  defendant 
last  resided;  but  which  he  had  then  left,  and  by  sticking 
up  a  copy  in  the  oflSce.  He  contended  that,  by  the  prac- 
tice of  the  Court,  such  service  was  sufficient;  and  cited 
Holsiein  v.  CuUi/ard  (a),  and  other  cases,  where  the  Court 
seemed  to  admit  that  service  at  the  last  place  of  abode  was* 
good  service. 


Parke,  B. — This  is  a  case  in  which,  if  you  had  applied 
to  the  Court,  they  would  have  given  you  leave  to  serve 
the  declaration  by  sticking  it  up  in  the  office.  I  think 
that  that  was  the  course  which  ought  to  have  been 
pursued. 

Aldebson,  B.— The  rule  of  Hilary  Term,  g  WilL  4, 
s.  49,  directs  that  where  the  residence  of  a  defendant  is 
unknown,  the  notice  of  declaration  may  be  stuck  up  in  the 
office ;  but  not  without  previous  leave  of  the  Court.  This 
rule,  therefore,  roust  be  refused. 

Rule  refused. 


(a)  1  Bos.  &  Pul.  21^. 
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Leslie  v.  Disney. 

JK.  V.  RICHARDS  shewed  cause  against  a  rule  which  The  Court  re- 
had  been  obtained  by  Kelly ,  for  discharging  the  defendant  fere  on  motion 
out  of  custody,  on  the  ground  of  his  being  privileged  ^^^^J^^ 
from  arrest  as  Somerset  herald^  and  liable  to  be  called  on  defendsnt  who 

had  been  held  to 

by  the  King  to  do  duty  at  any  time.    He  contended  that  baU,on  the 
the  motion  could  not  be  supported,  on  two  grounds:  ^et,  b^ogfheiSbmrr- 
that  the  defendant  himself  was  not  entitled  to  take  the  ob*  fff.t'^'^^^  *"^ 

liable  to  be 

jection,  for  which  he  cited  Fisher  v.  Begrex  (a).    The  oiied  on  to  at- 

other  objection  was,  that  the  motion  was  out  of  time,  the  whenever  uS 

arrest  having  taken  place  on  the  8th,  and  the  application  ^^ ^'notap- 

not  being  made  till  the  20th,  and,  therefore,  too  late.    The  p»ring  ci<»riy 

.       .  by  the  afSdavits 

rule  in  such  cases  is,  that  the  application  must  be  made  what  were  the 
promptly.     The  Crown  makes  no  application,  and  there  is  offi^  and 
no  instance  where  such  a  privilege  has  been  claimed  for  V?  ^'"**^ 

^  ^  shewn  of  the 

the  Somerset  herald.  -  claim  being  al- 

lowed. 

Where  there 

KeUy,  ««.<ra.-Tbe  rule  as  to  time  doe.  not  apply  to  ''^l^^ 
the  ca9e  of  a  prisoner  in  actual  custody,  and  it  is  not  fit  leave  inch  per- 

•008  to  their  writ 

that  such  a  case  should  be  brought  within  the  rule.  The  of  protection. 
rule  of  Court  (Jb)  applies  only  to  applications  to  set  aside 
proceedings  for  irregularity.  The  affidavits  on  which  the 
motion  was  made  shew  that  the  defendant  is  one  of  the 
King's  servants  in  ordinary;  that  he  wean  a  livery,  and  re- 
ceives a  quarterly  salary  and  fees  as  a  household  servant ; 
that  it  is  his  duty  to  attend  the  King  whenever  and 
wherever  he  may  be  required ;  that  he  is  liable  to  attend 
at  any  moment,  and  has,  in  fact,  often  attended.  The 
ground  on  which  such  a  person  is  privileged  from  arrest  is, 
the  impropriety  of  detaining  him,  being  one  of  the  King's 
servants.    It  is  further  sworn,  that,  by  a  patent  of  the  13th 

(a)  1  Cr.  &  M.  117;  Ante,  Vol.  1,  p.  688,  S.  C. 
(h)  Reg.  Gen.  H.  T.  2  W.  4,  s.  33. 
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1836.  of  September,  1813,  all  rights,  &c.  of  the  Somerset  herald 
were  granted  to  the  defendant  Though  it  does  not  ap- 
pear that  this  privilege  has  been  ever  claimed  in  the  case  of 
the  SomersethenXAf  because,  perbapsi  it  has  never  been  re^ 
quired,  yet  there  is  an  instance  of  a  similar  privitege  being 
claimed  by  the  Wi$uisor  herald,  and  that  he  was  discharged 
from  arrest  by  the  House  of  Lords.  It  occurred  in  the 
year  1693,  and  is  to  be  found  in  vol.  15  of  the  Lords* 
JoumaU*  The  defendant  is  a  necessary  officer  upon  the 
occasion  of  an  investiture  of  the  order  of  the  garter,  and 
baa  personally  attended  both  the  late  King  and  the  pre- 
sent King. 

Pabkb,  B. — The  privilege  is  given  to  the  servant  on 
account  of  his  ccmstant  attendance  on  the  King ;  but  I  do 
not  think  that  the  affidavits  explain  with  sufficient  pleor* 
ness  what  his  duties  are.  We  ought  not  to  relieve  on 
motion,  except  in  a  very  clear  case.  That  was  the  course 
adopted  in  Luntley  v.  Battine  (a),  where  a  similar  privi- 
lege was  claimed  for  a  gentleman  of  the  privy  chamber, 
and,  there  being  a  doubt  about  it,  the  Court  would  not 
interfere  on  motion,  but  left  him  to  sue  out  his  writ  of  pri- 
vilege* 

It  is  not  clear  that  the  defendant  falls  within  the  class  of 
persons  contemplated  ;  if  he  is  privileged  by  law,  he  can 
have  bis  writ  of  protection* 

Alderson,  B. — Why  should  not  a  gentleman  of  the 
privy  chamber  be  relieved  as  well  as  the  Sofnerset  herald?  I 
think,  as  the  Court  put  him  to  sue  out  his  writ  of  privilege, 
we  ought  not  to  interfere  in  the  present  case. 

Rule  discharged  {b). 

{a)  2  B.  &  Aid.  234.  6  B.  &  C.  8i;^  and   Petersdorff's 

(6)  See  also  Bidgood  t.  Davietf      Law  of  Bail,  p.  42,  &c. 
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Tyler  v.  Green. 

X  HIS  was  a  rule  to  set  aside  the  service  of  a  writ  of  A  writ  was 

summons,    for    irregularity.      The   writ    was    indorsed,  25th  of  Octi^r. 

•'  This  writ  was  issued  by  Geo.  Smith,  88,  Chancery  Lane,  ^"ic'^srf  of" 

Worcester.^'    No  such  place  could  be  found.  November,  to  set 

■side  the  service 
for  irregularity, 

Chandless  shewed  cause,  and  objected  that  the  applica-  ^^^3.  w*" 
tion  was  too  late.     The  writ  was  served  on  the  25th  of  held  to  be  out  of 
October  last,  and  this  application  was  not  made  till  the  Srd  should  have 
day  o{  November.     He  cited   Cox  v.  TuUochia),  which  I^J^".".**^*' "'^ 
decided  that,  where  there  is  an  irregularity  in  any  proceed- 
ing had  in  vacation,  and  there  is  time  in  the  course  of  that 
vacation  to  apply  to  a  Judge  at  chambers,  it  is  imperative 
upon  the  party  complaining  to  do  SO9  and  he  cannot  wait 
to  move  to  set  aside  the  proceeding  till  the  first  four  days 
of  next  term,  though  there  has  been  no  intermediate  step 
taken;    and  in  a  note  to  that  case,  one  is   mentioned, 
where,  in  the  King^s  Bench  Practice  Courts  it  was  held  by 
Patteson,  J.,  that  where  the  writ  was  returnable  on  the 
2nd  of  November,  it  was  too  late  on  the  10th  to  take  ad- 
vantage of  a  misnomer  in  the  process.     The  objection 
here  ought  to  have  been  made  within  the  time  for  appear- 
ance. 

Whateley,  in  support  of  the  rule. — ^The  motion  was  made 
on  the  first  day  of  term,  which  was  the  Srd  of  November, 
the  2nd  being  Sunday.  The  25th  was  a  Saturday,  and 
the  parties  had  to  write  into  the  country.  In  Cox  v.  Tul' 
loch,  there  had  been  a  delay  of  a  mopth,  and  the  other 
case  cited  appears  to  be  only  a  loose  note.  This  applica- 
tion was  made  on  the  first  day  of  term. 

Parke,  B. — We  think  you  are  too  late.     You  should 

(a)  Ante,  Vol.  2,  p.  47- 
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1835.        have  applied  on  the  1st  o(  November;  and  therefore  the 
rule  must  be  discharged  with  costs. 

Rule  discharged.    . 


Davis,  Executor,  r.  Stan  bury. 

An  affidavit,  in  JiUTT  inoved  to  enter  up  judgment  on  a  warrant  of  at- 
tionfor  entering  tomey,  which  authorized  judgment  to  be  entered  up  at  the 
up  judgment  on  g^j^  ^f  J  j)avi8,  his  executors  or  administrators.    The 

a  warrant  of  at- 
torney (given      affidavit  was  not  entitled  in  the  cause* 

when  no  suit  is 
pending) 

tit^"na^*°"  GuRNEy,B.  (a),  said,  that  he  had  never  known  an  in- 
cause.  stance  of  such  a  motion,  where  the  affidavit  was  not  enti- 

tled in  the  cause.;  and,  on  referring  to  the  Master,  his 
Lordship's  opinion  was  confirmed. 

'  Butt  suggested  that  it  could  not  be  necessary  to  entitle 
the  affidavit  in  a  cause,  as  there  was,  in  fact,  no  cause  in 
existence;  and  that  he  understood  the  practice  in  the 
King's  Bench  was  to  enter  up  judgment  on  an  affidavit 
like  the  present. 

GuRNEY,  B. — The  Master  will  inquire  as  to  the  prac- 
tice ;  and  if  it  be  as  you  suggest,  judgment  may  be  en- 
tered up. 

« 

The  Master,  on  inquiry,  found  the  practice  to  be  as 
stated,  and  judgment  was  entered  up  accordingly. 

(a)  Sitting  alone. 
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Rbynolds  r.  Welsh. 

X  HE  plaintiff,  in  the  commencement  of  the  declaration,   a  decUration 
which  was  in  debt,  described  himself  to  be  suing  as  assig-  mencement 
nee  of  Wilson  and  Harmer,  late  sheriffs,  against  the  de-  ^^^^^l^^]^^^ 
fendant,  who  had  been  summoned  to  answer  the  plaintiff,  lummoned  to 
assignee  as  aforesaid,  by  virtue  of  a  writ    The  plaintiff  pUdntiff  as- 
then  declared  on  a  bond  made  to  Mmelf.    The  defendant  ^tSkf  bu?*" 
demurred  specially,  that  the  plaintiff  was  suing  as  assignee,  the  bond  de- 

dared  on  ap- 

upon  a  bond  made  to  himself.  peared  to  be 

made  to  the 
plaintiff  perso- 

ChanneL  for  the  demurrer. — Before  the  Uniformity  of  Mjjy;— »«", 

'  ^  ^  suiBaenton 

Process  Act,  the  writ  was  looked  upon  merely  as  a  means  spedai  demur- 
of  bringing  the  defendant  into  Court ;  now,  it  is  the  com- 
mencement of  the  action.  A  writ  must  now  specify  the 
true  cause  of  action,  and  the  declaration  ought  to  corres- 
pond with  the  writ  By  the  statement  at  the  commence- 
ment of  the  declaration,  the  writ  appears  to  have  been 
sued  out  for  a  different  cause  of  action  from  that  for  which 
the  plaintiff  has  declared. 

Parkb,  B. — ^The  allegation  is  surplusage. 
The  other  Barons  concurred. 

Judgment  for  the  plaintiff  (a). 
BarsiaWf  coniriu 

(a)  See  Steward  v.  Zoyton,  ante,  p.  4dO. 
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Gray  f>*  Shepherd. 

An  affidavit  of  JMLlLLER  shewed  cause  against  a  rule  which  had  been 
sold  and  deU-  obtained  by  Addison,  for  discharging  the  defendant  oiit  of 
fwrmoney^Mid  custody  on  entering  a  common  appearance,  on  the  ground 
and  laid  out  for»  of  the  aflSdavit  to  hold  to  bail  being  defective.  The  affi- 
the  defendant,  davit  of  debt  was  for  1501.)  for  goods  sold  and  delivered  to, 
mari^«e  with'*  ^^^  ^^'  money  paid  and  laid  out  for  Sarah,  the  wife  of  the 
her:--pw,       defendant,  before  her  intermarriage  with  him.     He  re- 

insufflcieDt. 

ferred  to  Symondtv.  Andrews  {a),  where  it  waaheld  that 
an  affidavit  that  defendant  was  indebted  to  plaintiff  for 
money  paid  (not  saying  by  the  plaintiff,  or  for  the  defend- 
ant's use),  and  for  wages  due  for  serving  in  a  ship  of 
which  the  defendant  was  part  owner  (not  saying  due  from 
the  defendant),  was  held  sufficient.  The  late  rule  of 
Court  (&),  which  directs  that  affidavits  to  hold  to  bail  for 
money  paid  to  the  uae  of  the  defendant,  or  for  work  and 
labour  done,  shall  not  be  deemed  sufficient,  unless  they 
state  the  money  to  have  been  paid,  or  the  work  and  labour 
to  have  been  done  at  the  request  of  the  defendant,  did 
not,  he  contended,  apply  to  goods  sold  and  delivered,  nor 
to  money  paid,  for  a  third  person,  for  which  the  defendant 
became  answerable  by  such  a  change  of  circumstances,  as, 
by  the  marriage  of  the  defendant  to  the  person  for  whom 
the  money  was  paid. 

Parke,  B. — A  similar  rule  existed  in  practice  long  be- 
fore that  rule  was  issued.    The  rule  must  be  absolute. 

Rule  absolute,  with  costs. — Ho  action  to  be 
brought  for  false  imprisonment,  but  the 
defendant  to  be  at  liberty  to  sue  for  a  ma- 
licious arrest. 

(«)  6  Taunt.  761 .  {b)  H.  T.  2  W.  4,  Rule  8. 
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Call,  Bart.,  and  Another,  v.  Thblwell. 

Addison  moved  to  set  aside  the  assignment  of  the  A  bail-bond 

bail-bond,  and  the  subsequent  proceedings  in  this  action  theriff  oiTtbe 

against  the  bail  for  irregularity,  with  costs,  on  the  ground  J^*  ^^jJJ^^ 

that  the  bail-bond  was  assigned  too  early*    The  bail-bond  that  the  defen* 

was  dated  November  24,  and  it  recited  that  the  defendant  arrotcd  on  the 

was  arrested  on  the   17th.      The  present  motion  was  io?i^5il^"b^ 

grounded  on  an  affidavit  that  the  recital  in  the  bond  waa  P°^  '^^  ^^^^ 

°  doe  time  after 

false ;  that,  in  fact,  no  arrest  at  all  was  made ;  but  that  a  the  t7th,  the 
letter  was  sent  to  the  defendant  on  the  17th,  and  he  gave  a  ^sMgnment  of'" 
bail-bond  on  the  24th.     It  was  contended,  therefore,  that  Jj* ^*'^"**- 

'  '  Upon  motion  to 

the  writ  could  not  be  said  to  be  executed  until  the  24th,  Mt  ande  the  aa- 
(in  which  case  the  proceedings  on  the  bail-bohd  were  taken  ^™g  been 
too  early);  that  notice  of  the  writ  being  in  the  hands  of  ^^^: 
the  officer  was  not  equivalent  to  an  arrest;  and  that  it  had  ^^'  ^^  ^^  '^ 

Gitalin  the  bond- 
been  decided  that  it  did  not  amount  to  an  arrest.  was  false— that, 

in  hctf  no  arrest 
was  made,  but 

Lord  Abinoer,  C.  B.— How  came  the  defendant  to  on*y*'«*w^ 

'  sent,  and  that 

give  a  bail-bond  at  all?  he  ought  to  have  explained  the  therefore  the 

.  writ  conld  not 

Circumstances.  be  said  to  be  ex- 

ecuted till  the 
24th,  when  the 

Addison. — It  is  sworn  that  the  bail-bond  was  not  read  ^°d  ^»  s^^^"* 

the  Court  re- 
over  to  him.  fased  to  inter- 


fere. 


Parke,  B. — What  day  did  the  sheriff  indorse  as  the  day 
of  the  arrest?  Suppose  a  letter  sent,  informing  the  de- 
fendant that  a  warrant  was  in  the  hands  of  the  officer,  and 
the  defendant  says,  "  do  not  execute  the  warrant,  and  I 
will  give  a  bail-bond?^ 

Addison. — That  would  not  be  an  arrest. 

■ 

Lord  Abinoer,  C.  B. — It  was  a  voluntary  act  on  the 
defendant's  part  to  give  a  bail-bond ;  how  can  he  after- 
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1835.  wards  object?  Is  the  plaintiff  to  lose  his  security^  because 
the  sheriff  gave  the  defendant  indulgence?  Your  affida- 
vits at^present  do  not  shew  sufficient  to  induce  the  Court 
to  interfere. 


The  rule  o£  M.,  The  rule  being  refused^  Addison^  on  a  subsequent  day, 

is  now  adopted  obtained  a  rule  nUi  on  behalf  of  the  bail,  to  stay  the  pro- 

oTth*c'*'Tr'^  ceedings  on  the  bail-bond,  on  payment  of  costs,  bail  above 

of  Exchequer;  having  justified. 

tnd,  therefoFe» 
bail  or  sheriffs, 

applying  for  re-  Hughes  shewed  cause,  and  objected  that  the  affidavit  on 

ply  with  the  which  the  rule  was  moved  was  insufficient,  the  rule  of 

Jl!k!'l*I!ffl.  CoMxi  o{ Michaelmas  Term,  59  Geo.  S,  requiring  the  bail 

davit  by  bail,  ^  swcar  that  the  motion  was  for  their  only  indemnity,  and 

applying  to  stay  ^  ... 

proceedings  on  the  affidavit  merely  stating  that  it  was  for  their  own  indem- 

cMt^ which  i^ity*  He  contended  that  the  two  expressions  were  material- 

ll^l^n  wL  'y  c'ifferent  in  their  meaning,  and  cited  Rex  v.  The  Sheriff 

made  for  their  of  Surrey  (a). 

own  indemnity, 
instead  of  only 

indeomity,  was        Addison,  cofUrh.  insisted  that  the  affidavit  was  sufficient 

Ae/i/ insufficient. 

according  to  the  practice  of  this  Court,  in  which  there  was 
no  such  rule  as  that  cited,  which  was  only  a  rule  of  the 
King*s  Bench. 

The  Court,  however,  on  reference  to  the  Master,  held, 
that  the  affidavit  was  insufficient,  the  meaning  of  the  two 
expressions  being  different.  The  rule  of  the  King^s  Bench 
of  the  59  Oeo.  S  had,  they  said,  been  adopted  in  this 
Court,  and  it  was  necessary  that  it  should  be  strictly  com- 
plied with  (6).  The  Court,  however,  gave  time  to  see  if 
the  affidavit  could  be  amended,  the  plaintiff  to  be  put  in 
the  same  situation. 


(a)  Ante,  p.  174.  case  of  Bowke  v.  Bourne,  ante, 

(b)  This  decirion  overrules  the      Vol.  2,  p.  250. 
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The  affidavit  having  been  amended,  Htsghes,  on  a  sub-  1B36. 
sequent  day,  shewed  cause  on  an  affidavit,  which  stated  ^^^^ 
that  the  action  was  on  a  bill  of  exchange  against  the  ac-  «• 

ceptor;   that  the  capias  against  the  original  defendant  ^pii^iQiiff 
issued  on  the  12th  of  November,  and  that  special  bail  not  can  in  no  cue 

baYt  the  bail- 
having  been  put  in  till  the  Ist  of  December ,  though  the  bond  to  stand 

bail-bond  recited  that  the  arrest  took  place  on  the  I7th  of  (thoughu may 
November,  the  plaintiff  took  an  assignment  of  the  bail-  jjj^^y  ^^qi 
bond  on  the  6th  of  December,  issued  a  writ  on  the  ]Oth>  iact^behaa 
and  declared  on  the  bail-bond  against  them  and  the  original  from  going  to 
defendant  on  the  6th  of  January ;  and  that,  at  the  time  2oie  noTbeinff 
the  rule  msi  was  granted,  the  .time  for  pleadinir  had  ex-  pe^ected  in  dne 

®  '^         ^^  time),  unleaa  bo 

pired,  and  the  defendants  were  under  terms  of  pleading  baa  declared  iia 
issuably,  and  taking  short  notice  of  trial;    that  notice  ^ori^iuJde^ 
having  been  given  on  the  part  of  the  defendant  that  the  J*"^"'  i  »«*- 
plaintiff's  proceedings  were  irregular,  and  that  bail  above  Court  impoae 
would  justify  on  the  first  day  of  Hilar  if  Term,  and  that  a  defendant, 
motion  would  then  be  made  for  setting  aside  all  the  pro-  pu^rion*^  ^^ 
ceedings  with  costs,  the  plaintiff's  attorney  requested  that  ^'^^  atay  pio- 
the  question  of  irregularity  might  be  at  once  determined  payment  of 
by  a  Judge  at  chambers;  and  he  then  wrote  to  the  under-  ^^^  being 
sheriff  to  ascertain  when  the  arrest  took  place,  who  had  p^<^<^^* 
written  in  answer  that  it  took  place  on  the  nth  of  Novem^ 
ber;  the  defendant's  attorney,  however,  who  was  also  the 
attorney  for  the  bail,  refused  to  go  before  a  Judge  at 
chambers.    The  plaintiff  had  not  declared  de  bene  esse  in 
the  original  action ;  but  it  appeared  that,  in  point  of  fact, 
80  much  time  had  elapsed  that  the  plaintiff  might  have 
gone  to  trial  if  bail  had  been  perfected  in  due  time.    The 
only  question  was^  on  what  terms  the  proceedings  were  to 
be  stayed.    It  was  contended,  on  behalf  of  the  plaintiff, 
that  the  bail-bond  ought  to  stand  as  a  security,  or,  at  all 
events,  that  some  terms  ought  to  be  imposed  on  the  de- 
fendant to  compel  him  to  go  to  trial  forthwith,  so  that  the 
plaintiff  might  not  be  prejudiced  by  the  delay;  that  the 
bail  were  bound  to  have  applied  to  a  Judge  at  chambers, 

VOL.  III.  .    Q  G  D.  p.  c. 
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1835.  kifitead  of  waiting  till  the  term;  and  that  they  had  there- 
by occasioned  a  delay  of  at  least  a  month;  and  this  cir- 
cumstance was  principally  relied  upon  to  take  the  case  out 
of  the  common  rule,  which  allowed  proceedings  to  be  set 
aside  without  the  bail-bond  standing  as  a  security,  unless 
the  plaintiff  has  declared  de  bene  esse;  otherwise,  it  was 
urged,  the  bail  might  be  guilty  of  any  vexation^  unless  the 
plaintiff  had  put  the  defendant  to  the  expense  of  a  declar- 
ation de  bene  esse;  and  it  was  contended  that  there  was  no 
rule  which  made  it  imperative  upon  the  Court  to  stay  the 
proceedings  in  such  case,  without  ordering  the  bail-bond  to 
-  stand  as  a  security,  as  the  rule  of  Hilary  Term,  2  WiU.  4, 
s.  5(tf),  had  no  negative  words,  and  did  not  apply  to  pro- 
ceedings under  the  Uniformity  of  Process  Act,  as  it  men- 
tions only  process  returnable  in  term;  and  the  4  &  5  Anne, 
c.  16,  s.  SO,  only  enabled  the  Court  to  grant  such  relief  as 
shonld  be  consistent  with  justice  and  reason  (&) ;  and  as  the 
bail  h'lld  been  guilty  of  vexatious  delay,  by  which  the 
plaintiff  would  be  thrown  over  the  whole  of  Hilary  Vaca- 
tion, the  plaintiff  ought  not  to  suffer  for  it.  He  also  re- 
ferred to  the  practice  as  laid  down  in  Ckiity*s  Archbolds{c) 
and  Tidd^s  Practices  (d),  that  terms  may  be  imposed  even 
where  a  trial  has  not  been  lost. 

Addison^  in  support  of  the  rule,  was  stopped  by  the 
Court 

Parke,  B. — It  has  been  decided  in  so  many  cases,  that^ 
unless  the  plaintiff  has  declared  de  bene  esse,  he  cannot  be 
said  to  have  lost  a  trial,  that  it  is  too  late  now  to  contest 
the  question.    Neither  can  we  impose  terms  on-  the  origi- 


(a)  Ante,  VoL  1,  p.  199.  {d)  9th  ed.  pp.  300—302.    See 

(b)  See  as  to  this  Key  t.  HiUp  also  Rules  and  Orders,  K.  B.  Mich. 
2  B.  &  Aid.  698.  8  Anne,  note  (e). 

.    (c)P.146. 
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nal  defendant;  for  he  ib  not  a  party  to  this  nile^  which  is         1835. 
made  on  behalf  of  the  bail  only.  "     '         ' 


Lord  Abinger,  C.  B. — The  rule  must  be  absolute  upon 
payment  of  costs. 

BoLLAND  and  Gurney,  Barons,  concurred. 

Rule  absolute. 


V. 

Thblwbll. 


Levy  f>.  Duncombe. 

A  RULE  niri  had  been  obtained,  at  the  instance  of  the  where  the  ptrty 
plaintiff,  for  an  attachment  against  his  late  attorney,  for  Jj^J^ii'Vor  m* 
not  having  delivered  a  bill  of  costs,  pursuant  to  a  Judge's  tttachment  waa 
order  for  that  purpose,  and  which  had  been  made  a  rule  peared,  and  ob- 
of  Court  and  personally  served.  i'^?2whld''not 

been  personally 
•erved,  the 

Humfrey  and  Hughes  shewed  cause,  and  objected,  that  Court,  nocwith- 
the  rule  could  not  be  made  absolute,  because  the  affidavit  theriire^abio-  ^ 
of  service  did  not  state  that  the  rule  nisi  had  been  per-  '^*^* 
sonally  served,  which,  it  was  contended,  was  necessary; 
and  there  was  an  affidavit  conird,  that  there  had  been  no 
personal  service.     The  51st  rule  of  Hilary  Term,  2  Will* 
4,  and  Tidtf,  500,  and  Weston  r.  Faulkener  (a),  were  cited. 

Lord  Abinger,  C.  B. — The  rule  nisi  is  served  merely 
for  the  purpose  of  bringing  the  party  here ;  if  he  appears, 
as  he  does  here,  by  his  counsel,  that  obviates  the  necessity 
of  inquiring  whether  the  service  of  the  rule  nisi  was  per- 
sonal or  not ;  though,  if  no  one  had  appeared,  the  Court 
would  probably  not  have  made  the  rule  absolute  for  an  at- 

(«)  2  Price,  2. 
qq2 
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tachmenty  except  on  an  affidavit  of  personal  service.  The 
contempt  for  which  the  attachment  is  prayed  was  in  not 
obeying  a  previous  rule,  which  has  been  personally  served. 

Parke,  Bolland,  and  Gurney,  Barons,  concurred. 

The  merits  were  not  gone  into,  aU  matters  in  difference 
being  referred  to  the  Master ;  and  it  was  ordered  that  the 
attachment  should  not  be  drawn  up  for  a  month. 

Rule  absolute  accordingly  (a). 
Tkesiger  wild  Butts  in  support  of  the  rule. 


(a)  This  deddon  seems  at  vsr 
nance  with  the  case  of  Woody. 
CritehJUId,  ante.  Vol  1,  p.  587 ; 
1  Cr.  &  M.  72,  S.G.  There  an 
imperfect  copy  of  a  rule  nid  was 
senred  (there  being  no  title  of  tlie 
cause  at  the  top),  and  counsel  ap- 
peared to  shew  cause  and  made 
the  objection;  and  it  was  held  that 
he  was  bound  to  come  and  take  the 


objecdon,  and  did  not,  by  appear- 
ing, admit  that  he  was  rightly 
brought  into  Court  So  in  do- 
thier  7.  Ets,  ante.  Vol.  2,  p.  731,  it 
was  held  that  appearing  and  usmg 
affidarits,  in  opposition  to  a  rule, 
did  not  wuve  an  objection  to  the 
dtle  of  the  affidarit  on  wUch  the 
rule  was  moved. 


One  of  the 
King's  chapUini 
being  arrested 
for  debt,  and 
having  given 
bail,  the  Court, 
on  motion, 
directed  the 
bail-bond  to  be 
delivered  up  to 
be  cancelled. 


Byrn  r.  Dr.  Dibdin. 

M3USB  Y  shewed  cause  against  a  rule  which  bad  been 
obtained  by  Bompas,  Serjt.,  for  cancelling  the  bail-bond 
given  by  the  defendant,  on  the  ground  that  he  was  privi- 
leged from  arrest,  as  being  one  of  the  King's  chaplains,  at 
a  yearly  salary,  and  liable  to  be  caUed  on  to  do  duty  at  any 
time.  The  affidavits  in  answer  alleged  that  the  defendant 
was  the  rector  of  a  living  near  Newmarket^  and  had  not 
been  known  to  do  duty  before  his  Majesty  more  than  once 
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in  the  last  two  years  and  a  half.  It  was  contended  that  1835. 
the  King's  chaplain  was  not  qui  chaplain  privileged  at  all 
times.  He  referred  to  King  v.  Foster  {a),  and  Farsier  v. 
Hopkins{b)f  as  authorities  to  shew  that  the  employment  of 
the  defendant  must  be  a  bond  fide  employment  about  the 
King,  and  not  merely  occasional  or  colourable.  In  the 
recent  cases  of  privilege,  particularly  in  Luntley  v.  Bat- 
tine  {p)f  the  Court  has  refused  to  interfere  where  the  ques- 
tion of  privilege  is  at  all  doubtful:  that  was  the  case  of  a 
gentleman  of  the  privy  chamber,  and  Abbott^  C.  J.,  in  his 
judgment,  alludes  to  the  proclamation  which  was  issued  on 
the  accession  of  his  late  Majesty,  requiring  sheriflfs  and 
officers  to  take  notice  of  the  privilege  which  his  servants  in 
ordinary  with  fee  are  entitled  to,  in  respect  (as  it  is  said) 
of  their  constant  attendance  on  the  King;  and  after  allud- 
ing to  the  rule  laid  down  in  Colonel  Pitfs  case(d\  and 
relied  on  by  Lord  Kenyon  in  Bartlett  v.  Hebbes  («),  that 
the  Court  is  at  liberty  to  exercise  a  discretion  in  granting 
or  refusing  a  discharge,  especially  wliere  there  is  any  doubt 
whether  the  party  applying  be  really  such  a  person  as  is 
entitled  to  the  privilege,  or  there  are  any  other  unfavour- 
able or  suspidous  circumstances,  his  Lordship  proceeds 
thus: — **  As  there'  is,  therefore,  no  great  necessity  for  the 
service  of  these  officers,  the  occasions  being  but  rare  when 
they  are  called  upon,  and  when  they  occur  not  requiring 
the  attendance  of  them  all,  I  do  not  think  that  any  incon* 
venience  will  result  to  his  Majesty's  service  by  our  leaving 
the  defendant  to  sue  out  his  writ  of  privilege."  That 
principle  was  acted  upon  in  a  case  which  occurred  in  this 
Courts  in  the  last  term,  of  Leslie  v.  Disney  (/),  where  the 
Court  refused  to  discharge  the  Somerset  herald  on  motion, 


(a)  2  Taunt.  167.  (0  5  T.  R.  686. 

Ih)  2  Chit.  Rep.  46.  (/)  Not  then   reported.     See 

(c)  2  B.  &  Aid.  234.  the  case,  ante,  p.  437- 

{d)  2  Stir.  985. 
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and  that  principle  applies  with  great  force  to  the  present 
case,  as  it  is  sworn  that  only  one  instance  has  occurred  of 
the  defendant's  officiating  before  the  Kbg. 

Parke,  B. — In  Leslie  v.  DUney  the  defendant  was  not 
a  servant  in  ordinary  with  fee;  but  a  chaplain  is. 

Lord  Abinoer,  C.  B. — A  chaplain  is  liable  to  be  called 
on  at  all  times;  and  if  he  could  be  arrested,  the  King  could 
not  have  his  services. 

Busby. — It  lies  on  the  defendant  to  make  out  a  clear 
case  of  privilege.  Here  the  defendant  is  sworn  to  have  a 
living  at  a  great  distance  off,  and  it  is  his  duty  to  reside  on 
the  living  unless  he  be  in  actual  attendance  on  the  ELing, 
or  he  would  be  liable  to  the  penalties  of  the  Non-residence 
Act  (a);  he  could  not,  therefore,  be  in  constant  attendance 
on  the  King;  and  it  appears  that  his  services  have  not,  in 
fact,  been  required  for  several  years. 

The  Courts  without  calling  on  BompeUf  Serjt.,  who  was 
to  have  supported  the  rule,  made  it  absolute. 


Rule  absolute. 


(a)  67  G.  3,  c.  99,  8.  6. 


Aldridoe  V,  Barry,  commonly  called  Lord  Tullamore  (a). 

A  lord  of  the  -^  ^1^  defendant  having  been  aireated  for  a  debt  of  1300/.,  a  summons 
bedchamber  is  ^as  taken  out  for  discharging  him  from  custody,  on  an  affidavit,  that,  on 
arrMt  ^®  ^**  of  December  last,  he  was  appointed  one  of  the  lords  of  the  bed- 

chamber to  the  King,  with  a  salary  of  1000/.  a-year,  and  that  he  was 
liable  to  be  called  on  to  attend  the  King  at  any  time,  and  that  the  duties 
of  his  office  could  not  be  performed  by  deputy. 

(a)  At  Chambers,  Feb.  10th,  \S35^coratn  Park,  J. 
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Hughes  opposed  his  discharge,  on  the  ground  that  the  affidavit  did  not 
shew  what  were  the  duties  of  his  situation ,  nor  that  he  had  ever  heen 
called  on  to  do  any,  and  that  the  appointment  was  merely  colourable  to 
screen  him  from  his  debts ;  and  also  upon  an  affidavit  which  shewed  that 
the  affidavit  of  debt  was  made  before  the  appointment  of  the  defendant, 
and  that  there  were  eight  lords  of  the  bedchamber,  and  only  one  or  two 
attended  at  a  time.  He  relied  on  Leslie  v.  Disney  and  LunUey  ▼.  BtU- 
tine;  but 


1835. 
Aldridge 

V. 

Barbt* 


Parke,  J.,  (afler  observing  that  he  had  consulted  the  other  Judges  of 
the  Court),  said,  there  could  be  no  doubt  that  a  lord  of  the  bedchamber 
was  privileged  from  arrest;  his  duties  were  immediately  about  the  per- 
son of  the  King ;  he  therefore  came  within  the  description  of  a  servant  in 
ordinary  with  fee;  ihaXLuntley  v.  Battme  was  a  very  different  case,  and 
that  the  present  could  not  be  distinguished  from  Bym  v.  Dr.  DUfdin.  His 
lordship  made  an  order  for  his  discharge  without  costs,  the  defendant 
putting  in  a  common  appearance,  and  undertaking  to  bring  no  action. 

Petersdorff  appeared  for  the  defendant. 


Harris  p.  Paric^r. 

JMLaNSEL  moved  to  discharge  the  defendant  but  of  cus- 
tody^ he  having  been  in  prison  for  twelve  months  for  a 
debt  under  20/.  The  action  was  in  debt,  and  the  judg- 
ment was  for  100/.  The  real  debt  was  alleged  to  be  only 
18/.  lOf.9  and  the  execution  was  for  that  sum;  but  it  was 
doubted  whether,  the  judgment  being  for  100/.,  it  ought 
not  previously  to  be  reduced  to  the  real  debt. 

Parke,  B.~The  defendant  is  within  the  act,  and  I  think 
there  is  no  occasion  to  reduce  the  judgment. 


Though  the 
judgment  is  in 
debt  for  100/., 
yet  if  the  exe- 
cution againit 
the  defendant  it 
for  leas  than 
20/.,  the  defen- 
dant may  be 
discharged  out 
of  custody,  after 
being  in  prison 
12  months, 
without  reduc- 
ing the  Judg- 
ment. 


Rule  absolute. 


1 
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Natlok's  Bail. 

An  affidavit  of  jROBINSON Opposed  these  bail  on  the  ground  that  the 
bail,  which  amdavit  of  justification  did  not  state  that  the  bad  were 
Sc'baU**^^     "worth"  the  necessary  amount  of  property,  but  only 

sessed"  instead     i « possessed  /* 
of  «  worth,"  wiU       1^»»«^»»«'"  • 

not  be  allowed 

Henry f  admitting  the  validity  of  the  objection,  applied 
for  time  to  amend. 

ParkBi  B. — It  has  been  for  two  terms  the  practice  to 
refuse  such  an  application. 

GuRNBY,  B. — Two  terms  ago,  notice  was  given  that  such 
an  amendment  would  not  be  allowed  in  future. 

Henry  cited  Rogers  v.  JancM  (a),  in  which  time  was  al- 
lowed to  amend  the  affidavit;  and  it  had  been  doubted,  he 
said,  whether  the  rule  applied  at  all  to  country  bail. 

Robinson^  amirdt  cited  the  case  of  Worlinion*s  BaU{b\ 
in  which  case  it  was  intimated,  that  in  future  such  an 
amendment  would  not  be  allowed. 

ParkEj  B. — ^We  cannot  allow  this  amendment.  On 
making  an  affidavit  of  merits,  and  payment  of  costs,  you 
may  apply  to  stay  proceedings. 

Bail  rejected, 

(a)  Ante,  Vol.  1,  p.  704.  (6)  Ante,  VoL  2,  p.  53. 
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Assumpsit  by  the  indorsee  against  the  acceptor  of  a  in  an  action  by 
bOl  of  exchange.    Plea,  that  there  was  not  at  any  time  any  ^n^  tbTac- 
consideration  for  his  the  defendant's  accepting  or  paying  ceptorofauu 
the  said  bill  of  exchange,  or  any  part  thereof.    Special  plea  that  then 
demurrer,  assigning  for  cause  that  the  plea  was  no  answer  tfi^e'any'oond- 
to  an  action  by  an  indorsee.  ^r^^d  ^fc^ 

dant'i  accept* 

Duforrist  in  support  of  the  demurrer,  cited  Dome  ▼.  !heMdid?iU of 
exordia).  «*^.- 

fpecial  demur- 

The  Court  then  called  upon  ^' 

Manselt  to  support  the  plea. — ^The  allegation  that  there 
was  no  consideradon  for  the  payment  of  the  bill  must  be 
taken  to  mean,  not  only  that  the  defendant  had  no  consi* 
deration,  but  also  that  the  plaintiff  had  not  given  value; 
for  if  he  had,  there  would,  in  fact,  be  a  consideration  for 
the  payment;  and  if  issue  had  been  taken  on  the  plea,  it 
must  have  been  found  against  the  defendant 

Lord  Abinqkr,  C.  B. — We  must  take  the  plea  to  mean 
that  the  acceptor  had  had  no  consideration. 

Parks,  B. — ^The  plea  does  not  exclude  the  case  of  the 
plaintiff  having  given  a  valuable  consideration  for  the  in- 
dorsement to  him,  and  the  indorsement  is  primd  facie 
evidence  that  he  had. 

Judgment  for  plaintiff  on  demurrer — the 
Court  refusing  leave  to  amend. 

(a)  6  M.  &  Scott,  97. 
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Clarke  and  Another  v,  Nicholson. 

Where  a  sheriff  JC.  F.  RICHARDS  moTed  to  set  aside  the  verdict  for 
go!»df  nnder^n  ^^®  defendant,  and  enter  a  verdict  for  the  plaintiff  for  62. 
fuSemaJdi"***  ^^  ^^  ^^  action  of  trover  brought  by  the  plaintifis  as  as- 
appeare  that  the  gignecs  of  a  bankrupt,  to  recover  from  the  defendant,  the 

sherifl^was  aot 

warranted  in  late  sheriff  of  Surrey,  the  value  of  goods  which  belonged 
^y^On^eonse-  ^^  ^^®  plaintiffs  as  assignees,  and  which  had  been  impro- 
quenee  of  which  perly  seized  and  sold  by  the  defendant  under  an  execu- 

an  action  of  *•       "^  ^ 

trover  is  brought  tion  against  the  bankrupt.  The  defendant  pleaded  pay- 
i^tbe jury'  in*^'  mcnt  of  money  into  Court  (a),  which  included  the  pound- 
2i"S»7may  ^S^'  ^hc  plauitiffs  replied  that  they  had  sustained  more 
deduct  the  costs  damages;  and  the  only  question  was,  whether,  as  the  i?oods 

and  expenses  iti  i  i- 

necessarily  in-  appeared  clearly  to  belong  to  the  assignees,  the  jury,  in 
sheriff  in^ bring-  estimating  the  smount  of  damages,  could  deduct  the  costs 
ing  the  goods  to  ^j^^  charges  attending  the  seizing  and  sale  of  the  property. 

a  saie> 

He  contended  that  the  plaintiffs  were  entitled  either  to  the 
goods  or  to  their  value,  and  that  the  jury  were  not  warranted 
in  deducting  the  expenses  of  the  sale.  He  relied  upon 
Glasspool  V.  Young  (6),  where  it  was  held  that  the  plain- 
tiff, whose  goods  had  been  improperly  seized  and  sold 
under  an  execution  against  a  person  who  had  been  living 
with  her  as  her  husband,  but  who  afterwards  turned  out 
to  be  married  to  another  woman,  might  recover  in  trover 
against  the  sheriff  the  full  value  of  the  goods,  though  it 
exceeded  considerably  the  sum  for  which  they  were  sold 
under  the  execution.  As  the  goods  here  were  wrongs 
fully  seized,  the  plaintiffs  were  entitled  to  recover  the  full 
value  of  them  without  the  deduction  of  the  6/. 

Lord  Abinoer,  C.  B. — The  course  usually  is,  for  the 
jury  to  make  an  allowance  for  such  costs  as  would  be  ne- 
cessarily incurred  in  bringing  the  goods  to  a  sale.     If  it 

(a)  Under  the  3  &  4  W.  4,  c.  42.        (6)  9  Barn.  &  Ores.  696. 
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had  been  laid  down  as  a  point  of  law  to  the  jury  that  they         1835. 
were  bound  to  make  such  an  allowance,  such  a  direction       CLxaKB 
could  not  be  sustained ;  but  that  was  not  so.    It  was  pro-  «- 

perly  left  as  a  question  of  damages  for  the  consideration 
of  the  jury. 

GuRNEY,  B. — Almost  the  only  case  I  know  in  which  the 
sheriff  was  not  allowed  such  expenses  was,  where  notice 
was  given  to  him  that  the  goods  might  be  advantageously 
sold  by  private  contract,  and  in  defiance  of  that  he  pro- 
ceeded  by  public  auction. 

Parke,  B. — I  was  quite  satisfied  with  the  verdict,  and 
gave  no  leave  to  move. 

Rule  refused. 


HOWORTH  V.  HUBBSRSTY. 

XN  this  case  a  rule  nisi  had  been  obtained  by  TomUnson,  to  ^^  affidavit 
set  aside  a  demurrer  by  the  defendant  as  irregular,  and  that  ^''li^*  "'^'^ 

•^  ^  o         '  "  said"  instead 

the  plaintiff  might  sign  judgment  as  for  want  of  a  plea.  The  of"  saith"  u 
application  was  founded  on  the  rule  otHiL  4  WiU.  4  (a.  2).      a  rule  am 

The  declaration  was  in  ctssumpsit  on  a  promissory  note,  J^dwoorwras* 

and  the  defendant  pleaded  that  there  never  was  any  con-  being  inyolous, 

sideration  for  giving  the  note;  and  the  plaintiff  replied  that  up  on  reading 

there  was  a  consideration,  and  concluded  to  the  country.  "•  P*"  °*^ 
The  defendant  specially  demurred  to  the  replication  for 
not  setting  forth  the  particulars  of  th^  consideration,  and 
for  not  concluding  with  a  verification. 

Mantel  shewed  cause,  and  objected  to  the  a£Sdavit  upon 
which  the  rule  was  obtained,  and  which  ran  thus: — *'This 
deponent  'said,'"  instead  of  ''saith.*' 


n 
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Pabkb^  B. — ^Perhaps  there  are  sufficient  materials  to 
support  the  rule  without  using  that  part  of  the  affidavit. 

Tomlinson,  in  support  of  the  rule,  said,  that  the  objec* 
tion  sufficiently  appeared  on  the  pleadings;  but  it  appear- 
ed the  rule  had  been  drawn  up  on  reading  the  affidavit 
only,  and 

I%e  Court,  holding  that  they  could  not  look  at  the 
recordj  discharged  the  rule  without  costs. 

Rule  discharged,  without  costs. 


A  rule  for  m 

•gaintt  a  wit* 
nen  wiUbedii* 
diAiS'ed  wHh 
ooBti,  if  it  If  de- 
nied that  the 
originaiwas 
•hewn  at  the 
timeofferrice. 

No  conduct 
noney  need  be 
tendered  toa 
witneai  in  town 
in  a  town  cauMb 

The  altera* 
tion  of  a  figure 
In  the  date  of 
an  affldaTit  in 
thejarot,  by 
writing  one 
figure  orer  an- 
odier,  does  not 
oonstitnte  an 
eiaiure  or  in- 
terlineation 
withfaithe 
meaning  of  the 
rule. 


Jacob  v.  Hunqatb. 

A  RULE  nisi  had  been  obtained  by  Mansel,  for  an  at- 
tachment against  a  witness  of  the  name  of  Mary  Hughes, 
for  not  attending  at  the  trial  of  this  cause  in  pursuance  of  a 
subpcsna  served  upon  her. 

Steer  shewed  cause,  upon  an  affidavit  which  aUeged  that 
the  original  subpcena  was  not  shewn  to  her  at  the  time  of 
service,  and  that  no  conduct  money  was  tendered.  It  was 
a  town  cause. 

Mansel  objected  to  this  affidavit,  on  the  ground  of  an 
erasure  in  the  jurat ;  the  real  date  was  January  SI ,  but  the 
3  appeared  to  have  been  written  over  a  2,  and  it  was  not 
very  plain  what  figure  it  was. 

Parke,  B.,  (having  looked  at  the  affidavit),  said,  that  it 
was  neither  an  erasure  nor  an  interlineation. 

Lord  Abinger,  C.  B. — In  a  town  cause  no  conduct  mo- 
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ney  is  required ;  but  as  the  witness  denies  that  the  original         1835. 
was  shewn  9  the  rule  must  be  discharged. 

Rule  discharged  with  costs. 


HOWORTH  V.  HUBBBRSTY. 

JmANSEL  had  obtained  a  rule  ntft  for  the  costs  of  the  a  cmm  wu 
day  for  appearing  to  argue  against  a  demurrer  to  a  repli-  ^^for^^g^- 
cation,  but  which  could  not  be  heard  on  account  of  there  meet  a  defco- 

'  ^  ^         dant  having  de- 

being  no  joinder  in  demurrer^  and  the  pIwiti£F  not  having  murred  to  a  re- 
delivered the  demurrer  book  to  the  defendiint  or  the  pUintic^tUie 

argument,  and 
^  the  defendant 

Tomlinsan  shewed  cause  upon  an  affidavit  that  there  cameprepaied 
was  no  joinder  in  demurrer,  and  that,  therefore,  the  de-  ||^{^t!?Qt  u  ap. 
fendant  had  no  right  to  come  to  argue  a  demurrer  which  '^T|^^^^^ 
was  in  fact  not  ripe  for  argument.    He  admitted  that  the  joined  in  de- 
case  had  been  entered;  but  that,  he  said,  was  only  out  of  ^^^  noproper 

Judges: — £r«2i, 
that  the  defen- 

Manself  eatUrd. — ^As  the  case  was  in  the  paper,  we  were  dant  was  not 
therefore  bound  to  appear.     Notice  in  the  paper  was  ^JJ^^^J^ 
notice  per  se  to  all  persons  that  the  plaintiff  intended  to  ^s  ^^  us«- 

meiiL 

proceed. 

Parks,  B. — ^The  defendant  could  not  have  been  misled, 
because  he  must  have  known  that  it  could  have  been  of 
no  use  to  put  the  case  in  the  paper  when  there  was  no 
joinder  in  demurrer.    The  rule  must  be  discharged. 

Rule  discharged  with  costs, 
(a)  See  R.  0.  H.  4  W.  4, 8. 7i  ante,  Vol.  2,  p.  306. 
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1835. 

Preedy  V,  Macfarlane. 

A  defendant  was  X  HIS  was  an  action  by  the  plaintiff  for  surgical  and 
wrMn  which  ^  mcdical  attendance  upon  the  defendant  and  his  family,  and 
the  sum  of  371.    ^Iso  foF  their  board  and  lodging.     The  affidavit  of  debt 

was  by  mistake  ^     *' 

inserted  as  the  was  for  27L  foT  board  and  lod^ng,  but  there  was  no  count 
ban  ra  to  be  foT  board  and  lodging  in  the  declaration.  Three  writs 
the? ck^of^th***  ^®'®  issucd  against  the  defendant  into  different  counties: 
writ  the  plaintiff  the  One  on  which  the  defendant  was  arrested  was  by  mistake 
only,  which  was  indorsed  '*  bail  for  37/.  lOs.  by  affidavit;**  but  the  claim  was 
«aii7cia?med.  stated  thus :  "  The  plaintiff  claims  27/.  for  debt  and  4/.  4s. 
The  officer  was    for  costs,  &c.'*    The  officer  observed  the  variance  when 

informed  of  the 

mistake,  and  the  writ  was  put  into  his  hands,  and  he  was  told  that  it 
for  the  smaller    ^^^  ^  mistake,  and  that  he  was  only  to  arrest  for  the  27/. 

ed  and  sent  to     ^as  discovcrcd,  that  the  claim  for  board  and  lodging  could 

prison ;  and  the  .  .  -     i  ,     • 

plaintiff,  at  the  not  be  gone  mto,  m  consequence  of  there  being  no  count 

a"ciaim  Vthe*  ^"  ^^^  declaration  to  meet  it.    The  verdict  for  20/.  was,  to 

extent  of  28J.:  prevent  further  litigation,  taken  by  the  plaintiff.     A  rule 

no  count  in  the  fitsi  was  afterwards  moved  for  by  Price,  in  order  to  give 

warrant  part  of  ^b^  defendant  his  costs  under  the  43  Geo.  3,  c.  46,  s.  3,  by 

Ig^'r^rtTforeg^o  ^^^^^^  ^^  ^hc  plaintiff  not  having  recovered  the  sum  for 

that  part  to  pre-  which  he  arrcstcd  the  defendant,  or  for  a  new  triaL 

vent  further  liti- 
gation, and  take 

a  verdict  for  20^.       GuRNEY,  B. — You  cannot  movc  for  both. 

only.  The  Court, 
under  these  cir- 
cumstances, re-        Alderson,  B. — You  purposc  to  reduce  the  verdict  still 

ftised  to  allow  '  .  ^      '^  ,       ,       ^  .    , 

the  deiendant  more :  perhaps  as  It  at  present  stands  the  Court  might  not 
the^GecHs^^  think  you  entitled  to  a  rule  under  the  43  Geo. 3,  but 
c.  46,  s.  3.  might  when  reduced. 

Price  then  moved  for  a  new  trial,  which  was  refused: 
he  then  applied  under  the  43  Geo.  3,  and  the  Court  granted 
a  rule  nisi. 

Jervis  shewed  cause  upon    an  affidavit  of  the  plain- 
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tiff  and  the  sheriff's  ofBcer,  which  alleged  that  the  arrest         1835. 
was  in  fact  made  for  S7/.  only;  that  the  defendant  never       pr  "edt 
gave  bail;  and  that  the  whole  of  that  sum  would  have  been  «• 

recovered  if  the  plaintiff  could  have  given  in  evidence  his 
demand  for  board  and  lodging;  and  that  the  plaintiff  had 
agreed  to  take  20L  to  avoid  further  litigation. 

Price  in  support  of  the  rule. — The  particulars  of  de* 
mand  were  for  32L  19«.  6d. ;  and  the  precipe  was  for  37/. 

The  Court  held  that  he  could  not  refer  to  the  particu- 
lars, though  annexed  to  the  record,  because  they  had  not 
been  used  at  the  trial,  and  the  precipe  was  not  referred  to 
in  the  aflSdavit. 

Price  then  contended  that  the  writ  being  for  37/.  it 
was  the  duty  of  the  officer  to  detain  the  defendant  until 
bail  was  given  for  the  full  amount.  Part  of  the  demand 
was  for  21.  2s,  for  attending  as  a  witness  on  a  criminal 
charge,  which,  it  was  admitted,  could  not  be  sustained.  If 
a  party  arrests  for  more  than  he  recovers  (though  without 
malice  or  vexation),  he  comes  within  the  act.  The  words 
of  the  act  are  imperative;  and  the  Court  has  no  discretion. 
The  amount  recovered  is  what  is  always  looked  to;  and  if 
that  is  materially  less  than  the  sum  for  which  the  arrest  is 
made,  the  defendant  is  entitled  to  his  costs. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  the  rule 
ought  to  be  discharged.  The  practice  of  all  the  Courts 
has  been  to  inquire  whether  there  was  any  reasonable  or 
probable  cause  for  the  arrest  for  the  larger  sum.  If  a 
man  is  arrested  and  lies  in  gaol,  I  think  he  is  as  much 
within  the  words  of  the  act  as  if  he  had  given  bail  The 
arrest  here  was,  I  think,  for  S7/.  only,  and  not  for  371. ; 
and  then  the  question  is,  whether  2f7L  is  too  much?  That 
depends  on  the  second  part  of  the  clause,  which  is  by  way 
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1836.        of  proviso,  that  it  shall  be  made  appear  to  the 
p  '  of  the  Court  that  the  plaintiff  had  no  reasonable  or  pro* 

ti^  bable  cause  for  holding  the  defendant  to  bail  for  the  larger 

sum.  The  jury  thought  that  SSL  were  due;  but  as  there 
was  no  count  in  the  declaration  under  which  part  of  the 
demand  could  be  recovered,  the  plaintiff  was  obliged 
to  forego  a  part  and  take  a  verdict  for  only  20/.  Under 
these  circumstances  I  think  the  rule  ought  to  be  dis- 
charged. 
The  rest  of  the  Court  concurred. 

Rule  discharged  with  costs. 


On  a  subsequent  day  Price  renewed  his  application 
under  the  43  Geo.  S,.or  to  have  a  suggestion  entered  on  the 
record  upon  additional  aflSdavits.  The  officer  now  swore 
that  he  arrested  the  defendant  for  the  whole  sum  of  37L, 
and  that  he  thought  he  could  not  have  taken  bail  for  less. 

Parke,  B. — The  case  was  disposed  of  on  the  former 
occasion.  Parties  ought  to  come  prepared  with  proper 
affidavits  in  the  first  instance.  Only  27L  was  inserted  on 
the  back  of  the  writ,  and  S7L  was  put  in  by  mistake. 
The  officer  would  have  done  very  wrong  if  he  had  required 
bail  for  the  larger  sum.  If  the  defendant  had  been  ready 
with  bail  for  37/.,  no  inconvenience  would  have  been  suf- 
fered :  but  he  never  tendered  any  amount  of  bail*  This 
is  clearly  not  a  case  within  the  act,  and  the  rule  must  be 
refused. 
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1835. 

Taylor  f  •  Hilary. 

JJECLARATION  in  assumpsit  stated,  ''  that  in  consi-  To  anumptu 
deration  that  the  plaintiff  at  the  request  of  the  defendant  m «it  to  giMrui'< 
would  allow  one  H.  H,  to  have  iroods  as  he  micht  want  them  ^  the  payment 

o  o  of  goods  sup- 

not  exceeding  in  the  whole  200/.|  the  defendant  promised  pHed  to  a  third 

the  plaintiff  to  guarantee  the  payment  of  such  goods.    The  fendam  pleaded, 

defendant  pleaded,  that,  afterthemakingof  thepromise  and  l^eemwVwM 

undertaking,  and  before  any  breach  thereof,  to  wit,  on  &c.,  ^^^*  a°<^  ^' 

1  .  1  .  1  4*  1         1   .     ./v«    ft>w any  breach, 

It  was,  at  the  special  instance  and  request  of  the  plamtin,  the  defendant 
agreed  by  and  between  the  plaintiff  and  defendant,  that  the  Jhdm?/to  Vy** 
plaintiff  should  supply  to  the  said  H.  H.  200/.  worth  of  for  any  goods 

*  irr  i/  supphed,  by  ac- 

goods  as  he  should  want  them,  and  that  such  goods  should  ceptinga  bui  at 
be  paid  for  at  the  end  of  three  months  by  a  joint  bill  at  four  upon  demurrer, 
months,  accepted  by  the  defendant,  which  agreement  of  ^u^^j'Jat'th 
the  defendant  he,  the  plaintiff,  before  any  breach  of  the  agreement  was 
promise  and  undertaking  in  the  declaration  mentioned,  thepieatobe 
accepted,  in  full  discharge  of  that  promise  and  undertak-  ISaTll^LnV"'* 
ing;  and  thereby  then  wholly  released  and  discharged  the  ^'*^  '•*«  **"« 
defendant  from  the  further  performance  of  that  promise  stated  in  the  de- 
and  undertaking,  and  this  the  defendant  is  ready  to  veri-  g^^  tihatThe 
fy,"  Demurrer,  assigning  for  special  causes  that  there  was  PJ®*  ^"  ■^" 

cieni. 

no  material  difference  between  the  agreement  set  out  in  Qiuere,  wbe« 
the  declaration  and  that  in  the  plea,  and  that  the  only  dif-  for  goods  sold  it 
ference  appeared  to  be  in  the  time  of  credit  to  be  given;  undeTthc^gene- 
and  that  it  did  not  appear  by  the  plea  but  that  the  airree-  raiiwuethat  the 

,  1  ,  11  «*         time  of  credit  has 

ment  therein  mentioned  had  been  fully  carried  into  effect  not  expired? 
by  the  plaintiff,  and  the  time  of  credit  expired. 

Barstofo,  in  support  of  the  demurrer,  contended,  Jirsi^ 
that  the  plea  was  bad  in  not  shewing  that  the  agreement 
was  in  writing,  and  cited  Casey,  Barber  (a);  and,  secondly^ 
that  the  agreement  stated  in  the  plea  was  inconsistent  with 

(a)  T.  Raym.  450. 
YOL.  III.  H  H  P.  P.  C. 
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1835.        that  stated  in  the  declaration;   the  agreement  stated  in 
the  plea  only  yarying  in  the  time  and  mode  of  payment. 

Crowder,  cantrd,  contended,  that  the  defendant  could 
not  have  availed  himself  of  the  defence  unless  it  had  been 
pleaded ;  and  he  referred  to  a  late  case  in  the  King's  Bench, 
of  Edwards  v.  Harris  {a),  in  which  it  was  held  that  in  an 
action  for  goods  sold  and  delivered,  it  must  be  specially 
pleaded  that  the  time  of  credit  has  not  expired. 

Parke,  B. — ^I  doubt  about  that:  because,  if  it  appears 
that  the  contract  was  to  pay  at  a  certain  time,  which  has  not 
expired  at  the  time  the  action  was  commenced,  the  plaintiff 
does  not  make  out  his  case.  Here  the  agreement  stated 
in  the  plea  varies  materially  from  that  in  the  declaration: 
by  the  first  agreement,  the  defendant  undertakes  merely  to 
guarantee;  by  the  second,  he  makes  himself  primarily  and 
absolutely  liable.  You  should  have  declared  on  the  new 
agreement:  you  contend  that  you  cannot,  because  it  is  not 
in  writing;  but  is  that  necessary? 

Lord  Abingbr,  €•  B. — Before  any  goods  were  supplied 
on  the  first  agreement,  it  was  abandoned. 

The  Court  expressing  a  strong  opinion  in  favour  of  the 
plea,  Barstaw  elected  to  withdraw  his  demurrer,  and 
amend. 

Leave  to  amend. 

(a)  Since  reported,  4  Ne?.  &  M.  182. 
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1886* 

Price  v.  Day  and  Others. 

ChANNELL  moved  that  the  bail-bond  should  be  given  a  defendant 
up  to  be  cancelledj  under  these  curcumstances.    The  de-  rttte^theph^- 
fendant  was  first  arrested  on  the  24th,  and  an  undertaking  ^'JJ^i  d?,,^^ 
was  given  to  put  in  bail;  but  notice  being  given  to  the  irregularity, 

i*«/v*i»*  1..1  !•  ■  1^  discontinued  the 

plaintin  of  an  irregularity  in  the  proceedings,  he  took  out  action,  and  paid 
a  rule  to  discontinue  on  payment  of  costs,  and  the  costs  H^^tnestod 
were  paid.    The  defendant  was  again  arrested,  by  leave  «»«  defendant 
of  a  Judge,  on  a  second  writ;  and  the  sheriff,  it  was  alleged,  Judge,  and  the 
detained  him  on  both  writs,  from  Saturday  until  Monday ,  bg  had  notice ' 
not  having  had  notice  of  the  discontinuance  of  the  first  ^n^n^^the 
action.    This  motion  was  to  set  ande  the  bail-bond  ffiven  ^^  ^on,  de- 

®  tainedthede- 

on  the  second  arrest,  on  the  ground  that  the  plaintifi^had  fendant  for  some 

not  done  all  that  he  ought  to  put  an  end  to  the  first  action,  wntst'but  it 

because  he  had  not  given  notice  to  the  sheriff^    The  de-  ^^^^ 

fendant,  it  was  urged,  might  have  been  put  to  a  great  ^•^  ^n  ikct  suf- 

,  .  fered  no  Inoon- 

mCOnvenience*  Tenlence,  as, 

before  he  ten- 
dered bail  on 

Parke,  B. — It  was  not  necessary  to  give  notice.  All  we  ^^T^Pfj^^** 

'  ,  i/        o  the  sheriff  had 

could  do  would  be  to  relieve  you  from  the  effects  of  the  notice  served  on 

i*  1   1       •  t      /»  •  him  of  the  dis- 

wrongful  detainer  on  the  first  writ  continuance  of 

the  first  action. 
The  Court,  un- 
it appeared,  however,  that,  before  any  bail  was  ten*  der  these  or- 
dered, the  rule  to  discontinue  came  in;  and  fused  to  inter- 
fine,  or  to  order 
the  bail-bond  to 

Per  Curtain. — ^As  you  have  suffered  no  inconvenience.  *?  canceUed,  on 

^  ^  the  ground  that 

there  b  no  ground  for  the  motion.  the  first  action 

Hule  reiusea.        pletely  discon- 
tinued. 
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A  mistake  in  a 
CO.  fa.  in  stating 
the  amount  re- 
covered, may 
be  amended  on 
payment  of 
costs. 


Arnell  V.  Wbatherby. 

A  RULE  nisi  having  been  obtained  by  Mansel,  for  set- 
ting aside  the  writ  of  ca*  sa.  issued  against  the  defendant, 
and  for  discharging  the  defendant  out  of  custody,  with 
costs  to  be  paid  by  the  plaintiff,  on  the  ground  that  it  was 
stated  in  the  ca.  sa.  that  the  sum  recovered  by  the  plain- 
tiff was  100/.,  whereas  the  judgment  was  in  fact  For  the 
sum  of  88/.  only,  that  being  the  amount  of  the  damages 
and  costs — 


Fish  moved  for  and  obtained  a  rule,  calling  on  the  de- 
fendant to  shew  cause  why  the  ca.  so.  should  not  be 
amended,  upon  an  affidavit,  which  stated,  that  although  the 
sum  of  100/.  had  been  inserted  in  the  body  of  the  ca.  sa. 
by  mistake,  the  ca.  sa.  had  been  properly  indorsed  for  the 
aum  of  88/.,  and  the  defendant  had  been  taken  in  execu- 
tion for  that  sum  only. 

The  Court  directed  both  rules  to  come  on  together. 


Fish  now  shewed  cause  against  the  rule  for  setting 
aside  the  ca.  sa.;  and — after  objecting  that  it  did  not  suffi- 
ciently appear  on  the  face  of  the  affidavit  on  which  the 
rule  had  been  obtained,  that  the  application  had  been 
made  under  the  authority  of  the  defendant,  the  affidavit 
purporting  to  be  made  merely  by  "  R.  F.  Thompson,  of 
H.f  gentleman,"  without  stating  him  to  be  ''  attorney  for 
the  defendant;"  and  further,  that  the  application  to  the 
Court  was  too  late,  it  not  having  been  made  until  the 
2Snd  of  January,  the  defendant  having  been  taken  in 
execution  on  the  6th,  and  the  1st  day  of  Term  being  the 
12th — contended  that  the  rule  must  be  discharged,  upon 
the  ground  that  the  writ  had  been  properly  indorsed 
for  the  sum  of  88/.  only;  and  that  the  officer,  on  executing 
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the  writy  would  be  governed  by  the  indorsement;  and 
it  was  clear,  that  the  defendant  had  been  in  no  respect 
prejudiced  by  the  mistake.  He  also  contended,  that  the 
rule  for  amending  the  ea.  sa.  should  be  made  absolute 
without  payment  of  costs ;  and  he  cited  three  cases  in  which 
the  Court  had  permitted  the  plaintiff  to  amend  the  ea*  sa. 
after  execution,  without  payment  of  costs:  Lawrence  ▼. 
fVasborough  (a),  Newnham  ▼.  Lata  (6),  and  Shaw  v.  Maa>» 
well{c). 


'     466 
1855. 

AaNBLL 

V. 

Wbatherby. 


Mansel  was  heard  on  the  other  side. 

The  Courti  without  noticing  the  objections  as  to  the 
application  for  setting  aside  the  ca.  sa.  being  made  with- 
out sufficient  authority  and  as  being  made  out  of  time,  dis- 
charged the  rule  for  setting  aside  the  ca.  sa.  without  costs, 
and  ordered  the  rule  for  amending  the  ca.  sa.  to  be  made 
absolute  upon  payment  of  costs. 


(a)  2  T.  R.  737. 
{b)  6  T.  R.  677. 
(c)   6  T.  R.  458.     See  also  1 


Chit. R. 349;  Tidd,  1028;  M'Cor- 
mack  V.  MeUon,  1  Ad.  &  Ell.  331. 


AsuTON  and  Others  v.  Poyntbr. 


JL  HIS  was  an  action  o( assumpsit,  brought  by  the  plain-  The  s&4  wuu 
tiffs  as  executors,  to  recover  a  sum  of  money  from  the  de-  appUei  to  those 
fendant,  which  was  alleged  to  be  due  to  the  testator  in  his  ^reHnexe- 

cutor  before  the 
act  waj  not  liabtfe  to  costs. 
An  executor  plaintiff  on  a  verdict  against  him,  who  applies  to  be  relieved  from  costs  under  that 
act  on  special  grounds,  ought  to  do  so  in  the  6rst  instance,  for  the  Master  ia  correct  in  taxing  costs 
to  the  defendant  in  the  usual  way ;  and  therefore,  where  there  were  several  counts  in  a  dedaratioa 
by  executors,  some  on  promises  to  the  testator,  and  some  on  promises  to  the  executors,  and  the  defen- 
dant having  got  a  verdict,  the  Master  taxed  to  him  the  whole  costs  of  the  cause,  and  the  plaintiff  then 
applied  to  have  the  Master's  taxation  reviewed,  the  Court  would  oalj  do  so.  on  the  terms  of  his 
paying  the  costs  of  the  motion,  though  the  defendant  gave  up  the  costs  of  those  oountain  which  the 
promises  were  laid  to  the  testator. 
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1835.  lifetime.  The  action  was  commenced  on  the  27  th  October, 
1832.  The  declaration,  which  was  delivered  on  the  14th 
of  November  foUomng,  contained^  Jirsi,  counts  for  goods 
sold,  and  for  money  paid  to  the  testator,  and  on  an  ac- 
count stated  between  the  defendant  and  the  testator,  which 
laid  the  promise  to  have  been  made  to  the  testator  in  his 
lifetime;  secondly ,  counts  for  goods  sold,  and  money  paid 
by  the  testator,  with  a  promise  to  the  plaintiffs  as  execu- 
tors; and,  lastly^  a  count  on  an  account  stated  between  the 
plaintiffs  as  executors  and  the  defendant,  with  a  promise 
to  the  plaintiffs  as  executors.  The  cause  did  not  come 
on  for  trial  till  the  1st  of  July,  1833,  when  it  was  referred 
by  consent  to  two  arbitrators,  or,  in  case  of  their  disagree- 
ment, to  an  umpire;  who  ultimately  made  his  award  on  the 
15th  of  April,  1834:— That  the  plaintiffs  had  at  the  time 
of  the  commencement  of  the  suit  no  cause  of  action  against 
the  defendant,  in  respect  of  the  matters  referred ;  and  he 
directed  that  a  verdict  should  be  entered  for  the  defendant ; 
and  he  further  awarded,  that  at  the  time  of  the  death  of 
the  testator,  he,  the  testator,  was  indebted  to  the  defendant 
in  the  sum  of  7/.  Os.  2d.;  and  he  directed  that  the  plaintiffs 
should,  on  notice  of  the  award,  pay  that  sum  to  the  de- 
fendant, and  that  the  plaintiffs  should  bear  their  costs 
occasioned  by  the  reference;  and  the  defendant  should 
bear  his  costs  occasioned  by  the  reference. — The  order  of 
Nisi  Prius  was  in  the  usual  terms;  one  of  which  was  as 
follows: — ''It  is  likewise  ordered,  by  and  with  theUke  con- 
sent, that  the  costs  of  the  cause  shall  abide  the  event  and 
the  termination  of  the  said  award."  It  appeared  from  the 
affidavits,  that  before  the  reference  was  gone  into,  there 
had  been  a  discussion  between  the  attomies  on  both  sides, 
whether  there  ought  not  to  be  some  alteration  in  the  terms 
of  the  order  as  to  the  costs,  as  the  plaintiffs  were  suing  as 
executors;  but  no  alteration  was  made.  An  ineffectual  at- 
tempt was  made  to  set  aside  this  award ;  but  the  rule  for 


HILARY  TERM,  5  WILL.  IV.  467 

setting  it  aside  was  discharged  (a).    The  Master,  in  taxing        1835. 
the  costs,  taxed  the  whole  costs  of  the  cause  to  the  de- 
fendant. 

Kelly  moved   for  a  rule  calling  on  the  defendant  to 
shew  cause  why  the  Master's  taxation  should  not  be  re- 
viewed, and  why  the  Master  should  not  disallow  to  the 
defendant  the  costs  of  the  trial,  or  why  the  costs  should 
not  be  confined  to  the  last  count  of  the  declaration.    Upon 
the  first  point,  he  relied  on  the  late  statute  of  S  &  4  Will. 
4,  C.42,  S.31,  which  directs, ''  that  in  every  action  brought 
by  any  executor  or  administrator  in  right  of  the  testator 
or  intestate,  such  executor  or  administrator  shall,  unless 
the  Court  in  which  such  action  is  brought,  or  a  judge  of 
any  of  the  said  superior  Courts,  shall  otherwise  order,  be 
liable  to  pay  costs  to  the  defendant  in  case  of  being  non- 
suited, or  a  verdict  passing  against  the  plaintiff;  and  in 
all  other  cases  in  which  he  would  be  liable,  if  such  plain- 
tiff were  suing  in  his  own  right,  upon  a  cause  of  action 
accruing  to  himself."    The  act,  though  it  was  not  dated 
till  August  14th,  1833,  was  directed  by  the  44th  section 
to  commence  and  take  effect  on  the  1st  of  June  pre- 
vious (6);  and  it  had  been  held  in  three  cases,  decided  in 
the  different  Courts,  that  the  act  was  retrospective  in  its 
operation.    Freeman  v.  Moyes  (c),  Lysons  v.  Barrow  (d), 
and  Pickup  v.  Wharton  (e).     He  contended,  that,  under 
that  act  (if  the  statute  applied  to  the  present  case)  the 
Court  under  the  circumstances  would  exercise  their  dis- 
cretion by  disallowing  costs  to  the  defendant;  and  that  at 

(a)  See  AshtoHT.  Pointer,  ante,  months  before  it  actually  did,  but 

Vol.  2,  p.  651,  and  Vol.  3,  p.  201.  that  it  had  been  delayed  in  the 

(&)  Mr.  Baron  Parker  with  re-  Commons, 
ference  to  this  inconsistency  in  the         (c)  3  Nev.  &  Mann.  883 ;  1  Ad. 

act,  said,  that  the  bill  had  been  in-  &  £11. 338.  S.  C. 
troduced  very  early  in  the  session,         {d)  4  Moore  &  Scott,  463;   10 

and  that  the  1st  of  June  was  put  Bing.  563.  S.  C. 
in  upon  a   supposition  that  the         (e)  2  Crom.  &  Mee.  406. 
act  would   have  passed  several 
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1835.       all  events,  according  to  the  law  as  it  stood  before  that  act, 
"    "     ^      the  defendant  ought  only  to  have  had  the  costs  of  the 

AsHTOir  . 

V.  last  count  taxed  to  him;  for  which  he  cited  c/bAn^on  v. 

POYNTBE.  «         .       /    \ 

.    Forster{a). 

ParkEi  B. — Does  that  clause  of  the  act  deprive  the 
defendant  of  costs  in  a  case  where  before  the  act  he  would 
have  been  clearly  entitled  to  his  costs,  under  the  statute 
of  Henry  the  8th  ?  From  the  recollection  I  have  of  this  par- 
ticular case,  I  think  the  executors  had  a  fair  right  to  liti- 
gate. The  intention  of  the  act  was,  to  make  an  executor 
more  liable  than  he  was  before;  and  the  only  question  is, 
whether  it  has  succeeded  in  so  doing. 

Alderson,  B. — The  act  says,  that  the  executors  shall 
be  liable,  unless,  &c.;  and  not  that  he  shall  not  be  liable,  if. 

KeUy. — In  Lysons  v.  Barrow^  the  plaintiffs  sued  as  ex- 
ecutors ;  but  the  cause  of  action  had  accrued  to  them  since 
the  testator's  death,  and  they  were  nonsuited.  The  Court 
of  Common  Pleas  held,  that  they  had  power  under  that 
act  to  order  a  judgment  to  be  entered  up  for  the  defendant 
without  costs,  it  appearing  to  be  the  plaintiff's  duty  to 
attempt  the  recovery  of  the  money. 

Parke,  B. — But  for  that  case,  I  should  have  thought 
that  there  had  been  no  ground  for  the  rule;  but,  upon  the 
authority  of  that  case,  take  a  rule. 

Alexander  shewed  cause. — After  the  cases  of  Dowbig- 
gen  V.  Harrison  (6),  Jobson  v.  Forster  (c),  and  Slater  v. 
Lawson  (cf),  it  is  too  late  to  contend  that  the  defendant 
is  not  entitled  to  his  costs  upon  those  counts  at  least  of 
the  declaration  in  which  the  promise  is  laid  to  the  plain- 
tiffs as  executors.    With  respect  to  the  3  &  4  WUL  4,  c. 

(a)  1 B.  &  Ad.  6.  (c)  1  Bam.  &  Adol.  6. 

(h)  9B.&C.666.  ((Q  Id.  893. 
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4&9  8.  31}  it  is  submitted  that  that  clause  cannot  affect  1835. 
the  present  case:  the  act  is  cumulative  upon  a  defen- 
dant's rights  as  they  previously  existed,  and  is  affirmative 
in  its  termS}  and  can  only  apply  to  those  cases  where  pre- 
viously to  the  statute  the  executor  would  not  have  been 
liable.  Dr.  Foster's  case  (a).  It  only  applies  to  cases 
where  the  cause  of  action  was  complete  at  the  testator's 
death.  The  section  may  be  divided  into  two  parts :  the 
first  part  makes  an  executor  liable  to  costs^  in  case  of  being 
nonsuited  or  a  verdict  passing  against  him^  unless  the  Court 
otherwise  order ;  but  it  makes  him  absolutely  liable  in  all 
other  cases  in  which  he  would  be  so  if  he  were  suing  in 
his  own  right  upon  a  cause  of  action  accruing  to  himself: 
it  Aerefore  could  not  have  been  intended  to  apply  to  the 
latter  counts  of  the  declaration,  where  it  appears  the  pro- 
mise was  not  made  till  after  the  testator's  death,  and  there- 
fore the  cause  of  action  was  not  complete  till  then,  but  only 
to  those  counts  where  the  promise  is  laid  to  have  been  to 
the  testator,  and  where  the  executor  necessarily  sued  in  his 
representative  character.  In  Lysons  v.  Barrow  (6),  the 
point  does  not  seem  to  have  been  taken  that  it  was  a  case 
to  which  the  act  did  not  apply» 

Parke,  B. — ^The  objection  appears  to  have  been  taken 
by  counsel,  but  not  considered  by  the  Court.  It  was  not 
an  action  on  a  policy  of  insurance,  but  for  money  had  and 
received;  but  it  appears  that  the  Court  were  of  opinion 
that  the  plaintiffs  in  that  case  were  bound  to  sue  as  exe- 
cutorsj  and  that  they  had  no  hcus  standi  in  Court  except 
as  such,  because  they  expressly  say,  that  no  contract  was 
made  with  them  individually,  but  only  as  representing  the 
testator. 

Alexander. — The  cause  of  action  there  appears  to  have 
accrued  after  the  testator's  death.    In  the  subsequent  case 

(a)  11  Co.  61;  Gale,  70.        (6)  lOBing.  563,  4  M.  &  S.  463.  S.  C 
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1835. 

Easton  9.  Pratchett. 

In  assumptit on  ASSUMPSIT. — First  count  by  the  first  indorsee 
change  by'the  aga'nst  the  drawer  and  indorser  of  a  bill  of  exchange  for 
indorsee i^ost  joQ/.^  dated  May  15th,  1882,  at  four  months  afterdate, 

the  immediftte  *' 

indorser,  the  de-  and  drawn  On  and  accepted  by  Peter  Maddocks.  Second 
that  b"  indorsed  count,  on  an  account  Stated.  The  defendant  pleaded  to 
pWniiff  wilh!  *®  *"*  count— first,  that  he  indorsed  the  bill  to  the  plain- 
outAovtiigor      tiff  without  hating  or  receiving  any  value  or  consideration 

rtctiving  any  o        ^ 

consideration:  whatsoever  for  or  in  respect  of  the  said  indorsement 
phUntiff  took  ^  thereof,  and  that  the  defendant  had  not  at  any  time  had 
issue  in  the        Qp  received  any  value  or  consideration  whatsoever  for  or  in 

terms  of  the  ^      ^ 

plea.    After  respect  of  such  indorsement.     Secondly,  that,  after  the 

defendant,  the  making  of  the  promises,  so  far  as  the  same  relate  to  the 

fw  jodLment*  Said  bill  of  exchange  in  the  said  first  count  mentioned,  and 

wm  obstante  VB'  before  the  commencement  of  this  suit,  to  wit,  on  the  18th 

redicto,  O"*  ac- 
count of  the  in-    day  of  September,  1832,   he  the  defendant  paid  to  the 

thepiea!^—^  piointiff^  the  amount  of  the  said  bill  of  exchange,  and  the 
HeW,  that  the     defendant  then  accepted  and  received  the  same  in  full 

plea  was  good  ^  ^ 

after  Terdict,  Satisfaction  and  discharge  thereof,  and  of  all  damages  in 
have^een  ob-  respect  thereof.  Thirdly,  that,  after  the  said  bill  became 
spedaUemur-  ^"®*  ^^^  ^*'  ®^  presented  as  aforesaid,  to  wit,  on  the  19th 
^^'  day  of  September,  in  the  year  aforesaid,  the  said  Peter 

Maddocks  paid  to  the  plaintiff  SOL,  on  account  of,  and  in 
part  payment  of,  the  said  bill,  which  the  plaintiff  then  ac- 
cepted and  received,  in  full  satisfaction  and  discharge  of 
60/.,  parcel  of  the  said  sum  of  money  in  the  said  bill  spe- 
cified, and  the  defendant  then  paid  to  the  plaintiff  the 
residue  of  the  amount  of  the  said  bill  of  exchange,  which 
the  plaintiff  then  accepted  and  received,  in  full  satisfaction 
and  discharge  of  the  said  bill  of  exchange,  and  of  all 
damages  in  respect  thereof,  and  of  all  claim  whatsoever 
thereupon,  against  the  said  defendant.'  Fourthly,  to  the 
last  count — non  assumpsit. 

The  plaintiff  replied,  to  the  first  plea,  "  that  the  de- 
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fendant  heretofore,  and  at  the  time  of  indorsing  the  said        1835. 
bill  to  the  plaintiff,  as  in  the  said  declaration  is  mentioned,       „ 
to  wit,  on  the  same  day  and  year  in  the  said  declaration  in  v. 

that  behalf  mentioned,  had  and  received  from  the  plaintiff 
a  good  and  sufficient  consideration  for  and  in  respect  of 
the  said  indorsement  of  the  said  bill  to  him  the  plaintiff, 
as  aforesaid."*   Issue  was  taken  upon  the  other  pleas. 

At  the  trial  at  Lancaster^  before  Gumeyy  B.,  at  the 
last  Summer  Assizes,  the  jury  found,  that  the  bill  was  an 
accommodation  bill  between  the  plaintiff  and  the  defend- 
ant,  and  that  the  indorsement  was  without  consideration ; 
and  they  found  for  the  plaintiff  on  the  second  and 
third  issues,  without  assessing  any  damages,  and  for  the 
defendant  on  the  first  and  fourth  issues. 

In  the  course  of  last  term,  Alexander ^  on  behalf  of  the 
plaintiff,  moved  for  a  new  trial  on  the  merits,  or  for  judg- 
ment for  the  plaintiff  on  the  first  plea,  non  obstante  vere^ 
dicto,  on  the  ground  that  that  plea  was  bad  after  verdict. 
The  Court,  however,  were  of  opinion  that  the  jury  were 
well  warranted  in  finding  that  there  was  no  consideration 
for  the  bill,  and  refused  to  disturb  the  verdict;  but  they 
granted  a  rule  nisi  for  entering  judgment  for  the  plaintiff 
on  the  first  issue  non  obstante  veredicto,  Parke,  B.,  ob- 
serving,  that  the  defendant  might  have  given  the  bill  as  a 
guarantee,  and  that,  as  such  pleas  were  now  becoming 
very  general,  it  was  proper  that  the  point  should  be  dis- 
cussed. 

Crompton  now  shewed  cause  (a). — ^The  issue  raised  by 
this  plea  was  a  material  issue. 

Parke,  B. — The  question  is,  whether  the  plea  is  good 
in  form  after  verdict.  Suppose  the  bill  had  been  indorsed 
to  the  plaintiff  by  way  of  gift,  would  the  defendant  have 

(a)  Coram  Lord  ilMnger,C.B.,  Farhe,  Aldenon,  wd  Gumey,  Bwrona. 
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l&SB.        been  liable  upon  it?    If  he  would  have  been  liable  on 

EASToir       ^  ™^'^  f^^*  ^^®  P'^^  ^^  ^^^  ^  complete  answer.    The  new 
V*  rules  did  not  intend  such  a  general  plea  as  this.    The 

instance  given  by  the  rules  is  of  a  bill  given  by  way  of  ae« 
conunodation. 

Crompton* — Supposing  the  bill  indorsed  by  way  of  gift, 
iff  in  point  of  law,  an  action  could  be  maintained  on  such 
an  indorsement,  the  gift  is  itself  a  consideration.  Suppose 
the  plea  had  been,  that  the  defendant  had  indorsed  the 
bill  without  any  consideration,  the  plea  would  be  bad  by 
the  same  rule;  the  plea  negatives  the  consideration  in  the 
terms  of  the  bill.  The  confusion  arises  from  supposing 
''consideration  "  to  import  the  subject-matter,  whereas  it  is 
more  in  the  nature  of  an  inducement  operating  on  the 
party's  mind.  It  would  be  perfectly  correct  to  say  that 
a  man  has  an  inducement  for  dcung  a  thing;  but  I  submit 
that  we  are  not  bound  to  prove  more  than  the  presump- 
tion of  law  supposes:  the  presumption  of  law  is,  that  the 
consideration  is  a  money  consideration;  a  bill  has  been 
held  to  be  evidence  of  money  lent.  If  that  is  primdjacie 
the  consideration,  it  is  sufficient  if  the  plea  answers  the 
primd  fade  consideration.  In  HoUiday  v.  Atkinson  (a), 
which  was  an  action  on  a  promissory  note,  brought  by  an 
infant  against  the  executors  of  the  maker,  it  appeared  that 
the  note,  which  was  for  100/.,  was  drawn  by  the  testator  in 
favour  of  the  plaintiff,  who  was  at  the  time  of  the  age  of 
only  nine  years.  No  evidence  of  consideration  was  given; 
and  on  the  trial  the  Judge  directed  the  jury,  that  the  note 
being  drawn  for  value  received  was  primd  facie  evidence 
of  some  consideration,  and  that  affection  for  the  plaintiff, 
or  gratitude  to  his  father,  would  be  a  sufficient  considera- 
tion; and  the  jury  having  found  a  verdict  for  the  plaintiff, 
the  Court  granted  a  rule  for  a  new  trial,  upon  the  ground 

(a)  5  Barn.  &  Ores.  501 ;  8  D.  &R.  163.  S.  C. 
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that  the  Judge's  direction^  that  gratitude  to  the  child's         IB35. 
father  or  affection  towards  him  was  a  sufficient  considera-       eakon 
tion,  was  improper,    A  parol  contract  is  not  binding  with-  »• 

out  a  consideration;  and,  therefore,  whatever  is  sufficient 
in  law  to  constitute  a  consideration,  must  be  comprehended 
under  the  term  '*  consideration"  in  the  plea.  But  it  is 
objected,  that  a  guarantee  being  a  good  consideration,  is 
not  embraced  by  the  terms  in  the  plea ;  it,  however^  is  in- 
cluded, for  "having"  does  not  mean  corporeally  receiving, 
and  therefore  the  person  guaranteeing  may  be  said  to 
"have"  a  consideration. 

Parke,  B. — The  intention  of  the  new  rules  was  to  throw 
the  burden  of  proof  on  the  defendant ;  and  that  is  plainly 
shewn  by  the  instance  given  that  the  bill  was  an  accom- 
modation bill^  the  proof  of  which  issue  would  clearly  lie 
upon  the  defendant;  and  therefore  there  can  be  no  doubt 
thatj  properly,  the  defendant  ought  to  have  shewn  in  his 
plea  the  nature  of  the  transaction. 

AldersoNj  B. — One  of  the  inconveniences  of  such  a 
general  plea  is,  that  unless  the  plaintiff  denies  as  generally 
as  the  defendant  pleads,  the  issue  is  thrown  upon  the  plainr 
tiff. 

Crampton. — ^The  plea  might  be  bad  on  special  demurrer 
as  being  too  vague;  but  supposing  the  plea  to  be  ambigu- 
ously or  informally  pleaded,  it  is  good  after  verdict.  Where 
one  party  in  pleading  uses  an  expression  (which  is  ambi- 
guous in  itself)  in  one  sense,  he  cannot  afterwards  object 
that  it  is  capable  of  another  meaning;  but  the  ambiguity 
is  cured  by  verdict.  In  LordHuntingtower  v.  Gardner  (a), 
it  was  held  that  an  ambiguous  expression  in  a.  declaration 
is  cured  by  verdict,  and  must  afterwards  be  taken  to  have 

(a)  1  B.  &  Crcs.  297. 
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1835.         been  used  in  that  sense  which  would  sustain  the  verdict. 
^  So^  in  Hobson  v.  Middleton  (a),  it  was  laid  down,  that  where 

0.  in  pleading  an  equivocal  expression  is  used,  it  is  generally 

to  be  construed  most  strongly  against  the  party  using  it; 
and  that  if  the  opposite  party  pleads  over,  it  is  to  be  con- 
strued in  that  sense  which  will  support  the  previous 
pleadings.  The  objection  not  being  taken  till  after  ver- 
dicty  it  can  be  looked  on  only  as  a  mispleading  or  insuf- 
ficient pleading,  within  the  32  Hetit  8,  c.  30.  Weston  v. 
Mason  (ft)  shews  that  a  verdict  will  cure  an  insufficient 
pleading  which  would  have  been  clearly  bad  upon  demur- 
rer. The  distinction  is  there  taken  between  a  title  defec- 
tively set  forth  and  a  total  defect  of  title.  In  Cobb  v. 
Bryan{c)i  the  defendant  avowed  for  ISO/,  rent  in  arrear, 
to  which  the  plaintiff  pleaded  that  the  said  120/.  was  not 
due;  upon  which  the  defendant  joined  issue;  and  at  the 
trial,  it  appearing  that  24/.  only  were  due,  it  was  objected 
that  the  evidence  did  not  support  the  issue.  A  verdict 
was  taken  for  the  defendant  for  24/.,  subject  to  the  opinion 
of  the  Court,  and  it  was  held  that  the  informality  of  the 
issue  was  cured  by  the  verdict.  He  also  referred  to  Bac. 
Abr.  tit.  Pleadings  M.  2,  note^  to  the  same  point.  Another 
question  remains:  what  the  Court  would  direct,  supposing 
the  plea  is  bad?  The  rule  is,  to  set  aside  the  verdict,  and 
enter  a  judgment  non  obstante  veredicto;  but  they  are 
clearly  not  Entitled  to  set  aside  the  verdict,  because  there 
has  been  no  miscarriage  at  the  trial;  neither  is  the  plain- 
tiff entitled  to  judgment  non  obstante  veredicto^  for  that  is 
always  upon  the  merits,  and  never  granted  but  in  a  very 
clear  case,  as  appears  from  ZndSaund.  319,and  note{c),  and 
Tidd's  Pr.  922  (9M  ed.).  Where  a  party,  instead  of  demur- 
ring, allows  the  other  party  to  join  issue  and  go  to  trial, 
and  get  a  verdict,  it  would  be  a  very  hard  case  if  the  Court 
could  be  compelled  to  give  judgment  for  that  party,  pro- 

(a)  6  B.  &  Ores.  295.        (6)  3  Burr.  1728.       (c)  3  Bos.  &  Pull.  348. 
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bably  against  the  merits  of  the  case.    If  the  plaintiff  is         1835. 
entitled  to  ask  for  any  thing,  it  is  for  a  repleader.     The       bastoit 

distinction  between  a  repleader  and  a  venire  facias  de  novo    _     ^' 

Pratchbtt* 
is  stated  in  Stephen  on*Pleading  (a)^  from  which  it  appears 

that  a  repleader  is  properly  grantable  where  either  party 
has,  from  a  misapprehension  of  the  law^  or  oversight, 
passed  over  without  demurrer  a  statement  on  the  other, 
side,  insufficient  and  immaterial  in  law,  and  an  issue  in 
fact  has  been  joined  on  such  immaterial  statement,  which 
issue  is  plainly  immaterial,  though  the  parties  have  made 
it  the  point  in  controversy  between  them;  in  such  case  the 
Court,  not  knowing  for  whom  to  give  judgment,  will  order 
the  parties  to  plead  de  novo,  for  the  purpose  of  obtaining  a 
better  issue.  Kemps  y.  Hall{b\  and  many  other  authori- 
ties, are  cited.  A  venire  facias  de  novo  is,  it  is  said,  to  be 
awarded,  when,  by  reason  of  some  irregularity  or  defect  in 
the  proceedings  on  the  first  venire^  the  proper  effect  of  that 
writ  has  been  frustrated;  and  that  where  the  unsuccessful 
party  objects  to  the  verdict  in  respect  of  some  irregularity 
or  error  in  the  practical  course  of  proceeding,  rather  tlian 
on  the  merits,  the  form  of  the  application  is  a  motion  for 
a  venire  de  novo,  and  not  for  a  new  trial.  On  the  merits 
there  was  a  strong  case  for  the  defendant;  but  here  there 
were  no  damages  found  for  the  plaintiff,  and  therefore  the 
only  thing  that  can  be  done  is,  to  order  a  venire  de  novo, 
to  try  the  issue  over  again.  That  appears  from  Clements 
V.  Letcis{e)\  there,  in  an  action  for  libel,  the  jury  having 
found  for  the  defendant  on  six  out  of  eight  pleas  compre- 
hended in  the  last  of  two  issues,  and  for  the  plaintiff  on  the 
residue  of  those  pleas  and  on  the  first  issue,  without 
assessing  damages,  and  the  plaintiff  having,  pursuant  to 
the  decision  of  the  Court  of  King's  Bench,  entered  up,  as 
to  the  pleas  found  for  the  defendant,  judgment  non  obstante 
veredicto,  with  an  award  of  a  writ  of  inquiry,  and  final 

(a)  2od  ed.  130,  131.        (6)  Hobart,  113.        (e)  3  Brod.  &  B.  297. 
VOL.  III.  II  D.  P.  C. 


478  CASES  ON  POINTS  OF  PRACTICB^  BXCH. 

1835.        judgment  for  the  damages  found  by  the  inquisition,  &c,  a 

E ASTON       Court  of  error  reversed  the  judgment  of  the  Court  of 

_     «•  King^s  Bench  as  to  the  award  of  the  writ  of  inquiry  and 

Pkatchbtt.  , 

the  final  judgment  thereon— remitted  the  record  to  the 
Court  of  King*s  Bench,  and  directed  that  Court  to  award 
a  venire  de  novo  to  try  the  first  issue  and  the  Ust,  as  far  as 
related  to  the  pleas  on  which  the  finding  was  for  the 
plaintiff*;  holding  that  the  yerdict  for  the  plaintiff  on  the 
first  issue  and  on  the  last  (as  far  as  regarded  the  pleas  on 
which  the  finding  was  for  the  plaintiff)  was  void^  because 
no  damages  had  been  assessed.  The  defendant  has  a  right 
to  have  the  damages  assessed  by  the  same  jury  who  tried 
the  issue,  and  even  a  release  of  the  damages  would  be  of 
no  avail  (a). 

Parke,  B. — The  defendant  ought  properly  to  have 
pleaded  in  the  first  instance  that  SOL  had  been  paid  by 
the  acceptor,  and  issue  thereon,  and  50/.  by  the  defen- 
dant,  and  issue  thereon;  but  this  defect  is  cared  by  ver^ 
diet. 

Alexander  and  Catolitigf  in  support  of  the  rule. — ^The 
question  is,  whether  the  plea  is  good,  and  whether  it  affords 
any  answer  to  the  action.  The  rule  is,  that  every  plea 
must  be  taken  most  strongly  against  the  party  pleading  it; 
the  words  "  value"  or  ''consideration"  can  only  be  taken 
in  the  popular  meaning  of  those  words,  and,  unless  the  later 
cases  are  to  be  considered  as  having  established  a  differ- 
ent rule,  it  may  be  contended  that  a  want  of  consideration 
is  never  a  defence  to  an  action  on  a  negotiable  instru- 
ment (6).  Pillans  V.  Van  Mierop  (c),  Tate  v.  Hibberi  (d), 
Seton  V.  Seian{e\  Lefevre  v.  Lloyd  (/),  Price  v.  Ed- 

(a)  Com.  Dig.  tit  Pleading,  £.  (d)  2  Ves.  Jan.  111. 
1, 3, 8.  (e)  2  Bro.  C.  C.  610. 

(b)  2  Bl.  Com.  246.  (/)  6  Taunt.  749. 

(c)  3  Burr.  16d3, 1670. 


Pratchett« 
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monds  {a)t  Perfect  t.  Musgrave  {b).     Since  HoUiday  ▼.         1835. 
Ati%neon{e)f  it  may  be  difficult  to  contend,  that  in  an  ac- 
tion  against  the  acceptor  of  a  bill,  a  want  of  consideration 
does  not  afford  a  defence;  but  an  indorser  is  in  a  different 
position;  if  the  acceptance  be  on  a  good  consideration^  he 
has  necessarily  a  sufficient  consideration  for  his  indorse- 
ment,  viz.  his  remedy  over.    A  want  of  considerations 
therefore,  is  a  defective  defence;  he  should  either  have 
added  that  it  was  indorsed  for  the  accommodation  of  the 
plaintiff,  or  that  the  acceptance  was  without  consideration. 
A  bill  of  exchange  is  compared  to  money  by  Parke ^  J.,  in 
Stephens  v.   Wilk%nson{d).    Now,  assuming  the  accept- 
ance to  have  been  for  value,  if  the  defendant  had  paid  the 
plaintiff  the  amount  of  the  bill,  he  could  not  recover  it 
back  on  the  insolvency  of  the  acceptor;  and,  therefore, 
according  to  that  reasoning,  there  is  no  sufficient  want  of 
consideration.      In  Sower  by  v.  Butcher  (e),  Mr.   Baron 
Bayley,  in  giving  judgment,  says: — "  The  debt  of  a  third 
person  is  a  good  and  valid  consideration,  for  which  a  party 
may  bind  himself  by  a  bill,  and  the  consideration  need  not 
of  necessity  be  such  as  would  enable  the  plaintiffs  to  sue 
on  a  special  contract.    If  there  is  a  detriment  to  the  plain- 
tiffs, and  they  have  a  right  to  insist  upon  a  bill  from  any 
person,  that  is  enough;  and  it  is  not  sufficient  for  the  de- 
fendant to  shew  that  there  waft  not  such  a  consideration 
as  would  support  an  action,  independently  of  the  bill." 
And  in  Clarke  v.  Mar$den(f),  it  was  held,  that  it  was  not 
of  itself  a  defence  to  an  action  by  the  indorser  of  a  bill  of  ex- 
change, to  plead  that  it  was  accepted  for  the  accommodation 
of  the  drawer,  witiiout  consideration,  and  was  indorsed 
over  after  it  became  due. 

Parke,  B. — In  that  case,  the  Court  might  have  thought 

(a)  10  B.  &  C.  678.  (rf)  2  B.  &  Ado.  326. 

(6)  6  Price,  111.  (e)  2  C.  &  M.  372. 

(c)  6  Bam.  &  Cres.  501.  (/)  1  Taunt.  224. 
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1835.        that  an  agreement  not  to  negotiate  the  bill  would  have 
Easton       ^^^^  A  difference.    There  was  a  similar  case  in  this  Court 

«•  last  term,  where  the  parties  had  leave  to  amend  (a). 

Peatcbbtt. 

Alexander  and  CowUng^ — ^At  all  events  the  words  **  had 
and  received'*  vitiate  the  plea.  Taking  them  most  strongly 
against  the  party  pleading  themj  they  must  be  understood 
to  mean  some  tangible  consideration. 

Lord  Abinoer,  C.  B. — That  argument  would  exclude 
all  consideration  of  advantage  without  any  thing  of  value 
being  received  by  the  defendant. 

Parke,  B. — ^If  the  plaintiff  had  forborne  to  sue  for  a 
timcj  would  not  that  have  been  a  consideration  had  by  the 
defendant? 

Alexander  and  Cowling. — In  the  case  of  a  guarantici  or 
the  like,  there  is  a  consideration  for  the  promises  both  of 
the  guarantee  and  the  guaranteed;  but  the  latter  only  can 
be  said  to  have  **  bad  or  received"  the  consideration,  and 
to  be  the  debtor.  A  forbearance  to  sue  the  defendant 
would  have  been  a  consideration  '*  had  or  received**  by 
him;  but  a  forbearance  to  sue  another  at  the  request  of 
the  defendant  would  not,  and  would  therefore  be  excluded 
by  the  plea*  No  consideration  need  be  received  by  the 
defendant;  all  that  is  requisite  is,  that  a  consideration 
should  move  from  the  plsuntiff,  and  at  the  request  of  the 
defendant  All  precedents,  as  far  as  they  can  be  found, 
haive  no  such  words  as  consideration  ''  had  or  received*" — 
e.  g.  those  in  the  replications  in  Hedges  v.  Sandon  (b), 
Smith  V.  Dovers  (e).  There  is,  therefore,  rather  a  defec* 
tive  title  or  defence,  than  one  defectively  set  forth;  and 


(a)  See  Stein  v.  Yglaiat,  ante,  252.  (6)  2  T.  R.  439. 

XO^Dougl.  428. 
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therefore  it  is  not  cured  by  verdict.  The  case  is  the  same 
as  if  no  evidence  of  consideration  had  been  offered  by 
the  plaintiff,  and  is  therefore  as  if  the  objection  were 
taken  on  general  demurrer  to  the  plea.  If,  then,  the  de« 
feet  be  not  cured  by  verdict,  the  plaintiff  is  entitled  to 
judgment  non  obstante  veredicto.  GoodburneY.  Bowman  (a) 
has  laid  down  as  a  general  rule,  that,  since  the  statute  of 
Anne,  which  enabled  a  defendant  to  plead  several  matters, 
if  some  of  those  pleas  be  bad  after  verdict,  the  plaintiff 
shall  have  the  benefit  of  the  verdict  he  has  obtained 
against  the  defendant  on  the  other  pleas,  unless  good  rea- 
son to  the  contrary  be  shewn.  The  language  of  the  Court 
in  Clement  v.  Levois  (6)  as  to  the  venire  is  ambiguous;  but 
as  they  gave  judgment  for  the  plaintiff,  the  venire  could 
have  been  only  to  assess  damages,  and  not  to  retry  the 
issues.  But,  in  addition,  that  case  is  founded  on  Chey^ 
ney's  case  (c),  which  goes  on  the  sole  reason  that  an  attaint 
would  have  lain  against  the  jury  for  not  finding  damages, 
and  that  where  such  is  the  case,  the  defect  cannot  be  sup- 
plied by  a  writ  of  inquiry;  but  since,  and  probably  in 
consequence  of  Clement  v.  Lewis,  the  6th  Geo*  4,  c.  50,  s* 
60  has  abolished  the  writ  of  attaint,  and  all  its  conse- 
quences ;  otherwise  the  abolition  would  have  been  a  nul- 
lity in  practice,  and  therefore  it  has  enabled  the  Court  to 
Rward  a  writ  of  inquiry  to  assess  the  damages  of  the  plain- 
tiff on  the  pleas  of  payment.  The  Court  will  look  to  the 
whole  of  the  record,  and  upon  that  it  will  appear  that  the 
first  plea  is  no  answer  to  the  action,  and  the  plaintiff  is 
therefore  entitled  to  judgment. 

Cur*  adv.  vult* 

Lord  Abinger,  C.  B.,  on  the  last  day  of  term,  delivered 
the  judgment  of  the  Court.    After  stating  the  pleadings, 


(o)  9  Bin^.  632,  667.  B.  297 ;  3  B.  &  Aid.  702. 

(6)  7    Moore,  200;   3  Brod.  &         (c)  5  Co.  464. 


481 


Pratcbett. 


483. 


CASES  ON  POINTS  OF  PRACTICE,  EXCH. 


1835.         Ilia  Lordship  proceeded  thus: — We  are  disposed  to  think 
EAsTON       ^^  P^^^  clearly  bad  on  special  demurrer.    The  object  of 
^-  the  new  rules  was,  to  give  notice  by  the  pleadings  what 

was  the  real  consideration  for  the  bill,  as  that  it  was  an 
accommodation  bill,  or  that  it  was  given  for  a  gambling 
debtj  or  any  of  the  various  other  defences  which  may  be 
set  up  to  an  action  on  a  bill  of  exchange:  which  object 
would  be  entirely  frustrated  if  a  plea  of  this  sort  could 
stand ;  and  therefore  the  plea  ought  to  have  shewn  what 
the  nature  of  the  transaction  was.  But  the  question  here 
is,  whether,  after  verdict,  this  plea  can  be  sustained,  both 
parties  having  gone  to  issue  upon  the  plea  in  the  general 
terms  in  which  it  was  pleaded,  and  both  parties  being  at 
liberty  to  go  into  the  question  of  consideration.  That  ques- 
tion turns  upon  the  particular  form  of  the  issue,  the  wocds 
of  which  are  *' without  having  or  receiving  any  considera!* 
tion,"  and  whether  these  words  exclude  certain  considera- 
tions, such  as  forbearance  or  giving  credit,  which  could 
not  be  properly  said  to  have  been  had  or  received.  As 
far  as  regards  those  considerations,  I  think  a  party  may 
fairly  be  said  to  have  them.  It  was  objected,  however,  that  a 
bill  might  be  indorsed  as  a  gift,  and,  if  so,  it  would  in  one 
sense  be  without  consideration ;  but  such  a  gift  must  have 
been  made  upon  some  ground,  as  of  relationship  or  affec- 
-tion.  Family  affection  might,  I  think,  be  such  a  consider- 
ation as  would  sustain  the  plea.  If  a  man  give  money  as  a 
gift,  he  cannot  recover  it  back;  but  a  promise  merely  to 
give  money  would  not  be  binding,  and  therefore  I  do  not 
see  myself  how  such  a  case  can  raise  a  cause  of  action* 
Where  a  negotiable  instrument  is  given  to  a  party,  who 
discounts  it  and  receives  the  money,  as  the  donor  could  not 
recover  it  back,  the  gift  would  be  a  good  consideration. 
But  the  question  is  different,  whether  he  thereby  binds 
himself  to  pay  the  bill.  No  case  has  been  cited.  A  parol 
promise,  or  one  not  under  seal,  does  not  bind  without  a 
consideration ;  a  gift  is  not  such  a  consideration  as  would 
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maintain  an  action ;  and  theirefore  we  think  the  plea  means         1895. 
no  such  consideration  as  would  maintain  an  action,  and,       EkMron 

therefore,  that  after  verdict  the  plea  is  good.  «- 

Pratohett. 

Rule  discharged. 


Atkinson  r.  Warne. 

JLRESPASS.  •  The  declaration,  which  contained  one  where  a  plea 
count  only,  charged  that  the  defendant  on  &c.,  with  force  ^^^^  (thrde^~ 
and  arms,  made  an  assault  upon  and  beat  the  plaintiff,  and  ^J^^^  ^^J^ 
caused  him  to  be  apprehended  on  a  false  and  malicious  and  no  evidence 

1  *»rf»i  in-.!-  i»  -J.  •      was  given  of  the 

charge  of  felony,  and  forced  him  to  go  from  a  certam  second  assault 
dwelling-house  situate  &c.  into  a  public  street  and  in  and  ^^^^^^f^^^ 
along  divers  public  streets  to  a  certain  station-house,  and  «»»« J«Tr  found 

,  •  J      i_  p       '  verdict  for  the 

there  imprisoned  the  plaintiff  upon  the  said  charge  for  defendant:— 
the  space  of  three  days  then  next  following,  and  after-  wasunnecessary 
wards  then  compelled  him  to  go  into  a  public  street  and  ^^^l'^'^^ 
in  and  along  divers  public  streets  to  a  public  office  situate  in  thepiea,  it 
&c.,  and  then  and  there  imprisoned  the  plaintiff  upon  the  Miry  to  prow  it 
said  charge,  without  any  reasonable  or  probable  cause,  for 
a  long  time,  (to  wit)  forty-eight  hours  then  and  next  follow- 
ing, and  against  the  will  of  the  plaintiff,  by  means  where- 
of &c. 

Plea. — The  defendant  in  his  own  person  says,  that  be- 
fore the  commission  of  the  said  supposed  trespasses  in  the 
said  declaration  mentioned,  to  wit,  on  &c.  the  said  plaintiff 
did  then  feloniously  take,  steal,  and  carry  away  divers, 
(to  wit)  twenty  pounds  of  feathers,  part  of  a  certain  bed  let 
to  be  used  by  him  in  and  with  divers  rooms  and  premises^ 
part  of  the  dwelling-house  in  the  said  declaration  mentioned, 
under  a  certain  contract  entered  into  by  him;  whereby  the 
said  plaintiff  was  guilty  of  felony,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against 
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1835.  the  peace  of  our  lord  the  Kuig :  wherefore  the  defendant 
did  at  the  time  when  &c.  in  the  said  declaration  mentioned, 
assault  and  beat  the  said  plaintiff  and  gave  the  said 
plaintiff  in  charge  to  one  T.  B,  then  being  one  of  the  me- 
tropolitan peace  officers  according  to  the  statute,  and  a 
peace  oflScer  of  our  said  lord  the  King  duly  authorized  in 
that  behalf,  and  then  and  there  requested  the  said  T.  £.^ 
so  being  such  peace  officer  as  aforesaid,  to  take  the  said 
plaintiff  into  his  custody,  and  safely  keep  him,  and  carry 
and  convey  him  the  said  plaintiff  into  the  said  street,  and 
in  and  along  the  said  public  streets^  to  a  certain  station- 
house,  as  in  the  said  declaration  mentioned,  and  to  impri- 
son the  said  plaintiff  upon  the  said  charge,  and  to  carry  and 
convey  him  afterwards  before  some  one  of  the  justices  as- 
signed to  keep  the  peace  of  our  said  lord  the  King  within 
the  said  county,  to  hear  and  determine  divers  felonies  and 
misdemeanours  committed  within  the  said  county,  to  be  ex- 
amined by  and  before  such  justice  touching  and  concern- 
ing the  premises,  and  to  be  further  dealt  with  according  to 
law.  And  on  that  occasion  the  said  T.  £.,  so  being  such  peace 
officer  as  aforesaid,  at  the  request  of  the  said  defendant, 
did  assault  the  said  plaintiff,  and  did  take  the  said  plain- 
tiff into  his  custody;  and  because  the  said  plaintiff  did  re- 
sist and  beat  the  said  T,  B.,  and  would  not,  being  then  and 
there  requested,  peaceably  and  quietly  proceed  with  the 
said  T.  B.  to  the  said  station-house,  he  the  said  T.  B.  did 
then  and  there  necessarily  a  little  strike  and  beat  the  said 
plaintiff,  and  did  oblige  the  said  plaintiff  to  go,  and  did  carry 
and  convey  the  said  plaintiff  from  the  said  dwelling-bouse 
into  the  said  public  street,  and  in  and  along  divers  other  pub- 
lic streets  to  the  said  station-house  in  the  said  declaration 
mentioned,  and  did  then  and  there  imprison  the  said  plain- 
tiff upon  the  said  charge  for  the  said  space  of  time  in  the 
said  declaration  mentioned,  being  then  and  there  a  reason- 
able time  in  that  behalf;  and  as  soon  as  conveniently  could 
be  compelled  the  said  plaintiff  to  go  into  a  street  and  in 
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and  along  diTers  public  streets  to  a  public  office  situate  1835. 
&c.,  and  then  and  there  imprisoned  the  said  plaintiff;  and 
the  said  plainti£f  was  accordingly  carried  and  conveyed  in 
custody  to  the  said  public  office  before  J.  R;  Esq.  one  of 
the  justices  assigned  to  keep  the  peace  of  our  said  lord 
the  King,  within  and  for  the  county  aforesaid,  and  also  to 
hear  and  to  determine  divers  felonies,  trespasses,  and  other 
misdemeanours  in  the  said  county,  to  be  examined  by  and 
before  the  said,*/'.  A.,  Esq.,  so  beingsuch  justice  as  afore- 
sud,  touching  and  concerning  the  premises,  and  to  be  fur- 
ther dealt  with  according  to  law.  And  so  by  means  of  the 
premises  the  said  defendant  made  an  assault  upon  and  beat 
the  said  pldntiff,  and  caused  him  to  be  apprehended  on 
the  said  charge  of  felony,  and  forced  him  to  go  from  the 
said  dwelling-house  [into  a  public  street,  and  in  and  along 
divers  public  streets  to  the  said  station-house,  and  impri- 
soned the  said  plaintiff  upon  the  said  charge,  and  com- 
pelled him  to  go  into  the  said  public  street  in  that  behalf 
mentioned,  and  in  and  along  divers  public  streets  to  the 
said  public  office,  and  imprisoned  the  said  plaintiff  upon  the 
said  charge  for  the  said  space  of  time  in  the  said  declaration 
mentioned,  the  same  being  a  reasonable  time  for  that  pur- 
pose; and  which  are  the  said  supposed  trespasses  in  the 
said  declaration  mentioned ;  and  whereof  the  said  plaintiff 
hath  above  complained  against  the  said  defendant;  and 
this  the  said  defendant  is  ready  to  verify,  &c. 
Replication,  de  injurid. 

The  jury  having  found  a  verdict  for  the  defendant — 
F.  V.  Lee  now  moved  to  set  aside  the  verdict,  and  enter 
a  verdict  for  the  plaintiff,  on  two  grounds: — Firsts  that  the 
defendant  had  not  proved  the  whole  of  his  special  plea, 
no  evidence  being  given  of  the  fact  there  stated  that  the 
plaintiff  resisted  the  officers,  and  that,  therefore,  they 
used  violence  to  him ;  and  secondly ^  that  the  verdict  was 
against  evidence. 
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1836.  Lord  Abinoer,  C.  B. — ^The  defendant  has  justified  one 

assault,  and  only  one  assault  was  proved.  The  defendant 
has  gone  further  in  his  plea  than  was  necessary  (in  justify- 
ing a  second  assault),  and  I  think  it  was  unnecessary  for 
him  to  prove  that  part  of  the  plea.  There  was  but  one 
count  for  one  assault,  and  therefore  there  could  have  been 
no  new  assignment  of  another  assault  unless  the  plaintiff 
admitted  the  justification  as  to  the  assault  which  the  plea 
applied  to.  As  to  the  verdict  being  against  evidence,  it 
certainly  was  not  conclusive,  but  there  was  some  evidence. 
The  rule  must  be  refused. 

BoLLAND  and  Gurney,  Barons,  concurred. 

Rule  refused* 


Moody  v.  Aslatt. 

The  Court  re-  JtiUMFRE  Y  moved  for  a  rule  calling  on  the  defendant 
the  christian  to  shew  cause  why  the  declaration  and  issue  should  not  be 
tifftobeamend-  *"**^**ded  on  payment  of  costs,  by  altering  the  christian 
ed  after  issue      name  of  the  plaintiff  from  WiUiam  to  John.    The  action 

joined. 

was  brought  to  recover  damages  sustained  by  the  plaintiff 
in  consequence  of  the  upsetting  of  a  coach,  occasioned  by 
the  negligence  of  the  defendant.  The  writ  and  proceed- 
ings throughout  stated  the  plaintiff's  name  as  WiUiam 
Moody,  his  real  name  being  John  Moody^  It  a]^peared 
that  there  were  two  Moody s,  father  and  son;  the  father, 
whose  name  was  John,  was  proprietor  of  the  coach,  and 
the  son,  whose  name  was  WiUiam,  was  the  coachman.  It 
was  apprehended  that  the  mistake  might  occasion  some 
difficulty  at  the  trial. 

Parke,  B. — ^It  is  only  a  misnomer,  and  cannot  now  be 
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taken  advantage  of  by  the  defendant.  The  accident  hap-  1885. 
pened  to  John;  and  if  he  is  the  real  party  suing^  the  defen-  ^^  ^ 
dant,  before  the  statute  {a),  could  only  have  pleaded  in  «• 

A.ALAVF 

abatement,  and  therefore  no  difficulty  can  arise.     You 
may  go  on  with  your  action. 

Aldsrson  and  Gvrney,  Barons,  concurred. 

Rule  refused. 

(a)  3  &  4  V(^.4,  c.  42,  s.  11.  mer  of  the  plaintiff  (even  id  the 

This  section  takes  away  pleas  in  name  of  a  corporation)  must  for- 

abatement,  and   in  lieu   thereof  merly  have  been  pleaded  in  abate- 

enables  the  defendant  to  cause  ment.    Clerk  of  Trtateei  of  Taun- 

the  declaration  to  be  amended  at  ton  Market  v.  Kimberl^,  2  Bla. 

the  plaintiff's  expense.    Misno-  1120. 


Short  r.  Campbell. 

JrRICE  moved  to  discharge  a  defendant  out  of  custody  An  affid«Tit  of 

<Hi  account  of  the  insufficiency  of  the  affidavit  to  hold  to  ^rson^ho  de-^ 

bail.    The  affidavit  was  made  by  a  person  who  described  "^^^^  ^'"^^ 

^       ^  as  agent  and 

himself  as  agent  and  collector  to  the  plaintiff  an  hotel-  collector  to  the 

keeper  in  the  Strand,    It  was  urged  that  it  did  not  ap-  LteUkeeper— 

pear  what  means  the  deponent  had  of  knowing  that  the  ^^^  >uffi<^t. 
defendant  was  indebted  to  the  plaintiff  in  the  sum  sworn 
to. 


Per  CffrMUfi.— The  affidavit  is  sufficient 


Rule  refused. 
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1835. 

Jones  «.  Bramwell. 

\?herethe  JiUMFREY  shevfcd  cause  against  a  rule  which  bad 
2t  ttS^!tnd  ^®®"  obtained  by  W.  H.  Watson  for  staying  the  proceed- 
there  are  dr-  ings  in  tfais  action  on  payment  of  costs.  From  the  affida- 
nupidon  in  the  vits  it  appeared  that  the  action  was  brought  by  the  plaintiff 
Siusttyp^'*  on  an  apprentice  deed  against  the  defendant,  who  had 
ceedingi  on        Covenanted  with  the  plaintiff  as  trustee  for  the  apprentice^ 

MtTDieDt  of  the 

debt  into  Court,  who  was  his  nophew,  to  teach  him  the  business  of  a  sur- 
mwirof^to ;  8®^"  ^'^^  apothecary ;  and  when  the  time  was  nearly  ex- 
'T^'V^*  -  P*"^®^>  ^*  turned  out,  that  in  consequence  of  the  defendant 
ply  to  the  Court  not  having  been  duly  licensed,  the  apprentice's  time  of  ser- 
tra  costs  out  of  ^1^  ^A8  wholly  lost.  The  father  was  insane,  and  the 
c^urT^^'^        plaintiff's  name  was,  according  to  his  affidavit,  inserted  in 

the  deed  with  the  knowledge  and  approbation  of  the 
mother.  The  action  was  brought  to  recover  back  the 
premium  of  1002.  paid  with  the  apprentice.  The  mother 
swore  that  the  action  was  brought  without  her  knowledge 
or  approbation,  and  that  the  plaintiff  had  no  right  to  in- 
terfere. It  was  now  contended  that  as  it  was  the  duty  of 
the  trustee  to  bring  the  action,  the  Court  would  not  stay 
the  proceedings  except  on  the  terms  of  paying  the  100/.  and 
all  costs  to  the  plaintiff.  On  the  other  hand,  it  was  alleged 
that  the  plaintiff  was  not  a  responsible  person ;  and  that, 
under  the  circumstances,  if  he  was  indemnified  against  the 
costs,  it  would  be  sufficient. 

Lord  Abinger,  C.  B. — ^We  think  the  rule  should  be 
absolute  on  bringing  the  100/.  /  into  Court  and  on  payment 
of  costs.  The  action  appears  to  be  brought  suspiciously, 
and  the  plaintiff  will  have  an  opportunity  of  moving  to 
have  his  extra  costs  out  of  the  100/.;  and  the  Court  will 
then  judge  whether  it  will  be  proper  or  not  to  make  the 
order. 

Rule  absolute. 


HILARY  TERMi  5  WILL.  IV.  489 

1835. 

Sutton  v.  Burgess. 

ARCHBOLD  shewed  cause  agiunst  a  rule  which  had  A  copiaf,  which 
been  obtained  by  Mansel,  calling  upon  the  plaintiff  to  £^m|Mif"« 
shew  cause  why  the  bail-bond  given  by  the  defendant  fbaU  be  found 
should  not  be  cancelled,  and  the  defendant  discharged  out  wick,"  instead 
of  custody.     The  rule,  was  moved  for  on  two  grounds —  ^^^  ^^  ^iM ' 
first,  that  the  copy  of  the  cajias  served  on  the  defendant  J^ri^ewto  *'''" 
was  an  incorrect  one ;  the  copy  of  the  writ  was  thus :  "  if  warrant  the 
«e  shall  be  found  in  your  bailiwick,"  instead  of  "  if  she  shall  chai^ng  the 
be  found  in  your  bailiwick/'  as  it  was  in  the  writ.     He  con-  custody. '  '^™ 
tended  that  the  mistake  was  immaterial,  and  relied  upon      ^^  indorse- 

"^         ment  on  the 

Forbes  v.  Mason  (a),  where  the  Court  of  Common  Pleas  copy  of  a  capias 
refused  to  discharge  a  defendant,  because  in  the  copy  of  fendant  at  the  ' 
the  capins  the  particles  "the"  and  "by"  were  omitted,  J^'J^^^^wcjj 
the  Court  considering  that  the  meaning  of  the  writ  was  not  required  the 

,  ,       ,  defendant  to 

altered  by  the  omissions.     The  second  objection  was,  that  pay  the  debt 
the  indorsement  was  wrong.    After  stating  the  debt,  it  fr^m Rearrest' 
proceeded  thus :  "  and  if  the  amount  thereof  be  not  paid  ^J  •ernce 

'^  ^  '^  thereof: — Hild, 

within  four  days  from  the  arrest  or  service  hereof,  "&c.  The  sufficienL 
form  given  by  the  act  has  the  word  "  service."  In  all  the 
cases  which  have  occurred  on  the  form  of  this  indorse- 
ment the  word  "service"  was  omitted  altogether.  The 
act  requires  the  party  arrested  to  be  served  with  a  copy ; 
but  the  copy  is  served  upon  the  defendant  after  the  arrest, 
and  therefore  ^'arrest"  and  "service"  are  equivalent,  and 
the  defendant  could  not  be  misled. 

Manself  in  support  of  the  rule,  cited  the  words  of  the 
act  (&),  which  requires  a  copy  to  be  given  to  the  sheriff^s 
officer,  who  is  to  deliver  it  to  the  defendant.  The  copy 
ought  to  be  correct.  In  Forbes  v.  Mason  the  sense  was 
not  altered.     In  Smith  v.  Cromp  (c),  the  Court  said  they 

(a)  Ante^  Vol.  3,  p.  104;  I  Biog.  N.  S.  (b)  2  W.  4,  c.  39,  s.  4. 

(c)ADtc,  Vol.  l,p.  519. 

VOL.  III.  K  K  D.  P.  C. 
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1836.       jvrould  not  enter  into  the  question  whether  the  variance 
Sutton       ^*^  material  or  not     In  Smith  v.  Pennett  (a),  the  Court 
V.  said  the  copy  must  be  an  exact  copy ;  there  the  writ  was 

indorsed  **  Old  Jewry ^  Loudon!*  and  in  the  copy  "  hondon  " 
was  omitted.  Here  if  the  word  "  she  "  is  taken  away  altoge- 
ther>  there  would  be  a  material  omission.  The  second  ob- 
jection is  also  material,  because  the  form  given  by  the  act 
has  not  been  followed.  In  Cooper  v.  Waller  (6)»  the  Court 
drew  a  distinction  between  a  noncompliance  with  the  act 
of  Parliament  and  a  rule  of  Court,  and  held  that  the  former 
was  a  positive  informality,  and  that  the  latter  was  an  irre- 
gularity merely,  though  they  thought  it  right  to  give  the 
plaintiff  an  opportunity  to  amend. 

Lord  Abingbr,  C.  B. — Upon  the  first  point,  the  case 
in  the  Common  Pleas  of  Forbes  v.  Mason  is  exactly  in 
point.  Here  there  is  no  different  word  introduced,  nor  is 
the  sense  altered. 

BoLLAND,  B. — ^The  writ  afterwards  explains  what  is 
meant  by  the  following  words,  ^'  and  her  safely  keep.** 

Parke,  B. — As  to  the  indorsement — as  the  copy  was 
not  served  till  after  the  arrest,  the  word  "  arrest"  may  be 
rejected  as  surplusage. ,  The  defendant  could  not  have 
been  misled. 

Rule  discharged  with  costs. 

(a)  Ante,  VoL  2,  p.  664.  (6)  Ante,  p.  167. 
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1P35. 

Hunter  r.  Hornblower. 

JSLACKBURNE  had  obtained  a  rule  msi  for  a  new  Atthenssizes 
trial  in  this  action,  on  the  ground  that  the  cause  had  been  [^e  rauses^are 
tried  at  the  last  Yorkshire  Assizes,  and  taken  as  an  unde-  «»««*;«<'  *>y  ^*>e 

marshal  in  two 

fended  cause,  in  the  absence  of  the  defendant  and  his  at-  liits,  one  for 

.  ,  «  .     •  •!  •       t  ^^  ^^t  Riding 

tomey,  without  the  cause  being  set  down  in  the  paper  or  and  the  other 
in  the  marshal's  book.  Siding.^  a' 

caiue  having, 
^  •  ^y  roistake, 

Alexander  shewed  cause,  upon  an  aflSdavit  that  notice  of  been  entered  by 
trial  had  been  regularly  given,  that  the  cause  was  entered  the  wrong  lUt, 
in  the  marshal's  book  in  the  regular  way,  and  was  pum-  u^g^n^e" "" 

bered  47,  cause,  the  de- 

fendant's attor- 
ney having 

Alderson,  B. — The  causes  are  entered  in  two  lists  for  'ne  list,  without 
the  East  and  West  Riding;  it  does  not  appear  in  which  ^nd»«»8>**  Th« 
list  it  was  entered.  new  trial,  and 

held  that  the  at- 
torney was  not 

Alexander.— yf^s  it  not  the  duty  of  the  defendant's  J^ihtbu.**'"*" 
attorney  to  search  both  lists? 

Alderson,  B. — I  think  not. 

Parke,  B. — It  will  depend  upon  the  fact  whether  a 
mistake  was  made  in  entering  the  cause  in  the  wrong  book. 

On  a  subsequent  day  his  Lordship  said,  that  the  mar- 
shal's book  had  been  examined,  and  the  cause  was  found 
to  have  been  entered  in  the  wrong  book,  and  that  there* 
fore  there  should  be  a  new  trial. 

Rule  absolute. 


K  K  2 
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1835. 

V1CKER8  r.  Cock. 

Upon  trials  be-  ASSUMPSIT  on  a  special  agreement)  whereby  the 
iM^therVarty  is  plaintiff  agreed  with  the  defendant  to  paint  a  ship,  &c.  in 
*u^*l!5?'®*®     a  workmanlike  manner,  for  12/.,   to   the  satisfaction  of 

shenff  i  notes  ^  '  ' 

fcr  the  purpose  Captain  Broum;  breach,  that^  after  part  of  the  work  was 
motion  for  a        done,  the  defendant  refused  to  allow  the  plaintiff  to  finish 

"7n  ««»p»<<  *^®  ^^^^'  '^*^®  defendant  pleaded  that  the  part  that  was 
for  refusing  to     done  was  not  donc  in  a  workmanlike  manner  to  the  satis- 

allow  the  plain- 

tiffto  proceed  faction  of  Captain  £.,  and  that  he  therefore  discharged  the 
work  according  plaintiff;  upon  which  the  plaintiff  took  issue.  The  cause 
JheTefwdMt  ^*^  ^^^^^  before  the  sheriff,  and  the  defendant  began,  and 
pleaded  that  the  obtained  a  verdict.     It  had  been  objected  at  the  trial,  on  the 

work  was  to  be  i   .     ./»»     t  t  .   .      %-         .   -.      .  .  « 

done  to  the  part  of  the  plaintiff,  that  the  captain  s  dissatisfaction  with 
!i.  k^andtiiat  *^®  work  done  ought  to  have  been  proved  by  himself;  he 
putof  the  work  ^gg  proved  to  be  alive.     The  objection  was  overruled. 

which  was  done  *■  * 

was  not  done  to 

and  that  there-  Motisel  HOW  moved  for  a  new  trial;  and  as  the  sheriff's 
ch?\*d^thc  notes  had  been  delivered  to  one  of  the  Judges,  Mansel 
plaintiff:—         applied  for  them  for  the  purpose  of  making  the  motion ; 

Held,  that  upon    ,  ,       ^  i.       •    .  i        i  -1:1 

this  issue  it  was  but  the  Court  Were  of  opinion  that  he  was  not  entitled  to 
for\hrdefeiw  ^^^  notes  for  that  purpose.  Mansel  then  renewed  the  ob- 
dam  to  call        jection  that  the  plea  was  not  proved,  and  contended  that 

nothing  but  the  evidence  of  Captain  B,  was  sufficient  for 
that  purpose;  and  also  that  Captain  B»  had  no  power  to 
discharge  the  plaintiff  in  the  course  of  the  work,  unless  it 
was  proved  that  the  work  was  not  done  to  the  satisfaction 
of  Captain  B. 

Parke,  B. — Your  motion  is  rather  for  judgment  non 
obstante  veredicto,  or  in  arrest  of  judgment.  The  plain- 
tiff could  not  have  recovered  for  his  work  without  proving 
that  it  was  done  to  the  satisfaction  of  Captain  Broum. 
The  breach  in  the  declaration  was  for  discharging  the 
plaintiff  from  doing  the  remainder  of  the  work ;  to  prove 


HILARY  TERMi  5  WILL.  IV".  403 

that,  the  defendant  was  certaintly  not  bound  to  'Call  Cap-  1^^^* 

tain  Brown:  but  the  fact  might  be  proved  in  any  other  vigkbrs 
way. 


Cock. 


Lord  Abinger,  C.  B.,  Bolland,  andGuRNSY,  Barons, 
concurred. 

Rule  refused. 


Neal  r.  HOLDEN. 
ffOHN  JERVIS  had  obtained   a  rule  nisi  calling  on   An  attorney 

rwi  *  1  1   .     •/•»»  I  who  gives  a 

Taoram^  the  plaintiff  s  attorney,  to  shew  cause  why  an  &ite  residence 
attachment  should  not  issue  against  him  for  giving  a  false  J^jthouVusing 
address  of  the  plaintiff:  and  why,  in  default  of  his  giving  proper  means 

..  ..  Ill  ^^  ascertain 

the  true  address  within  a  certain  time,  he  should  not  pay   whether  it  is 
all  the  costs  incurred  by  the  defendant;  and  why  all  pro-  Objects*' himself 
ceedings  should  not  be  stayed.  to  the  costs 

o  J  which  may  be 

occasiotied  by 

Kelly  shewed  cause  upon  an  affidavit  of  the  attorney,  attachment 
from  which  it  appeared,  that  in  November,  1832,  he  ap-  J^f^'j]**™; 
plied  on  behalf  of  the  plaintiff  to  the  defendant,  for  a  debt  lUbie  to  pay 

,  ,  ,  .     the  cwts  of  the 

of  3/.  Tor  some  flour  supplied  by  the  plaintiff,  for  which  actioo,ifheis 
the  defendant  had  become  responsible ;  that  the  defendant  ^.^^"^^^J 
then  called  on  him,  and  admitted  that  he  had  become  re-  quiry.togive 

his  cnent  s  resi- 

sponsible,  but  supposed  it  had  been  paid  for.  In  October,  dence. 
1833,  the  attorney  received  a  letter  from  the  plaintiff, 
dated  *'  Bridport"  directing  him  to  take  legal  proceedings 
against  the  defendant,  and  he  afterwards  received  another 
letter  from  the  plaintiff  dated  Lynn;  that,  on  a  summons 
having  been  taken  out  by  the  defendant  requiring  the 
plaintiff's  attorney  to  give  the  residence  of  the  plaintiff, 
he  had  consented  to  it,  and  given  "  Bridport,**  the  date  of 
the  letter;  but  the  plaintiff  not  being  found  there,  the 
attorney,  on  another  summons  being  taken  out,  gave 
*•  Xywii,"  the  date  of  the  second  letter.     That  in  Hilary 
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1835^  Term,  1834,  the  defendant,  in  consequence  of  both  ad- 
dresses turning  out  to  be  false^  applied  to  this  Court  for  an 
attachment  against  the  attorney  for  giving  such  false  ad- 
dresses. The  Court,  on  that  occasion,  considering  the 
attorney  to  have  been  guilty  of  negligence  in  giving  those 
addresses  without  making  proper  inquiries,  ordered  him  to 
pay  the  costs  occasioned  thereby,  and  also  the  costs  of 
the  motion,  and  that  proceedings  should  be  stayed  until  a 
true  address  was  given.  It  was  now  contended,  that,  as 
there  had  been  no  new  default  on  the  part  of  the  attorney 
since  Hilary  Term,  1834,  this  motion  was  unnecessary 
and  unwarranted.  The  affidavit  further  stated,  that  nu- 
merous inquiries  had  been  made,  and  every  endeavour 
used  to  find  the  residence  of  the  plaintiff,  but  without 
success,  though  it  was  believed  he  had  gone  to  Van 
D%eman*s  Land;  and  that  it  had  been  ascertained  that 
the  plaintiff  had  once  lived  at  Bridport,  and  was  a  miller 
there,  but  had  left  at  Michaelmas ^  1832.  Though  the  at- 
torney had  acted  incautiously  in  giving  the  residences  he 
had  given,  without  making  proper  inquiries,  he  had,  it 
was  said,  been  sufficiently  punished  by  the  payment  of 
heavy  costs ;  but,  as  attorney,  he  was  not  liable  for  the 
costs  of  the  action,  and  could  not  prevent  his  client's 
going  away. 

Jervis,  in  support  of  the  rule,  relied  on  the  affidavit  of 
the  defendant,  that  he  knew  nothing  of  the  plaintiff,  and 
never  had  any  transaction  with  any  person  of  that  name; 
and  contended,  that  ,the  attorney  was  bound  to  give  the 
true  address  of  his  client  or  pay  the  costs  of  the  action. 
He  relied  on  the  words  of  the  17th  section  of  the  2  Will. 
4,  c.  39,  which  directs,  that  the  attorney,  on  being  required 
so  to  do,  shall  declare  in  writing  the  profession,  occupa- 
tion, or  quality,  and  place  of  abode  of  the  plaintiff,  on 
pain  of  being  guilty  of  a  contempt  of  Court.  If  the  writ 
was  issued  without  sufficient  authority,  the  attorney  is  in 
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contempt,  and  is  liable  either  to  an  attachment,  or  to  pay        1S35. 
the  costs  of  the  action. 

Lord  Abinger,  C.  B. — The  application  for  an  attach- 
ment is  too  late;  and  we  think  this  application  might  have 
been  spared,  and  that  the  rule  should  be  discharged  with- 
out costs,  and  proceedings  stayed  for  ever. 

Rule  discharged. 


Underhill  v»  Hurney. 

Cy/Z0MP7*0iV  obtained  a  rule  nisi  for  setting  aside  a  where  « defen- 
demurrer  to  the  second  count  of  the  declaration,  on  the  frivolous  de- 
ground  that  it  was  frivolous,  and  pleaded  for  delay.     The  j^^teTj*^ 
first  count  was  on  a  promise  to  the  plaintiff,  as  surviving  ^^  '*»?«  was 

i*    X  *        n   «  1  ,        rwii  ,  ''not  sufficient 

partner  of  John  Roberts  deceased.     The  ^ecoita  count  time  to  set  it 
commenced  thus:  "  and  whereas  in  the  lifetime  of  the  said  mwitlanda^o'- 
John  Roberts!*  &c. ;  without  averring  that  he  was  dead.  **°'*  '^^  "?;^® 

'  '  ^  ®  ^  to  set  It  aside, 

The  rule  was  drawn  up  on  reading  the  declaration  and  the  the  Court  would 

,  1  •      1        .  only  let  the  de- 

demurrer  and  marginal  note.  fendant  in  to 

plead  on  an 
affidavit  of 

ChancUess  shewed  cause,  and  objected  that  the  matter  menu,  pleading 
had  already  been  before  Mr.  Baron  Alderson,  at  cham-  paying  the  costs 
bers,  who  had  refused  to  interfere,  and  that  therefore  the  and*Ae1Ippii»- 
case  ought  to  have  been  set  down  for  argument  in  the  re-  ^^^^ 
gular  way.     It  appeared,  however,  that  then  there  was  not 
suflScient  time  to  have  had  it  argued  in  the  term,  and 

The  Court  were  about  to  make  the  rule  absolute ;  but, 
upon  an  affidavit  of  merits,  granted  leave  to  withdraw  the 
demurrer,  pleading  instanter,  and  paying  the  costs  of  the 
application  and  the  demurrer. 
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ft 

Dob  d.  Bakbr  v.  Roe. 
The  Court  wiu   ;£.  ^.  WILLIAMS  had  obtained  a  rule  nut  for  stoying 

Stay  proceed-  ....  "     ^ 

ings  in  an  action  the  proceedings  in  this  action  on  payment  of  costs,  on  the 
be^doubtfta  ground  that  the  action  was  proceeded  with  without  the 
tion  u*brou«hr  ^^^^ority  or  knowledge  of  the  lessor  of  the  plaintiff. 

with  the  know 
ledge  and  oon* 

sent  of  the  The  Solicitor^  GcueriU  and  Wighiman  shewed  cause. — 

^   ^^  *  In  the  affidavits  in  support  of  the  motion,  it  was  alleged 

that  the  lessor  of  the  plaintiff  had  been  out  of  her  mind  for 
a  twelvemonth.  The  tenant  was  the  son-in-law  of  the 
lessor  of  the  plaintiff,  and  swore  that  he  believed  that  she 
did  not  intend  to  turn  him  out  of  the  farm.  Her  son  and 
her  regular  medical  attendant  joined  in  the  affidavits  in 
support  of  the  motion.  On  the  other  side  were  the  affida- 
vits of  the  attorney  and  another  son,  and  also  of  a  medical 
man  who  had  seen  her  once  some  time  before,  who  swore 
that  she  was  not  out  of  her  mind,  and  had  authorized  the 
action,  and  knew  that  it  was  going  on.  There  was^  how- 
ever, no  affidavit  on  either  side  by  the  mother  herself. 

Parke,  B. — I  think  we  ought  to  be  satisfied  that  the 
mother  is  cognizant  of  the  proceedings  which  are  going  on 
in  her  name,  and  at  present  that  does  not  sufficiently  ap- 
pear. The  rule  must  therefore  be  absolute  for  staying  the 
proceedings  till  the  further  order  of  the  Court,  and  until 
the  Court  is  satisfied  that  the  action  is  proceeding  with 
her  knowledge  and  authority. 

Rule  absolute  accordingly. 
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Biggs  v.  Maxwell. 

JmANSEL  obtained  a  rule  nisi  to  set  aside  an  order  of  in  an  action  on 
Mr.  Baron  Bolland^  confining  the  defendant  to  the  plea  of  biu^^rdifen. 
the  general  issue.     It  was  an  action  on  an  attorney's  bill»  ^^**  attorney 

f  ^  suffered  judg- 

and  judgment  had  been  signed  for  want  of  a  plea;  but  on  menttogoby 

an  affidavit  of  the  defendant  that  she  had  supplied  her  at-  was  let  tuideon 

torney  with  money  to  put  in  a  plea,  but  that  he  had  run  ^g^^^***^ 

away,  a  Judge  at  chambers  gave  her  leave  to  plead  on  an  ment  of  costs, 

affidavit  of  merits  and  payment  of  costs.     She  accordingly  dant  was  let  in 

pleaded,  that  no  signed  bill  had  been  delivered  by  the  jSeSlJ^a'thafno 

plaintiff  according  to  the  statute.     A  Judge's  order  was  **«"*<}  ''>*i  ^»d 

iv  -I  '  r       ^  1  been  delivered, 

afterwards  obtained  for  leave  to  add  two  pleas — non  as-  and  afterwards 
sumpsii,  and  that  the  plaintiff  had  not  taken  out  his  certi-  Irnon-Znmp^ 
ficate — which  pleas  were  pleaded.     Some  weeks  after-  *?'■?*?  ^*!1^  ^ 

t^  tr  the  plamlin  had 

wards,  upon  application  to  Mr.  Baron  BoUand,  that  learned  not  uken  out 

Judge  made  the  order  (which  was  now  sought  to  be  set  The  plaintiff,  on 

aside),  that  the  defendant  should  be  confined  to  the  plea  5?;!gi*^"^J*"h^^^^ 

of  the  general  issuo.     It  was  sworn  that  the  three  pleas  ^^*»  obtained 

an  order,  con- 

were  necessary  for  the  defendant's  defence.  fining  the  de- 

fendant to  the 
pleaofthegene- 

Archbold  shewed  cause. — The  defendant  has  had  the  bill  "*  "■'if ', ,  P? 

Court  held  that 

taxed,  but  the  order  for  taxation  was  not  drawn  up  on  the  this  order  was 

usual  terms  of  paying  what  should  be  found  due.  The  plain-  pearing  that  the 

tiff  was  therefore  compelled   to  resort  to  an  action,  and  had  Aelau** 

ought  not  to  be  met  by  a  plea  that  the  bill  was  not  signed.  ^^^^ 

Mangel,  in  support  of  the  rule. — The  defendant  was  en- 
titled to  retain  her  first  plea.  It  ought  to  have  been  ob- 
jected  to  in  the  first  instance;  and  the  learned  Judge  had 
no  power  to  rescind  the  first  order  for  pleading  that  plea. 
There  is  an  affidavit  that  no  signed  bill  has  been  de- 
livered. 

Parke,  B. — The  defendant  has  had  all  the  benefit  of 
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1B35.  the  statute,  and  ought  to  have  paid  the  money.  After  a 
regular  judgment  by  default,  the  defendant  ought  not  to 
be  let  in  to  plead  that  plea. 

Rule  discharged. 


Alemore  v.  Adeane. 
Hope  v.  Same. 

Where  the  iher-  \j  HILTON  shewed  cause  against  a  rule  obtained  on  be- 

reiief  under  the  half  of  the  sheriff  Under  the  Interpleader  Act.    The 

Ac^'buTit^ap-  claimant  did  not  appear.     The  defendant's  effects  were  as- 

peared  that  an  signed  under  the  Insolvent  Act  on  the  same  day  that  the 

attachment  had       ®    ,  ^  ^  ^ 

been  akeady  sheriff  had  taken  the  goods  in  execution  at  the  suit  of  the 

him  for  not  re-  plauitiff.    That  was  on  the  Uth  oi  December.    Notiqp  of 

writ^he^ourt  ^^^  assignment  was  given  on  the  next  day.    Before  the 

would  only  present  rule  was  moved,  an  attachment  had  been  obtained 

make  the  rule  , 

abMiute  on  the    against  the  sheriff  for  not  returning  the  writ.     He  contend- 
pa^g  for'moT-  ^^  ^^^  ^^  plaintiff  had  been  brought  unnecessarily  before 

ingfortheat-       the  Court. 
tachment 

Lord  Abinoer,  C.  B. — ^The  attachment  was  regular, 
and  the  rule  can  only  be  absolute  on  payment  by  the  sheriff 
of  the  costs  of  the  attachment. 

Rule  absolute  accordingly. 

PUUt  appeared  for  the  sheriff. 
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White  v.  Brazier* 
JK.  ALEXANDER  moved  for  a  rule  to  review  the  Amwterofa 

»,  ,  .••  .ii<*i9  «i        vessel  detained 

Master  s  taxation  (m  taxing  the  defendant  s  costs  of  the  here  as  a  neces- 
day),  as  far  as  regarded  the  allowance  made  for  two  wit-  JTm  Jiowed'in 
nesses.     The  affidavit  of  one  of  the  witnesses  stated  that  «^»e  taxation  of 

costs  the  ex- 
he  was  master  of  a  vessel,  and  that  he  came  to  England  pensesof  his 

from  America;  and  that  he  should  have  returned  on  a  voy-  histraveiung 
age  there,  but  had  been  detained  in  this  country  as  a  wit-  SsSowed^a** 
ness  from  August  to  November;  that,  as  master  of  the  ves-  ci*»m  of  7/.  per 

month  for  wagety 

sel  he  was  entitled  to  receive  IL  per  month  wages,  but  had  which,  if  he  had 
only  been  allowed  by  the  Master  his  expenses  of  living  JJJ^  been^nti- 
here  and  his  travelling  expenses.  It  was  objected  before  ^  ^'"1?^^' 
the  Master  that  these  witnesses  ought  to  have  been  ex-  ance  was  pro- 

ner 

amined  on  interrogatories,  and  that  keeping  them  here  was 
an  unnecessary  expense ;  and  an  affidavit  of  the  attorney 
stated  that  the  Master  had  disallowed  the  principal  portion 
of  the  expenses  of  these  witnesses  on  that  ground.  It  was 
contended,  on  the  authority  of  Maccdpine  v.  Poles  {a), 
that  the  Master  ought  to  have  inquired  into  the  circum- 
stances and  exercised  his  discretion.  It  was  also  contend- 
ed that  the  witnesses  ought  to  have  been  allowed  wages 
for  the  time  they  were  necessarily  detained  here. 

Lord  Abinger  (having  inquired  of  the  Master)  said, 
that  a  discretion  had  been  exercised  in  the  disallowance  of 
certain  portions  of  the  sums  charged  for  the  witnesses,  and 
that  the  Master  was  right  in  not  allowing  the  claim  for 

wages. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

(a)  3  Tyrwhitt,  871 ;  and  ante,  Vol  2,  p.  299,  S.  C. 
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Ben  WELL  and  Another  v.  Hinxman  and  Another. 

Where  the  xjlLL  the  matters  in  question  in  this  cause  between  the 
ing  an  award  is  p^i^ties  were,  by  an  order  of  Gumey^  B.,  dated  ^th  May^ 
*"JI?I?!^^^.!u®  1834,  referred  to  an  arbitrator;  and,  by  the  terms  of  the 

arbitrator,  with-  '  j  j      j 

out  strictly  com-  reference,  he  was  to  make  and  publish  his  award  in  writ- 

plying  with  the    .  i     i*  i      r^o  %       i*    -r  •  i 

directions  of  the  mg  on  or  before  the  ^oth  of  June  next  ensuing^  or  such 
^nce'bu^tSetime  ^"^'1*^'^  ^r  ulterior  day,  not  exceeding  the  28th  July  next, 
is  subsequently    as  he  should  appoint  and  signify  in  writing  under  his  hand 

again  regularly  ,  <=»      .^  «3 

enlarged,  with  to  be  indorsed  on  that  order,  and  as  the  Court  of  Exche^ 
iheMirtre",no  Jtt^,  or  a  Baron  thereof,  might  order.  The  award  was 
objection  can  be  jajgd  the  10th  December,  1834,  and  it  was  recited  in  the 

made  to  the  . 

award  on  ac-  award,  that,  on  the  30th  May^  1834,  the  arbitrator  did 
irregular  en-  duly  enlarge  the  time  for  making  his  award  until  the  28th 
thc^timc?"*^  Jtt/y  then  next;  but  it  did  not  appear  that  that  enlarge- 
ment was  confirmed  by  any  rule  of  the  Court  of  Exche- 
quer ^  or  any  order  of  a  Baron  thereof.  The  time  was  en- 
larged two  several  times  by  Barons'  orders;  the  first  on  the 
i37th  July,  1834,  till  the  30th  October  then  next,  and  the 
decond  on  the  £4th  October,  1834,  until  the  31st  Decem- 
ber then  next  ensuing.  The  award  was  made  and  pub- 
lished in  writing  on  the  10th  December^  1831-.  The  two 
last-mentioned  orders  were  made  by  consent,  but  it  did 
not  appear  that  the  arbitrator  concurred  in  them  or  either 
of  them. 

fVkite  moved  to  set  aside  the  award  on  the  ground  that 
it  was  made  after  the  authority  of  the  arbitrator  had  ceased, 
and  that  the  first  enlargement  of  time  not  having  been 
properly  made,  that  is  to  say,  having  been  made  by  the 
arbitrator  only,  but  not  confirmed  by  rule  of  the  Court  of 
Exchequer,  or  order  of  a  Baron  thereof,  invalidated  the 
award.     He  relied  upon  Mason  v.  fFallis  (a)«     There,  by 

•     (fl)  10  B.  &  C.  107. 
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a  Judge's  order,  a  cause  was  referred  to  an  arbitrator,  so.        1^35. 
as  he  should  make  his  award  in  writing  on  or  before  the      benwbll 
Ist  day  of  July  then  next,  or  on  or  before  such  further  or  «• 

HiNXMANs 

ulterior  day  as  he  should  appoint  in  writing  under  his 
hand,  to  be  indorsed  on  that  order,  and  the  Court  of 
King's  Bench,  or  a  Judge  thereof,  should  order.  The 
arbitrator,  by  indorsement  on  the  order,  enlarged  the 
time;  but  at  the  time  when  he  made  his  award,  no  Judge's 
order  had  been  obtained  ratifying  that  enlargement;  and 
it  was  held  that  the  arbitrator  had  no  authority,  and  that 
the  award  was  bad.  The  question  of  consent  there  does 
not  appear  to  have  been  raised. 

Parke,  B. — I  am  of  opinion,  that,  if  the  latter  orders 
were  made  by  consent,  you  are  concluded  by  them.  The 
award  of  an  arbitrator  would  be  good  without  any  order  of 
reference;  and,  therefore,  when  the  time  allowed  by  the 
order  of  reference  had  expired,  there  was  nothing  to  pre- 
vent both  parties  from  agreeing  to  allow  the  arbitrator  to 
continue  to  act  until  the  award  was  made. 

White. — ^There  are  also  two  objections  on  the  face  of  the 
awsird—^rsif  the  award  is  not  final;  the  arbitrator  awards, 
orders,  adjudges,  and  determines  that  there  is  due  and 
owing  from  the  defendants  to  the  plaintiffs  the  sum  of  27/. 
4«.  9ef.,  and  awards,  orders,  and  adjudges,  that  payment 
thereof  shall  be  made  to  the  said  plaintiffs  or  their  attor- 
ney, and  on  their  behalf,  by  or  on  behalf  of  the  said  defen- 
dants, on  or  before  the  20th  January  next  ensuing,  at  the 
office  of  the  said  attorney  of  the  said  plaintiffs,  in  full  of 
all  demands;  and  that  upon  payment  of  the  said  sum,  to- 
gether with  all  costs  and  expenses,  pursuant  to  'the  said 
order  of  reference,  all  further  proceedings  in  the  said 
cause  shall  cease  and  be  no  further  prosecuted.  The 
award,  therefore,  is  not  final,  inasmuch  as,  if  the  money 
should  not  be  paid  by  the  defendants  on  the  day  appoint- 
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of  the  defendants  in  consenting  to  the  reference  havins 

Bbnwell  ®  ® 

V.  been  to  prevent  their  doing  so.     The  arbitrator  also  ex- 

H I K  XM  AN 

ceeded  his  authority  by  giving  a  day  of  payment  to  the 
20th  January,  when  he  had  not  authority  to  do  so. 

Parke,  B. — The  arbitrator  finds  a  certain  sum  to  be 
due  from  the  defendant.  If  the  award  had  stopped  there, 
no  objection  could  possibly  be  made  to  it,  and  the  only> 
question  is,  whether  the  latter  clause  was  intended  to  add 
any  qualification.  I  am  of  opinion  that  the  latter  clause 
does  not  qualify  the  former  part.  If  the  arbitrator  has 
exceeded  his  authority  by  ordering  money  to  be  paid  at  a 
future,  day,  when  he  had  no  power  to  do  so,  the  only  con- 
sequence will  be  that  that  part  of  the  award  being  void, 
the  money  was  payable  by  the  defendant  inunediately* 
Nothing,  therefore,  will  be  taken  by  the  motion. 

BoLLAND  and  Gurney,  Barons,  concurred. 


Beobie  f?.  Grbnville. 

Upon  an  issue  -L  HIS  was  an  action  of  trespass  for  false  imprisonment. 
oorT'thc'pUdn-  '^'^^  defendant  by  plea  justified  under  a  judgment,  upon 
tiff  gave  notice     which  an  issuc  of  nul  itel  record  was  taken  by  the  plaintiff. 

to  the  defend-  , 

ant  to  produce  The  roU  was  in  Court  at  the  instance  of  the  plaintiff,  upon 
u^n^lne^  *  a  notice  given  by  him  to  the  defendant  to  produce  it. 

gleet  to  do  so, 
moved  for  judg- 
ment   The  Mansel  moved  for  judgment  for  the  plaintiff,  for  non- 

CourtAeUUie  _        .  _   .  i  ,        i       ,    r      i 

notice  to  be  ir-    production  of  the  record  by  the  defendant. 

regular,  and  re- 
fused the  rule. 

Plait,  for  the  defendant,  objected  that  the  plaintiff's  pro- 
ceedings were  irregular. 
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Parke,  B. — The  plaintiff  ought  to  have  given  a  four  day         ^836. 
rule  to  produce.  B^^.,^ 


MatueL — ^The  rule  of  Hilary  Term,  4  fViU*  4,  s.  6,  ex- 
presses that  no  motion  or  rule  for  a  concilium  shaU  be  re<- 
quiredy  but  that  demurrers  as  well  as  all  special  cases  and 
speeial  verdicts  shall  be  set  down  for  argument,  at  the  request 
of  either  party,  with  the  clerk  of  the  rules  in  the  King^s 
Bench  and  Exchequer,  or  secondary  in  the  Common  Pleas, 
upon  payment  of  a  fee  of  one  shilling;  and  notice  thereof 
shall  be  forthwith  given  by  such  party  to  the  opposite 
party.  Rule  8  states,  that  where  a  defendant  shall  plead 
a  plea  of  judgment  recovered  in  another  Court,  he  shall 
in  the  margin  of  such  plea  state  the  date  of  such  judg- 
ment; and,  if  such  judgment  shall  be  in  a  Court  of  record, 
the  number  of  the  roll  on  which  such  proceedings  are  en- 
tered, if  any;  and  in  default  of  his  so  doing,  the  plaintiff 
shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea; 
and  in  case  the  same  be  Maely  stated  by  the  defendant, 
the  plaintiff,  on  producing  a  certificate  from  the  proper  of- 
ficer or  person  having  the  custody  of  the  t^ecords  or  pso- 
ceedings  of  the  Court,  where  such  judgment  is  alleged  to 
have  been  recovered,  that  there  is  no  such  record  or  entry 
of  a  judgment  as  therein  stated,  shall  be  at  liberty  to  sign 
judgment  as  for  want  of  a  plea,  by  leave  of  the  Court  or  a 
Judge.  He  contended,  that  the  plaintiff  at  all  events  was 
entitled  to  judgment,  as  the  defendant  had  not  marked  in 
the  margin  the  number  of  the  roll. 

Parke,  B. — You  ought  to  have  signed  judgment  on  that 
rule  if  it  applies.  You  ought  to  have  give  a  four  day  rule 
to  rejoin,  and  for  want  of  that  the  Court  cannot  give  you 
judgment. 

liord  Abinoer,  C.  B. — ^You  are  now  moving  for  judg- 


Orcnyillb. 
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Bbobib 
Grbnville. 


ment  on  non-production  of  the  record,  and  for  that  pur- 
pose you  should  have  given  a  four  day  rule. 

Piatt  app]ied  for  the  costs  of  appearing, 

But  the  Court,  considering  the  act  of  the  defendant  as 
shewing  cause  in  the  first  instance,  refused  to  give  costs. 


Where  a  cause 
standing  in 
the  paper  is 
postponed  at  the 
instance  of  the 
plaintiff,  on  pay- 
ment of  costs  by 
him,  the  defen- 
dant is  entitled 
to  no  more  costs 
than  he  would 
have  been  en- 
tided  to  if  the 
record  had  been 
withdrawn. 


Walker  r.  Lane. 

JitRLE  moved  for  a  rule  to  shew  cause,  why  the  Master 
should  not  review  his  taxation  of  costs,  under  these  cir- 
cumstances. Whilst  the  cause  was  in  the  paper  ready  for 
trial,  the  defendant  agreed  to  allow  the  postponement  of 
the  trial,  on  payment  of  costs  of  the  day  by  the  plain- 
tiff. The  cause  was  accordingly,  by  leave  of  the  Judge, 
postponed ;  and  was  again  put  in  the  paper,  and  remained 
in  the  list  three  days  before  it  was  tried,  when  the  plain- 
tiff obtained  a  verdict.  On  the  taxation  of  the  costs  of  the 
day,  it  was  contended  by  the  defendant  that  he  was  en- 
titled, not  only  to  the  usual  costs  of  the  day,  but  also  to 
the  costs  of  the  three  days  during  which  the  cause  was  in 
the  paper;  because  it  was  alleged  that  that  delay  and  the 
expense  consequent  thereon  had  been  caused  entirely  by 
the  postponement.  The  Master  had  refused  to  allow  the 
costs  of  the  three  days. 

Per  Curiam. — We  think  the  Master  was  right.  The 
plaintiff  ought  not  to  be  in  a  worse  condition  than  if  be  had 
withdrawn  the  record. 

Rule  refused. 
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1835. 

.  G18BORNE  r.  Wyatt. 
This  was  an  actioQ  of  trespass.    The  declaration  con-  Where  a  defen- 

1  n  .  •   .  r         1   •        cUnt  is  under 

tamed  two  counts  for  two  trespasses  m  seizing  the  plain*-  terms  to  plead 
tiff's  good9.  To  the  first  count  the  defendant  pleaded  jJlSJltiff  c«n^^ 
that^he  goods  were  taken  as  a  distress  for  800^,  by  virtue  "Pjy,  J®"1*^*L 

®  ^  ^"^  andifhedo,th« 

of  a  warrant  of  certain  commissioners  under  an  indosure  Court  will  give 

act    The  second  seizure  was  justified  for  a  sum  of  40L  ^Qdant  to  as- 

The  plaintiff  took  issue  on  these  pleas,  and  new-assigned  of^emurrw^ 

that  the  plaintiff  also  complained  of  a  taking  of  his  goods  fod  wui  allow 

for  a  further  sum  of  SOQl.    The  defendant  demurred  spe-  **  ^  **  "»" 
cially,  and|  among  other  grounds,  alleged  duplicity.    The 
plaintiff  signed  judgment. 

Amos  moved  to  set  aside  the  judgment. 

Whitehurst  shewed  cause  in  the  first  instance,  and  con- 
tended that  the  judgment  was  properly  signed,  on  the 
ground  that  the  defendant  was  under  terms  to  plead  issua- 
bly,  and  therefore  could  not  demur  specially  to  the  repli- 
cation. 

Parke,  B. — I  doubt  whether  it  was  intended  that  the 
•plaintiff  should  be  allowed  to  reply  double.  Let  all  the 
special  causes  be  struck  out  except  duplicity,  and  let  the 
demurrer  be  argued  on  the  first  paper  day;  but,  as  the  de- 
fendant ought  not  properly  to  have  demurred  specially, 
he  must  pay  the  costs  of  this  rule. 

The  rest  of  the  Court  concurred. 

Rule  absolute,  on  payment  of  costs. 

Ultimately,  upon  the  argument,  both  parties  had  leave 
to  amend. 

VOL.  111.  L^L  D.  p.  c. 
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Where  judg- 
ment had  been 
obtained  in  an 
action  in  the 
Palace  Court, 
where  the  de- 
fendant was 
in  cuitody,  the 
Court  would 
not,  at  the  in- 
stance of  the 
hail  for  the  same 
defendant  in 
another  action  - 
in  the  Exche- 
quetf  issue  a 
habeas  corpus  to 
the  Palace 
Court,  for  the 
purpose  of  re- 
moving the 
cause  there, 
with  the  body 
of  the  defSend- 
ant,  in  order 
that  the  bail 
might  render 
him  in  the  ac- 
tion in  the  £«- 
chequer. 


Lawes  r.  Hutchinson. 

rrALSH  shewed  cause  on  behalf  of  R,  Tatfhr,  against 
a  rule  which  had  been  obtained  by  Memiel,  calling  on  the 
plaintiff  and  R.  Taylor  (the  plaintiff  in  another  action 
against  the  same  defendant  in  the  Palace  Court)  to  sbew 
cause,  why  a  writ  o(  habeets  carpus,  directed  to  the  justices 
of  the  Palace  Court,  should  not  be  returned  and  filed^  and 
the  cause  in  that  court  removed  into  this,  and  ako  the  de- 
fendant's body;  and  why  the  bail  should  not  have  fourteen 
days'  time  to  render  the  defendant.    The  action  of  Taylor 
▼.  Hutchinson  in  the  Palace  Court  was  removed  into  this 
Court  on  the  6th  of  October  last,  and  was  afterwards  re* 
manded  to  the  Palace  Court.    The  21  Jac.  l,c.SS,  s.  3, 
enacts,  that,  if  any  action  or  suit  which  is  or  shall  hereafter 
be  brought,  commenced,  or  depending  in  any  court  of 
record  in  any  city,  liberty,  town  corporate,  or  elsewhere, 
shall  be  removed  ior  stayed  by  any  such  writ  of  habeas  cor- 
.puSf  or  other  writs,  to  be  sued  forth  or  out  of  any  of  his 
Mqesty*s  courts  at  Westminster,  and  afterwards  the  same 
action  or  suit  shall  be  remanded  or  sent  back  again  by  any  writ 
or  writs  of  procedendo^  or  other  vnrit  whatsoever,  then 
the  said  action  or  suit  shall  never  afterwards  be  removed 
or  stayed  before  judgment  by  any  writ  or  writs  whatsoever 
to  be  sued  forth  or  out  of  any  of  his  Majesty's  said  Courts 
at  Westminster.    This  cause,  therefore,  having  been  once 
remanded  to  the  inferior  court,  cannot  be  remoTed  again. 
The  cause  was  so  far  advanced  that  nothing  remained  but 
to  enter  up  final  judgment,  and  the  benefit  of  all  would  be 
lost  if  the  defendant  is  at  liberty  to  remove  the  cause 
again.    There  is  another  objection,  that  the  writ  was  not 
delivered  in  pursuance  of  the  43  EUx,  c.  5,  which  directs 
that  no  writ  of  habeas  corpus^  or  other  writ  to  remove  any 
cause  depending  in  an  inferior  court  having  jurisdiction 
thereof,  shall  be  received  or  allowed  by  the  judges  or  offi* 
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jcers  of  such  court ;  but  they  may  proceed  therein  as  if  no  1835. 

such  writ  were  sued  forth  or  delivered^  except  the  said        ^ 
writ  be  delivered  to  such  judges  or  officers  before  the  jury  v. 

have  appeared  and  one' of  them  is  sworn ;  and  in  2  Arch- 
bold*s  Practice,  it  is  said  that  the  writ  must  be  served  be- 
.fbre  any  of  the  inquest  are  sworn*  after  a  judgment  by  de- 
fiftult;  for  which  is  cited  S  Burrotes,  759.  This  motion, 
therefore,  is  clearly  too  late. 

ManseL—rThis  application  is  sworn  to  be  made  on  be- 
•half  of  the  bail,  and  for  their  discharge*  The  defendant's 
body  being  in  the  custody  of  the  Palace  Court,  the  bail 
cannot  get  at  him  to  render  him.  In  Waugh  v.  Ashford{d)^ 
where  the  defendant  had  been  committed  to  Newgate  on 
a  criminal  charge^  the  Court  ordered  the  time  for  render- 
ing the  defendant  to  be  enlarged,  in  order  to  give  the  par- 
ties an  opportunity  of  getting  the  defendant  committed  to 
the  Fhei,  so  that  he  would  then  be  within  the  power  of  the 
Court.  The  action  in  this  Court  was  commenced  previous- 
ly to .  that  in  the  Palace  Court ; '  imd,  th^refoire,  the  ques- 
tion is,  whether  the  inferior  court  had  a  right  to  take  the 
person  of  the  defendant  out  of  the  jurisdiction  of  this  Court, 
the  bail  having  a  prior'  right  to  his  custody.  The  term 
'^judgment*'  in  the  21  Jac.  1,  c.  S3,  may  be  considered  to 
refer  to  ^nn/ judgment.  That  act  does  not  exclude  this 
proceeding  after  final  judgment.  It  would  not  be  neces- 
sary that  proceedings  should  commence  de  novo,  but  from 
the  same  point  at  which  they  stood  in  the  court  below. 
It  does  not  appear  that  final  judgment  has  been  given 
in  the  court  below;  but  if  it  has,  we  are  clearly  entitled  to 
bring  up  the  body  of  the  defendant  for  the  purpose  of  re- 
moving him.  This  Court  has  an  inherent  jurisdiction  to 
remove  a  defendant;  the  defendant  will  come  into  Court 

(a)  Ante,  p.  133. 
ll2 


508  CASES  ON  POINTS  OP  PRACTICE,  EXCM. 

1835.        charged  with  the  Palace  Court  action^  and,  if  the  proceed* 
Lawes       ^"^^  cannot  be  removed,  he  must  be  remanded* 


HUTCRINBON. 


Parke,  B. — The  act  restricts  the  removal  of  a  cause  to 
any  time  before  judgment ;  after  judgment,  it  can  only  be 
removed  by  writ  of  error.  We  have  no  power,  therefore, 
except  for  the  purpose  of  enforcing  execution  under  the 
act,  to  remove  the  proceedings  after  judgment,  except  by 
certiorari  with  a  writ  of  error.  A  prisoner  in  custody 
of  the  sheriff  may  be  brought  up  by  the  Court  of  King's 
Bench,  because  that  Court  has  a  criminal  and  civil  jurisdic- 
tion. The  bail  are  the  legal  guardians  of  the  defendant, 
and  they  should  look  after  their  own  prisoner. 

Lord  Abinoer,  C.  B. — ^The  rule,  so  far  as  regards  R» 
Taylor,  must  be  discharged  with  costs. 

Rule  discharged  as  to  R.  Taylor  {a). 

{a)  See  2  Mann.  8c  Ryl.  366 ;    Ht^ward  v.  Wright,  8  B.  &  C.  dSd. 


.^  ^^  r./^/i'r^.J'.JKAt/^^ 


J^.J/hZ^ 


ScoTT  and  Another,  Assignees,  &c.,  0.  Williams. 

Wh«rcaii  JBJ.  F.  WILLIAMS,  on  behalf  of  the  defendant,  moved 

*hL"a  Uknccof  ^^^  ^^  attachment  against  the  plaintiff,  for  not  paying  mo- 
17/.  was  doe  ney  pursuant  to  an  award  and  the  Master's  allocatur,  upon 
JfflTto  the  de-     the  usual  aflSdavit  of  notice  and  a  demand  of  the  money. 

fendant,  but 
contained  no 

order  on  the  jf.  y,  Richards  shewed  cause  in  the  first  instance,  and 

the  money,  the  objected  that  the  affidavit  was  insufficient,  because  it  did 

uTSmt^t-  not  appear  that  a  copy  of  the  award  had  been  served  and 

taehment  for  j^f^  ^j^jj  ^\^^  plaintiff,  which  was  held  tobe  necessary,  before 

nonperformance  «-  '  *  ^         • 

«f  the  award,      an  attachment  could  be  moved  for,  in  the  case  ot  Laugher  v. 
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Laugher  (d).     But  the  award,  he  contended,  was  so         18d5v 
firam^d  as  not  to  entitle  the  defendant  to  move  for  an  at- 
tachment*   The  order  of  reference  was  of  the  cause  and 
all  matters  in  difference*    The  award  was,  that  no  baktnce 
was  due  from  the  defendant  to  the  plaintiffs^  but  that  a 
balance  of  17/.  was  due  from  the  plaintiff  to  the  defendant. 
The  award,  however,  contained  no  order  to  pay,  and, 
therefore,  though  an  action  might  be  maintained  upon  the 
award,  no  attachment  will  lie.     Neither  can  the  nonpay- 
ment of  the  costs  be  a  ground  for  an  attachment;  for  there 
is  no  order  that  the  costs  shall  be  paid  to  the  defendant 
The  award  merely  says,  "  I  further  order  and  adjudge  that 
the  costs  and   charges  of  the  reference  and  incidental 
thereto  shall  be  paid  by  the  plaintiffs  at  the  time  of  the 
delivery  of  the  award.'*     It  is,  therefore,  quite  uncertain 
to  whom  the  money  is  to  be  paid.     But  the  award  is  al- 
together void,  and  any  defence  which  might  be  taken  ad- 
vantage of  in  an  action  on  the  award,  would  be  a  good  an- 
swer to  a  motion  for  an  attachment.     The  action  was 
brought  by  the  plaintiffs  as  assignees  of  a  bankrupt,  and 
there  was  no  intention  to  refer  their  personal  liability. 
Secondly — ^The  reference  was  to  two  persons,  with  power 
to  appoint  an  umpire.     The  arbitrators  appointed  an  um- 
pire, and  the  award  was  made  by  one  arbitrator  and  the 
umpire,  though  no  difference  existed  between  the  arbitra- 
tors.   It  ought  to  have  been  made  by  the  arbitrators,  or 
by  the  umpire,  or  by  all  three. 

Lord  Abimger,  C.  B. — Have  you  a  right  to  attack  the 
award  upon  this  motion?  If  you  had  moved  to  set  aside 
the  award  upon  affidavits,  the  other  side  would  have  had 
an  opportunity  of  answering  the  aflSdavits. 

Richards, — ^According  to  Thomas  v.  Harrop^b),  tbt5 
(a)  2  Cr.  &  J.  398.  (b)  1  Sim.  &  Stu.  624. 
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1835.  award  is  void.  In  that  case,  by  the  terms  of  the  reference 
the  award  was  to  be  made  by  four  persons,  or  any  three  of 
them ;  the  award  purported  to  be  made  by  four,  but  was  ex- 
ecuted by  three  only.  The  Vice  Chancellor  held  that  the 
award  was  void.  Then,  with  regard  to  costs,  the  taxation 
is  genera],  and  the  allocatur  is  generally  **  for  costs,  26L 
14«.*'  The  rule  is  for  an  attachment  for  not  paying  17/.  and 
S6L  14fS.  The  award  is,  that  the  costs  of  the  award,  amount- 
ing to  15/.,  are  to  be  paid  by  4he  plaintiff  at  the  time  of  de- 
livering the  award ;  but  it  is  uncertain  on  the  face  of  the 

award  what  other  costs  are  to  be  paid  by  him. 

""  • 

Parke,  B4 — It  is  always  understood,  that  wbo^ver  ul- 
timately fails  is  to  repay  the  costs. 

JRicAardiflr.-— At  all  events,  the  want  of  an  order  to  pay  is 
fatal,  according  to  Edgeliv.  DaUimore{a)t  where  an  at* 
tachment  for  not  paying  money  pursuant  to  an  award  was 
refused,  on  the  ground  that  though  the  award  found  the 
party  to  be  indebted,  yet  it  contained  no  order  to  pay  the 
money.    That  case  is  precisely  in  point 


•  > 


WilUamSf  in  support  of  the  rule.-r^The  facts  of  that 
case  are  not  sufficiently  stated  in  the  report  to  enable  the 
Court  to  apply  it  to  the  present  case.  This  is  a  motion 
for  an  attachment  for  not  obeying  a  rule  of  Court,  by 
which  rule  the  plaintiffs  bound  themselves  to  stand  by  the 
award.  No  one  can  doubt  the  effect  and  meaning  of  the 
award  to  be,  that  the  plaintiffs  were  to  pay  to  the  .defen- 
dant the  sum  of  17/^  In  Stiles  yi*.2Vieste{b),  the  word 
'*  paying"  in  an  award  was  held  to  be  equivalent  to  an  ex- 
press order  to  pay.  But  the  principle  upon  which  the 
Court  proceeds  in  granting  an  attachment,  is  for  the  con- 
tempt in  not  obeying  the  rule  of  Court:  it  b  so  laid  down 

(a)  11  B.  Moore,  641 ;  3  Bing.  634.  (b)  1  Sid.  64. 
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in  the  note  to  Veale  v.  Warner  {a);  and  in  the  late  ease  of  lBd5. 
Cariwrighi  v,  Blackworih  (6)  it  was  held  by  LittledcUe,  J., 
in  the  Bail  Courts  that  a  direction  in  an  award  to  enter  a 
verdict  fdr  the  plaintiff  for  a  certain  sum  was  equivalent  to 
an  order  on  the  defendant  to  pay  that  aum.  All  we 
claim  is  the  17/.  awarded  to  the  defendant^  and  the 
costs  of  the  cause.  With  respect  to  the  objection  as 
to  the  costs,  that  is  rather  an  objection  to  the  Master's  al- 
locatur,  which  the  plaintiffs  should  have  applied  to  set 
aside.  The  award  being  in  favour  of  the  defendant,  the 
costs  fall  on  the  plaintiffs. 

Lord  Abinoer,  Q.  B. — I  am  of  opinion  that  we  cannot 
make  this  rule  absolute,  as  the  award  contains  no  order  to 
pay. 

Parke,.  B.^— I  think  I  should  not  have  come  to  the  same 
conclusion  as  was  come  to  in  Edgell  v.  Dallimore;  but  we 
are  bound  by  that  case.  What  is  a  sufficient  foundation 
Sox  an  action  ought  to  be  sufficient  for  an  attsKshment. 

-  BoLLAND,  B. — I  agree  with  the  opinion,  that,  though  an 
actbn  maybe  brought,  there  is  not  sufficient  for  an  attach- 
ment. 

Lord  Abingbr,  C.  B. — I  do  not  say  whether,  on  a  full 
•discussion,  my  opinion  would  coincide  with  the  case  in  the 
-Common  Pleas. 

Rule  discharged  without  costs. 

(a)  1  Wms.  Saund.  327  c,  note<d).       (()  Ante,  Vol.  1,  p.  489. 
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A  writ  issued  to 
save  the  Statute 
of  Limitations 
may  be  returned 
non  est  inventus, 
and  other  writs 
issued  upon  it, 
though  the  de- 
fendant is  about, 
and  may  be 
served;  but  the 
expense  of  such 
of  the  writs  as 
are  unnecessa- 
rily issued  will 
not  be  allowed 
to  the  plaintiff. 
A  summons 
to  tax  an  attor- 
ney's bill, 
though  it  was 
served,  was 
held  not  to  ope- 
rate as  a  stay  of 
proceedings 
from  its 
return,  so 
as  to  prevent  the 
attorney  issuing 
a  writ,  the  de- 
fendant not  hav- 
ing signed  a 
consent  in  the 
book  to  pay  the 
amount  of  the 
taication. 


Williams  v.  Roberts. 

X  HIS  was  an  action  on  an  attorney's  bill,  which  was  de- 
livered on  the  28th  of  February,  1834.  On  the  dTtfa  of 
Marehf  a  fummons  was  taken  out,  calling  on  the  plaintiff 
to  shew  cause  why  his  bill  should  not  be  referred  to  be 
taxed,  and  why  he  should  not  deliver  up  all  bills,  &c^ 
This  summons  was  returnable  on  the  ^th,  on  which  day 
a  nirit  was  issued  by  the  plaintiff,  which  was  returned  non 
est  inventus,  and  then  a  second  writ  was  issued  against  the 
defendant.  /.  Jervis  obtained  a  rule  nisi  calling  on  the 
plaintiff  to  shew  cause  why  the  writ  and  subsequent  pro- 
ceedings should  not  be  set  aside,  or  why  the  last  writ 
should  not  be  set  aside,  and  why  the  plaintiff  should  not 
pay  the  costs,  on  two  grounds:  first ,  that  the  first  writ 
was  issued  after  the  summons  was  returnable,^  which,  it 
was  contended,  Was  a  stay  of  proceedings,  and  diat  there* 
fore  all  the  proceedings  were  irregular;  and,  secondly i 
that  the  first  writ  was  improperly  returned  non  eH  in»en^ 
lus,  when  the  defendant  was  about,  and  the  writ  nught 
have  been  executed  by  personal  service.  Upon  the  latter 
point  he  cited  the  words  of  sect.  10  of  the  2  WUi.  4*,  c  89, 
that  no  first  writ  shall  be  available  to  prevent  the  opera* 
tion  of  any  statute  whereby  the  time  for  the  commence- 
ment of  the  action  may  be  limited,  unless  the  defendant 
shall  be  arrested  thereon  or  served  therewith,  or  proceed- 
ings to  or  toward  outlawry  shall  be  had  thereupon,  or  un- 
less such  writ,  and  every  writ  (if  any)  issued  in  continua- 
tion of  a  preceding  writ,  shall  be  returned  non  est  inventus, 
and  entered  of  record  within  one  calendar  month  next  after 
the  expiration  thereof,  including  the  day  of  such  expiration ; 
and  he  contended  that  it  was  unreasonable  that  several 
writs  should  be  issued  at  the  expense  of  the  defendant, 
when  one  would  be  sufficient ;  and,  by  analogy  to  bailable 


Williams 
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process,  as  the  act  directs  the  writ  to  be  returned  by  the        1835. 
sheriff,  it  must  have  been  delivered  to  him,  and  therefore 
serviceable  process  ought  also  to  be  so  delivered  for  the  v- 

purpose  of  being  served,  and  not  indorsed  by  the  attor- 
ney without  an  attempt  to  get  it  served.  The  act  was'in* 
tended  to  alter  the  former  practice,  when  no  attempt  was 
made  to  serve  the  writ.  He  contended,  that  it  was  neces- 
sary now  that  there  should  be  a  bond  fide  attempt  to  serve 
the  process. 

Humfrey  diewed  cause,  upon  an  affidavit,  that,  though  a 
summons  to  tax  was  taken  out,  the  defendant  had  given 
no  undertaking  to  pay,  and  the  plaintiff  was  compelled 
tO'  take  out  a  writ  to  slave  the  Statute  of  Limitations. 
The  summons,  he  contended,  was  no  stay  of  proceed* 
ings;  and  as  to  the  right  of  a  defendant  to  issue  several 
writs  without  serving  them,  the  new  act  authorizes  a  plain- 
tiff \A  do  so,  and  he  is  bound  to  do  so  to  prevent  the 
operation  of  the  Statute  of  Limitations.  By  entering  the 
proceedings  on  record,  the  defendant  had  an  opportunity 
of  searching  the  office,  and  would  then  learn  whether  any 
process  was  out  against  him.  The  plaintiff  might  not  have 
determined  whether  to  proceed  or  not,  but  only  issued  the 
process  according  to  the  directions  of  the  act,  as  he  might 
have  done  under  the  old  process. 

» 

Jervis^  in  support  of  the  rule. — Firsts  the  defendant  had 
no  right  to  proceed,  because  the  proceedings  were  stayed 
when  the  summons  was  returnable. 

* 

Parke,  B. — ^You  contend  that  a  summons  unattended 
is  a  stay  of  proceedings,  and  as  to  collateral  matters;  have 
you  any  authority  to  shew  that  this  summons  was  a  stay 
of  proceedings,  without  a  consent  to  pay? 

Jervis. — The  rule  is,  that  a  summons  served  is  a  stay  of 
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I8d&        proceedings,  after  the  return,  until  it  is  disposed  of;  and 
WiLLiAvt      ^^^^^  18  ^^  authority  for  a  distinction  between  different 
V-  sorts  of  proceedings.     The  summons  was  for  sbewine 

cause  at  chambers  at  11  o'clock  p  the  summons  never 
embodies  an  agreement  to  pay;  that  is  quite  a  separate 
undertaking,  which  is  entered  in  the  Judge's  book  when 
the  order  is  made  (a).  It  was  held  in  ffellsr.  Secret  (fi), 
that  a  Aummons,  when  returnable,  is  a  stay  of  proceedings^ 

Lord  Abinger,  C.  B. — What  proceedings  were  going 
on  here?  Suppose  a  party  takes  out  a  sumn^ons  just  at 
the  end  of  the  six  years? 

«/e9*9M.— Upon  the  other  point,  the  second  writ  was 
clearly  irregular;  for  the  plaintiff  can  have  no  right  to  sue 
out  a  writ  without  proceeding  upon  it.  Under  the  old  prac^ 
tice,  one  writ  only  was  issued,  and  at  any  distance  of  time 
afterwards  another  writ  might  be  issued;  but  as  the. new 
act  requires  a  writ  to  be  issued  every  four  months,  and  re* 
corded,  a  defendant  might  be  put  to  an  unnecessary  and 
vexatious  escpense  if  such  a  practice  were  allowed. 

Parke,  B. — ^That  is  not  a  necessary  consequence;  the 
Master  says  that  the  expense  of  those  unnecessary  weitf 
would  not  be  allowed. 

Jervig.— The  words  of  the  act  are  *'  unless  the  defend- 
ant be^  served,  or  the  writ  be  returned  fum  egtinvenius;** 
the  latter  words,  therefore,  must  be  understood  to  mean 
''  provided  the  writ  cannot  be  served."  There  ought  to 
be  a  bond  fide  attempt  to  serve  the  process;  and,  it  is  jnore 
important  in  serviceable  process,  because  the  attorney 
makes  the  return.    That  will  be  the  safer  and  better  con- 

(«)  Sed  vide  Harrison  v.  Ward,  K.  B.  P.  C.  post,  E.  T. 

(&)Antc,  Vol.2,  p.  447. 
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■traction  of  the  act,  and  prevent  disputes  afterwards  about        19S5. 
the  costs. 


Lord  Abingbr,  C.  B. — ^Whether  actual  serrice  of  Ibe 
first  writ  was  necessary  depends  upon  the  words  of  the 
section,  which  is  in  two  parts.  By  the  first  part  it  is 
enacted,  ''  that  no  writ  issued  by  authority  of  this  act 
shall  be  in  force  for  more  than  four  calendar  months  from 
the  day  of  the  date  thereof,  including  the  day  of  such  date; 
but  every  writ  of  summons  and  capias  may  be  continued 
by  alias  and  pluries,  as  the  case  may  require,  if  any  de- 
fendant therein  named  may  not  have  been  arrested  there- 
on or  served  therewith."  The  material  words  come 
after  the  proviso;  the  proviso  is  quite  dbtinct  from 
the  first  part  of  the  section,  and  is  in  these  words: 
''That  no  first  writ  shall  be  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the  com- 
mencement of  the  action  may  be  limited,  unless  the  de- 
fendant shall  be  arrested  thereon  or  served  therewith,  or 
proceedings  to  or  toward  outlawry  shall  be  had  there- 
upon, or  unless  such  writ  and  every  writ  (if  any). jssiied 
in  continuation  of  a  preceding  writ  shall  be  returned 
non  est  ifwehius'  and  entered  of  record.**  There  are 
three  cases  put ;  in  the  last  branch  nothing  is  said  about 
service.  I  am  of  opinion,  therefore,  that  the  proceedings 
were  regular. 

Parks,  B. — I  am  of  the  same  opinion.  To  sustain  the 
argument  for  the  defendant,  there  ought  to  be  some  words 
introduced  in  the  first  part  of  the  proviso,  such  as  ''  if  he 
can  be  arrested;'*  but  the  rule  is  not  to  introduce  words  in 
construing  an  act  of  Parliament,  unless  the  reading  would 
be  repugnant  or  absurd  without  them.  The  words  must  be 
read  in  their  natural  and  obvious  sense.  Formerly,  it  was 
stated  on  the  record  that  a  number  of  writs  were  issued. 
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whicby  in  fact,  never  were  issued ;  that  is  altered  by  the 
present  act. 

BoLLAND  and  Gubney,  Baronsj  concurred. 


Rule  discharged  with  costs,  as  the  rule  was 
moved  with  costs. 


By  the  1  W. 
4,  c.  22,  the 
Conrt  has  power 
to  ittoe  8  moM- 
damut  to  ex- 
amine a  witnett 
in  IndiOf  where- 
aoever  the  cante 
of  action  may 
hare  arisen. 


Bain  r.  Db  Vetry. 

X  W.  SMITH  moYed  for  a  rule  for  a  mandamus  to 
amine  a  witness  in  India.  The  cause  of  action  arose  in 
country.  Some  doubts,  he  said,  had  been  made  whether, 
by  the  stat.  1  W.  4,  c.  2S,  s.  1,  the  power  of  the  Court  as  to 
India  is  more  extensive  than  it  was  by  the  former  stat.  19^ 
Geo.  8,  c.  63,  s.  46,  which  was  confined  to  actions  **  for 
which  cause  has  arisen  in  India  (a).'* 

Parke,  B. — Take  your  rule. 

Cause  was  afterwards  shewn,  but  no  objection  was  made 
on  this  ground. 

.  Rule  absolute  accordingly. 


(a)  By  the  stat.  1  W.  4,  c.  22, 
8. 4,  a  power  to  isnie  a  manda- 
mus, &c.  18   given,    **  in  what 


place  or  country  soever  the  cause 
of  action  may  have  arisen." 


-.       ^  • 
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Charlesworth  r.  Rudgard. 

X  HE  first  count  of  the  declaration^  which  was  in  debt,  ^  clause  in  a 
stated  that  heretofore  and  before  and  at  the  tfanes  when  ^^^^\  1*111'^ 

appointea  com- 

the  defendant  acted  as  a  commissioner,  as  thereinafter  miMionenfor 

certain  pur- 

mentioned,  in  the  city  of  Lincoln,  and  county  of  the  same  poeet,  prohibit- 
city,  the  defendant  was  a  commissioner  for  carrying  into  fpp;/^» 
execution  the  act  thereinafter  mentioned,  and  that  thereto-  *^^  *?  ^®**"« 

'  ^  where  they 

ibre,  to  wit,  on  &c.  at  &c.  aforesaid,  at  a  meeting  of  com-  wereperronaUy 
missioners  for  carrying  into  execution  an  act  of  Parlia-  oncofthe 
ment  passed  in  the  9th  year  of  the  reign  of  his  late  Majes-  ^g^''^  f" 
ty  King  George  the  4th,  and  intituled  *'  An  Act  for  pav-  ^^  penalty,  the 

.  .    ,  plaintiifwas 

ingf  ^hting,  watching,  and  improving  the  City  of  Lin^  nonsuited:— 
cola,  and  the  Bail  and  Close  oi Lincoln,  in  the  County  of  £iV  ^;  ^^^^ 
coln^  and  for  regulating  the  Police  therein,"  then  and  there  J*  **^ut^*** 
held  at  the  Guildhall  in  the  city  of  Lincoln,  it  waa  then  "  fn  act  or 
and  there  ordered  by  the  commissioners  attending  the  said  undfr  theact," 
meeting  that  a  footpath  of  flag  stones  of  two  flags  or  four  ^/de^ndut^ 
feet  in  width,  with  a  four  inch  kirb  on  the  outer  edge,  be  ^  ^^^^^  <^^ 

under  another 

made  in  front  of  the  buildings,  yards,  and  premises,  along  dauaeofthe 
the  whole  line  of  wharfs  or  roads  on  the  east  and  north  ^ 
Me^  of  Bradford,  with  mountsorrel  crossings  of  the  same 
width  to  the  gateways,  lanes,  and  openings,  and  that  the 
necessary  notices  be  given  to  the  occupiers;  and  the  plain- 
lifi^  averred,  that,  at  the  time  of  making  the  last-mentioned 
order,  and  from  thence  until  and  at  the  time  of  his  the 
defendant's  acting  as  a  commissioner,  as  hereinafter  men- 
tioned, he  the  defendant  was  the  occupier  of  certain  pre- 
mises, that  is  to  say,  certain  yards  and  buildings  on  the 
north  side  of  Brayford,  and  then  and  there  being  within 
the  jurisdiction  of  the  said  act,  and  lying  before  and  ad- 
joining the  said  line  in  the  said  order  mentioned,  the  same 
line  being  then  and  there  a  public  place,  also  within  the 
jurisdiction  of  the  said  act;  and,  as  the  occupier  of  such 
premises,  he  the  defendant  was,  during  all  the  time  last 
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aforesaid,  one  of  the  occupiers  in  the  said  order  mentioned, 
8ubject|  according  to  the  said  act,  to  make  part  of  the  said 
footpath,  and  also  one  of  the  occupiers  mentioned  in 
the  proposal  thereinafter  mentioned  to  have  been  made  for 
the  alteration  of  the  said  order;  and  that  afterwards,  to 
wit^  on  the  36th  October ,  in  the  year  aforesaid,  in  the  city, 
and  county  aforesaid,  at  a  special  meeting  of  the  commis- 
sioners then  and  there  held,  it  was  proposed  that  the  said 
order  made  at  the  said  meeting,  held  on  the  24tb.day  of 
July  in  the  year  aforesa^id,  should  be  altered  to  the  follow- 
ing effect,  namely,  that  the  occupiers  of  buildings,  yards, 
and  premises  along  the  whole  lines  of  wharfe  or  roads  on 
the  east  and  north  sidies  oi  Brayfordi  be  ordered  tp  make 
footpaths  the  whole  length  of  their  respective  frontages,  with 
stnall  stones  and  gravel,  with  a  four  inch  kirb,  and  that  the 
making  footpaths  in  that  manner,  with  mountsorrel  cross- 
ings, should  be  deemed  a  compliance  with  the  said  order; 
lind  at  the  last-mentioned  meeting,  so  held  as  last  aforesaid, 
it  was  also  then  and  there  proposed  that  the  said  original 
order  be  acted  upon  and  put  in  execution.  And  the  plain- 
tiff further  said,  that  th^  said  footpath  so  proposed  as 
aforesaid,  was,  at  the  time  of  the  last-mentioned  meeting, 
and  when  the  defendant  acted  as  a  commissioner,  as  there* 
Inafter  mentioned,  a  footpath  which  could  be  made  with 
less  expense  than  the  said  footpath  in  the  said  order  men- 
tioned, and  that  the  defendant,  as  such  occupier  as  afore- 
said, was,  during  the  whole  of  the  last-mentioned  meeting, 
by  reason  of  the  said  greater  cheapness  of  the  said  footpath 
so  proposed  as  aforesaid,  personally  interested  in  thequeS' 
tion  whether  the  said  original  order  should  be  so  acted 
upon  or  so  altered  as  aforesaid.  And  the  plaintiff  further 
saith,  that  he  the  defendant,  then  and  there  being  so  per- 
sonally interested  as  aforesaid,  well  knowing  the  premises, 
but  not  regarding  the  said  statute,  did,  at  the  said  meetiag 
lastly  mentioned,  in  the  city  and  county  aforesaid,  act  as  a 
commissioner  in  the  execution  of  the  said  act  in  the  mat- 
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ter  in  which  he  was  bo  interested  as  aforesaid^  in  this,  that 
fae,  the  defendanti  at  the  last-mentioned  meeting,  then  and 
there^  being. so  personally  interested  as  aforesaid,  did^  as 
such  comtnissioner  as  aforesaid,  act  in  execution  ef  the 
said  acts  on  the  occasion  aforesaid,  and  then  and  there 
vote  for  the  alteration  of  the  said  original  order,  according 
to  the  said  proposal^  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided;  whereby,  and  by  foroe  of 
the  statute  in  such  case  made  and  provided,  the  defendant 
hath  forfeited  the  sum  of  100/.;  and  thereby,  and  by  force 
of  the  stattite  in  such  case  made  and  provided,  an  action 
hath  accrued  to  the  plaintiff  to  demand  and  hane  of  and 
from  the  defendant  the  said  sum  of  lOOL,  parcel  of  the 
said  sum-above  demanded.  There  were  two  other  counts 
Ibr  penalties.     The  defendant  pleaded  nil  debet* 

At  the  trial,  the  plaintiff  was  nonsuited.  Upon  the  taxa- 
tion of  costs,  the  Master  taxed  the  defendant  treble  costs, 
Ufider  the  160th  section  of  the  9  GeoA,c.  xxvii  (local  act  (a). 


1635. 


(a)  "And  be  it  farther  enacted, 
that  no  action  or  E(uit  shall  b^ 
commenced  agiainst  any  person 
or  persons  for  any  wt  or  thing 
done  in  execution'  of  or  under  the 
authority  of  this  act,  after  three 
calendar  months  from  the  time 
when  the  cause  of  such  action 
'flfafiU  have  arisen  or  been  commi^• 
feed)  or  have  ceased  and  been  de- 
termined; and  in  every  such  ac- 
tion or  suit  the  same  shall  be  laid, 
and  the  cause  tried,  in  the  city, 
csunty,  or  place  where  the  cause 
of  action  shall  have  arisen  or  been 
committed,  and  not  elsewhere. 
And  the  defendant  or  defendants 
in  every  such  action  or  suit  fihall 
and  may,  at  his  or  their  election, 
plead  specially,  or  the  general 
issue,  and  give  this  act  and  the 
special  matter  in  evidence  at  any 


'such  trial,  and  that  such  cause  of 
action  arose  or  was  committed  in 
pursuance  or  under  the  authority 
of  this  act;  and  if  the  same  shall 
so  appear  upon  the  said  trial,  or 
if  sudi  action  or  suit  shall  have 
been  commenced  before  such  no- 
tice shall  have  been  ^ven  as 
aforesaid,  or  before  the  expiration 
of  twenty-eight  days  from  the  ser- 
vice thereof,  or  after  suffident 
amends  and  satisfaction  made  or 
tendered  as  aforesfdd,  or  after  the 
time  limited  for  commencing  the 
same,  or  shall  be  commenced  in 
any  other  city,  county,  or  place 
than  as  aforesaid,  then,  and  in  any 
of  the  said  casesj  the  jury  shall 
find  a  verdict  for  the  defendant 
or  defendants;  and  upon  such 
verdict,  or  if  the  plaintiff  or  plainr 
tiffs  upon  the  said  trial  shall  be  non" 
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A  rule  nisi  was  therefore  moved  for  by  Af.  D.  Hitt,  for  re* 
viewing  the  taxation  of  the  Master,  as  to  treble  costs,  on 
the  ground  that  the  160th  section  did  not  apply  to  an 
action  for  a  penalty*  The  Court  having  already  decided 
that  the  159th  (a)  section  did  not  apply  to  such  an  action (fr), 
they  iiave  in  effect  decided  upon  the  construction  of  the 
160th  section,  where  the  words  are  nearly  the  same. 
SmiiA  V.  WaUis  (c)  is  precisely  in  point. 


Adams,  Serjt.,  shewed  cause  in  the  first  instance. — The 
declaration  expressly  alleges  that  the  defendant  was  a  com- 
missioner for  carrying  the  act  into  effect.  The  act  waa 
specially  intended  to  protect  the  commissioners  tbemselfest 
who,  it  was  contemplated,  might  be  exposed  to  ui^«ist  and 


iuited,  or  shall  discontmue  hi8« 
ber,  or  their  action  or  suit  after 
the  said  defendant  or  defendants 
shall  have  entered  an  appearance 
thereto,  or  if,  upon  any  demurrer, 
judgment  shall  be  given  against 
the  said  plaintiff  or  plaintiffs,  then, 
nnd  in  effery  tuck  cau^  the  $aid  de- 
fendant or  defendants  thall  recover 
treble  cotti,  ond  have  such  remedies 
Jbr  recoffering  the  tame  at  any  other 
defendant  or  defendantt  hath  or 
have  in  other  cases  by  law/' 

(a)  Which  enacts,  <<  that  no  plain- 
tiff shall  recover  in  any  action 
commenced  agiunst  any  person 
for  any  thing  done  or  performed  Uf^ 
execution  of  or  under  the  authority 
of  this  act,  unlets  notice  thereof  in 
writing  thaU  he  previously  given  to 
the  person  or  persons  intended  to 
be  sued  twenty-eight  days  before 
such  action  shall  be  commenced, 
which  notice  shaU  be  signed  by 
the  said  plaintiff  or  pluntifis,  or 
his»  her,  or  their  attorney  or  at- 
torneys, and  shall  clearly  and  dis* 


tinctly  specify  the  cause  of  such 
action,  nor  shall  such  plaintiff  or 
plaintiffs  recover  in  any  suek  aetkm 
\f  tender  of  euffHeieni  amends  sUl 
have  been  made  to  hm,  her,  or 
them,  or  to  his,  her,  or  their  attor- 
ney, by  or  on  behalf  of  the  said 
defendant  or  defendants,  before 
such  action  shall  be  commenoedi; 
and  in  case  no  such  tender  shall  he 
made,  it  shall  be  lawful  for  the  said 
defendant  or  defendants  in  any 
such  action,  by  leave  of  the  oooit, 
at  any  time  before  issue  joiiied,  io 
pay  into  court  such  sum  or  sums  of 
money  as  A«,  she,  or  they  shaU  tjunk 
proper;  whereupon  such  proceed- 
ings, order,  and  judgment  riiall  be 
made  and  given  in  and  by  such 
court,  as  in  other  actions  where 
the  defendant  is  allowed  to  pay 
money  into  court." 

(&)  Charletworth  v-  Rudgard,  4 
Tyrwhitt,  824;  1  Or.  M.  &  a 
498,  S.  C. 

(c)  1  T.  R.  262. 
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▼exatious  actions ;  tbey  would  nahinilly  be  the  first  object 
of  the  legidature.  The  case  of  Smiihy.  WaUU  is  very 
daflerant.  The  defendant  there  was  not  an  officer  acting 
under  the  act;  he  had  nothing  to  do  with  the  act;  Here 
the  defendant  was  an  officer  acting  under  the  act,  and 
committing  an  error.  The  words  of  the  160th  clause  conw 
prehend  **  any  act  or  thing  done  in  execution  of  or  under 
the  authority  of  the  act.**  Can  it  be  said  that  he  did  not 
act  under  the  authority  of  the  act? 


1835. 


Charlcs- 

WORTH 

o. 
RODQARD. 


Pa]ikb»  B. — The  action  here  was  for  doing  something  in 
diaoi>edience  of  the  act — ^for  acting  in  execution  of  the  act 
wlien  he  was  personally  interested.  These  clauses  are 
▼^vy  consnon,  and  it  has  never  been  contended  that  they 
apply  to  actions  for  penalties.  The  objection  here  b,  that 
the  act  was  not  done  under  the  authority  of  the  act.  The 
clause  is  not  confined  to  officers,  but  extends  to  any  act  or 
thii^g;  done  in  pursuance  of  the  act. 


Adams,  Serjt. — ^The  declaration  charges  the  defendant 
with  having  done  an  act  as  a  commissioner ;  and  the  plain- 
tiff being  nonsuited,  it  must  be  presumed  that  the  charge 
of  having  acted  contrary  to  the  act  was  false.  The  words 
of  the  two  sections  are  different,  and  the  object  of  them  is 
different.  Though  this  may  be  an  action  in  which  the 
defendant  could  not  tender  amends,  it  may  be  proper  that 
he  should  be  protected  from  the  costs.  The  action  is 
founded  on  the  13th  section,  which  gives  the  penalty  and 
limitft  the  actbn  to  three  months;  and  the  160th  section 
gives  treble  costs  if  the  action  is  brought  after  three 
months.  It  is  evident  that  the  actions  mentioned  in  sec- 
tion 13  were  intended  to  be  included  in  the  160th  section. 


HiB,  in  reply. — It  is  impossible  to  support  the  proposi- 
tion that  the  same  words  are  to  receive  ooe  construction 
for  one  purpose,  and  a  different  construction  for  another, 
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purpose.  There  is  no  real  difference  bctweien  the  words 
uaed  in  the  two  sections:  *^  act"  and  "  thing  done*'  are  syn-* 
onymous,  Umphelby  ▼•  McLean  {a)  is  an  authority  in 
favour  of  the  motion.  That  was  assumpsit  for  money 
had  and  received,  brought  to  recover  the  amount  of  an 
excessive  charge  made  by  the  defendants,  as  collectors,  on 
a  distress  for  arrears  of  taxes;  and  it  was  held  that  the  de- 
fendants were  not  iantitled  to  a  month's  notice  before  action 
brought  under  the  stat.  43  Geo.  3,  c.  99,  s»  70,  wliich  pro- 
vides that  no  writ  or  process  shall  be  sued  out  for  any 
thing  done  in  pursuance  of  that  act  till  after  one  month's 
notice;  and  WiUeii  v.  Tiddy{b)  is  an  authority  to  shew 
that,  if  the  defendant  does  not  use  the  statute  in  his  de« 
fence,  he  does  not  come  within  the  clause  giving  treble 
costs.  The  argument  on  the  other  side  inw>lve8  this  in- 
consistency, that  the  act  charged  against  the  defendant 
was  not  an  "  act  done"  so  as  to  enable  the  plaintiff  to  sus- 
tain this  action  against  the  defendant,  but  that  it  is  an 
'*  act  done"  for  the  purpose  of  enabling  the  defendant  to 
claim  treble  costs  in  consequence  of  the  nonsuit.  The  in- 
fliction of  treble  costs  is  in  the  nature  of  a  penalty;  and 
therefore  the  Court,  in  a  case  of  doubt,  willconstrue  the 
words  of  the  act  strictly. 


Parke,  B.,  on  the  last  day  of  term,  gave  judgment* — In 
this  case  we  think  the  rule  ought  to  be  made  absolute* 
This  was  an  action  for  penalties,  and  the  plaintiff,  on  the 
second  trial,  was  nonsuited ;  and  the  question  is,  whether 
the  defendant  is  entitled  to  treble  costs  on  the  160th  sec- 
tion. We  think  that  section  does  not  apply.  On  the 
former  occasion  (c),  the  Court  thought  that  the  159th 
section  did  npt  apply  to  an  action  for  peqalties.    That 


(a)  1  B.  &  Aid.  42. 
(6)  12  Mod.  6. 

(c)  See    Charletworth  v.  Rod- 
gard,  4  Tyrwh.  831.    The  ques- 


tion there  before  the  Court  was, 
whether  notice  was  necessary  be- 
fore bringing  the  action. 
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section  says,  that  no  plaintiff  shall  recover  for  any  thing 
done  or  performed  in  execution  of  or  under  the  authority 
of  the  act,  unless  notice  thereof,  in  writing,  has  been  pre- 
viously given.  The  ground  of  the  decision  was,  that  the 
object  of  the  notice  was  to  enable  a  party  to  tender 
amends.  The  words  of  the  160th  section  are  almost  iden- 
tically the  same.  That  section  is  inapplicable  to  many 
cases.  It  enacts  that  no  action  shall  be  commenced  for 
any  act  or  thing  done  in  execution  of  or  under  the  autho- 
rity of  the  act,  after  three  calendar  months  from  the  time 
when  the  cause  of  such  action  shall  have  arisen ;  and  upon 
such  trial,  if  the  plaintiffs  shall  be  nonsuited,  the  defen- 
dant shall  recover  treble  costs.  The  words  are  not  exact- 
ly the  same  as  in  the  former  section,  but  nearly  so.  All 
these  enactments  are  clearly  intended  to  apply  to  those 
cases  where  the  act  done  is  in  pursuance  of  the  directions 
of  the  act,  and  not  to  actions  for  penalties  for  doing  what 
the  act  prohibited.  The  case  in  Viner's  Abr.^  title,  Costs, 
L  pL  18  (aX  was  an  action  for  a  penalty  for  acting  as  a 
commissioner  of  the  land  tax,  not  having  100/.  per  annum. 
The  plaintiff  was  nonsuited ;  the  defendant  had  his  costs 
taxed  and  paid  by  the  plaintiff,  and  a  receipt  was  given. 
Afterwards  the  defendant,  apprehending  that  he  was  enti- 
tled to  treble  costs,  got  the  Judge  who  tried  the  cause  to 
certify  that  he  was  an  acting  commissioner,  whereupon  he 
had  treble  costs  taxed,  and  took  the  plaintiff  in  execution 
for  nonpayment  of  them;  to  set  aside  which,  the  Court  was 
moved ;  and  the  Court  held  that  the  defendant  had  con- 
cluded himself  by  receiving  single  costs,  and  that  there- 
fore the  execution  was  bad.  There  was  no  decision  upon 
the  point  raised,  and  that  case  therefore  cannot  be  consi- 
dered as  an  authority  either  way.  On  the  other  hand, 
there  is  the  case  of  Wright  v.  Horton  (5),  which  was  an 
action  against  justices  of  the  peace  for  acting  as  such  with- 


1835. 

Charles- 
worth 

9. 

Rddoa&d. 


(a)  Vincent  v.  Strode.  (6)  Holt,  N.  P.  C.  460. 

M  M  2 
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1836.  out  being  qualified ;  and  Mr.  Baron  ^ooJ  held  that  notice 

"^"^  of  action  was  not  necessary.     We,  therefore,  think  that 

-Charles-  .11  1 

WORTH  this  rule  should  be  made  absolute. 
RuDGARD.  Rule  absolute. 


Byass  t.  Wylie. 

In  assumpsit  on  ASSV MPSIThy  drawer  and  payee  against  the  acceptor 
change,  by  the  of  a  bill  of  exchange,  payable  six  months  after  date,  with 
fbe  aoceptor"the  ^^^  common  counts.  The  second  plea  to  the  first  count  was 
defendant  as  follows : — **  The  defendant  says,  that  before  and  at  the 

the  time  of  the  time  of  the  making  of  the  bill  of  exchange  and  acceptance 
ing^hebilfof  thereof  by  the  defendant,  in  the  first  count  mentioned,  to 
exchange,  it  had  ^Jt,  qh  the  day  and  year  first  aforesaid,  it  was  agreed  by 
that  the  plain-  and  between  the  plaintiff  and  the  defendant,  that  the  said 
sign  certain  '  plaintiff^  should  Consign  certain  goods,  to  wit,  500  gallons 
aSoftd^^'to  be^'  of  bottled  porter,  and  500  gallons  of  wine,  and  certain 
there  sold,  and  other  merchandizes,  in  the  whole  of  great  value,  to  wit,  of 
dant  should  ac-    the  value  of  300/.,  to  one  James  Norman^  in  parts  beyond 

bSt  AatAc'  ^^^  ®^"®*  ^^  ^^*>  in  the  West  Indies^  to  be  there  sold  and 
amount  should    disposed  of,  and  that  the  said  defendant  should  accept 

be  remitted  to  .... 

the  defendant  the  Said  bill  in  the  said  first  count  mentioned,  and  deliver 
ceedsofthe"^  the  same  to  the  plaintiff,  in  order  that  the  said  plaintiff 
^t^iVthe^ooda  ^^^^  procure  the  same  to  be  discounted,  and  receive  the 
should  not  be  amount  thereof  to  and  for  his  own  use  and  benefit.  And 
ceeds  received  it  was  also  then  agreed  between  the  plaintiff  and  the  de- 
^ved'atm"-    fendant,  that  a  certain  sum  of  money,  to  wit,  the  sum  of 

turity,  that  the 
bill  should  be 

renewed.  The  plea  then  averred  that  the  proceeds  bad  not  arrived,  and  that  the  bill  became  due, 
and  that  the  defendant  offered  to  give  a  renewed  bill,  but  that  the  plaintiff  refused  to  take  it,  and 
requested  that  the  defendant,  in  lieu  thereof,  would  write  a  letter  relinquishing  his  right  to  receive 
the  proceeds;  which  letter  the  defendant  accordingly  wrote.  The  plea  then  concluded  by  aver- 
ring that  the  defendant  had  not  received  any  value  or  consideration  for  the  payment  of  the  bill  of 
exchange: — Held,  upon  special  demurrer,  thiat  the  plea  was  not  bad  for  duplicity,  and  that  it  waa 
a  good  plea  of  accord  and  satisfaction;  but  that  the  averment  that  the  defendant  had  received 
no  consideration  was  repugnant. 
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ISOL,  being  a  sum  equal  to  the  amoiAit  of  the  said  bill  of  18d5. 
exchange,  should  be  remitted  and  paid  to  the  defendant 
out  of  the  proceeds  of  the  goods  so  consigned  as  aforesaid, 
when  the  same  should  have  been  sold  and  disposed  of,  in 
order  to  enable  the  defendant  to  pay  the  said  bill  when  the 
same  should  have  arrived  at  maturity,  and  the  plaintiff 
should  write  a  letter  to  the  said  James  Norman,  request-^ 
ing  him  to  remit  and  pay  to  the  defendant  the  said  sum  of 
120L,  being  the  amount  of  the  said  bill  of  exchange,  for 
the  purpose  of  paying  the  said  bill  when  it  should  have 
arrived  at  maturity;  and  it  was  also  tiien  agreed  between 
the  plaintiff  and  defendant,  that,  in  case  the  said  goods 
should  not  have  been  sold  and  disposed  of,  and  the  pro- 
ceeds of  the  said  sale  should  not  have  arrived  in  England 
at  the  time  when  the  said  bill  should  have  become  payable, 
that  then  the  said  bill  should  be  renewed,  and  the  said  de- 
fendant should,  in  lieu  thereof,  accept  another  bill,  to  be 
drawn  upon  him,  payable  at  a  future  time,  in  order  that 
the  said  defendant  might  not  be  called  upon  to  pay  the 
amount  of  the  said  bill  before  the  said  goods  should  have 
been  so  sold  and  disposed  of,  and  a  sufficient  sum  to  satis- 
fy the  amount  of  the  said  bill  should  have  been  paid  to  or 
come  into  the  hands  of  the  defendant,  out  of  the  proceeds 
of  the  said  sale.  And  the  defendant  further  saith,  that, 
in  pursuance  of  the  said  agreement  so  made  as  aforesaid^ 
the  said  plaintiff  did  afterwards,  to  wit,  on  the  day  and 
year  aforesiaid,  consign  the  said  goods  to  the  said  James 
Norman,  who  accordingly  received  the  same  for  the  pur- 
pose of  being  sold  and  disposed  of  as  aforesaid,  and  the 
said  defendant  then  accepted  the  said  bill  of  exchange  in 
the  said  first  count  mentioned,  on  the  terms  aforesaid;  and 
the  plaintiff  did  then  write  a  letter  to  the  said  James 
Norman,  requesting  him  to  remit  and  pay  to  the  defend- 
ant the  sum  of  120/.  out  of  the  proceeds  of  the  goods  so 
consigned  as  aforesaid,  when  the  same  should  have  been 
sold  and  disposed  of^  for  the  purpose  of  enabling  him  the 
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1835.  said  defendant  to  pay  the  amount  of  the  said  bill  of  ex- 
change when  it  should  become  due  and  payable.  And 
the  defendant  furthi^r  says,  that  afterwardsj  to  wit,  on  the 
29th  of  September t  in  the  year  aforesaid,  the  said  bill  of 
exchange  in  the  first  count  mentioned  became  due  and 
payable,  and  the  proceeds  of  the  said  goods  so  consigned 
as  aforesaid  had  not  arrived  in  England^  and  the  defendant 
then  was,  and  from  thence  hitherto  hath  been,  ready  and 
willing  to  renew  the  said  bill,  and  to  accept  another  bill  in 
lieu  thereof,  to  be  made  and  drawn  on  him  the  said  defen- 
dant, in  manner  and  on  the  terms  aforesaid,  of  all  which 
premises  the  plaintiff  then  had  notice ;  but  the  defendant 
in  fact  saith,  that  the  said  plaintiff  then  declined  to  draw 
any  bill  upon  the  defendant  to  be  accepted  by  him  in  lieu 
of  the  said  bill  of  exchange  in  the  first  count  mentioned, 
and  so  due  and  payable,  or  to  receive  firom  the  defendant 
any  such  bill  so  accepted ;  and  the  plaintiff  then  requested 
the  defendant,  that,  in  lieu  of  paying  the  said  bill  in  the 
said  first  count  mentioned,  or  renewing  the  same,  he,  the 
said  defendant,  would  write  a  letter  to  the  said  James 
Norman^  for  the  purpose  of  relinquishing  all  right  and 
claim  on  the  part  of  him  the  said  defendant  to  receive  the 
said  sum  of  120/.,  or  any  part  thereof,  out  of  the  proceeds 
of  the  said  goods,  so  consigned  as  aforesaid,  and  requesting 
the  said  James  Norman  to  remit  and  pay  to  the  plaintiff 
the  whole  of  the  proceeds  of  the  said  goods.  And  the 
said  defendant  did  accordingly  afterwards^  to  wit,  on  the 
day  and  year  last  aforesaid,  write  a  letter  to  the  said 
James  Norman^  and  deliver  the  same  to  the  said  plaintiff, 
whereby  he,  the  said  defendant,  did  relinquish  and  give 
up  all  right  and  claim  to  receive  the  said  sum  of  120/L,  or 
any  part  thereof,  out  of  the  proceeds  of  thegoods  so  con- 
signed as  aforesaid,  and  did  request  the  said  James  Nor- 
man to  pay  the  whole  of  such  proceeds  to  the  plaintiff,  and 
the  said  plaintiff  then  accepted  and  received  the  said  letter. 
And  the  defendant  saith,  that  he  hath  not  received  any 
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value  or  consideration  for  the  payment  by  him  the  said         l^^* 
defendant  of  the  bill  of  exchange  in  the  first  count  men- 
tioned.   And  this  he  is  ready  to  verify." 

Special  demurrer,  alleging  for  causes  that  the  agree- 
ment stated  in  the  plea  was  inconsistent  with  the  tenor  of 
the  bill  itself;  that  the  plea  was  double,  and  contained  two 
answersy^rif/^  that  the  bill  was  given  on  an  agreehien't  for 
renewal,  and  that  the  plaintiff  had  refused  to  accept  a  re- 
newed bill;  and  secondly ^  that  the  plaintiff  had  requested 
the  defendant,  in  lieu  of  payment,  to  write  a  certain  letter, 
and  that  the  plaintiff  accepted  the  letter;  and  that  the  plea 
amounts  to  accoi^d  Without  satisfaction;  atid  dso  that  it  is 
repugnant,  as  in  the  first  part  it  shews  that  there  was  a 
consideration  for  the  bill,  which  is  alleged  to  have  partly 
failed,  and  afterwards  alleges  that  the  defendant  has  Te- 
ceived  no  consideration  for  the  bill. 

Cleasbfff  in  support  of  the  demurrer. — First,  the  plea 
is  bad  for  dupUcity :  it  contains  two  defences,  that  is,  two 
answers,  either  of  which  would  be  good  if  properly  plead- 
ed. That  the  insufficiency  of  pleading  does  not  prevent 
doubleness,  appears  from  Bac.  Abr.  Pleas,  K.  2,  and  Sid. 
125.  The  plaintiff  will  have  a  difficulty  in  dealing  with 
the  plea,  for  it  is  difficult  to  say  that  the  first  part  can  be 
rejected;  and  the  second  part  alleges  badly  accord  and 
satisfaction. 

Lord  Abinger,.  C.  B. — The  plea  states  the  whole  trans- 
action. It  does  not  appear  that  either  part  of  the  plea 
alone  would  be  a  good  defence. 

Parke,  B. — ^The  whole  plea  is  accord  and  satisfaction. 
So  much  of  it  as  relates  to  the  renewal  may  be  considered 
to  be  surplusage.  It  is  not  said  that  it  was  agreed  in  writing. 

Cleasby. — Secondly,  the  pica  is  repugnant  in  alleging 
that  there  was  no  consideration  for  the  bill. 
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fFighiman,  (with  whom  was  Hughes),  endeavoured  to 
obviate  tbis  latter  objection,  on  the  ground  that  the  plea 
merely  alleged  that  the  defendant  had  received  no  Consideiv 
ation  Jbr  thepaymetd  of  the  bill,  which  admitted  that  there 
might  have  been  a  consideration  for  the  acceptance. 


The  Court f  however,  expressing  a  strong  opinion  in  fa- 
vour of  this  latter  objection,  the  defendant  had  leave  to 
amend  (a). 

Leave  to  amend.   . 


(a)  It  seems  difficult  to  under- 
stand bow  the  transaction  stated 
in  the  plea  upon  (he  occasion  of 
the  biU  bdng  given,  viz.,  the  send- 
ing out  goods  by  the  plinntiff  to  a 
third  person  abroad,  the  proceeds 
of  which  were  to  be  pud  into  the 
defendant's  hands  before  he  could 
be  called  on  to  pay  the  bill,  can 
be  said  to  shew  a  conrideration 


received  by  the  defendant,  so  as  to 
make  the  latter  part  of  the  plea  re- 
pugnant with  the  former  part  of  it 
by  reason  of  the  averment  that  the 
defendant  had  received  no  consider' 
ation  for  the  payment  of  the  bill. 
See  Eatton  v.  Pratchett^  ante,  p. 
472,  where  the  meaning  of  the 
words  '^  received'*  and ''consider- 
ation "were  fully 
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Xasttt  ^Termt 


IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Glynn  and  Others  v.  Hutchinson. 

(Be/ore  the  four  Judges,)  1836- 

XHIS  was  a  rule  calling  upon  the  plaintiffs,  and  the  itUnoobjec- 
plaintiff  in  an  action  in  the  Palace  Court,  respectively  to  shew  ^^  th^t  the* 
cause  why  the  writ  of  procedendo,  issued  herein,  should  not  f.^**^™^  ■^^""f 
be  quashed,  and  why  the  writ  of  habeas  corpus  to  remove  ontheroiL 
the  cause  should  not  be  duly  returned  ;  and  why  the  bail  of  i,  c.  2S,  s.  3, ' 
the  defendant  in  this  action  should  not  have  fourteen  days  |^/^]^„ot 
after  the  determination  of  the  custody  of  the  defendant  in  extend  to  appU- 

Gfttiont  by  bail. 

the  Palace  Court,  to  render  the  defendant  in  this  action. 

The  plaintiffs  in  this  cause  did  not  appear. 

Walsh  shewed  cause  for  the  plaintiff  in  the  action  in 
the  Palace  Court. — The  procedendo  was  granted  upon 
the  ground  that  the  attorney  suing  out  the  habeas  had 
not  taken  out « his  certificate.  The  bail  have  no  right 
to  apply  to  set  aside  proceedings ;  and  a  procedendo  hav-* 
ing  been  awarded,  the  cause  cannot  again  be  removed 
be/ore  judgment  By  the  21  Jac.  1,  c.  SS,  s.3,  it  is  pro- 
vided, that ''  if  any  such  action,  bill,  plaint,  suit,  or  cause, 
which  is  or  shall. hereafter  be  brought,  commenced,  or 
depending  in  any  such  court  of  record  in  any  city,  libertyj 
town  corporate,  or  elsewhere,  shall,  after  the  end  of  this 
present  session  of  Parliament,  be  removed  or  stayed  by 
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1835.         any  such  writ  or  writs,  process  or  processes,  to  be  sued 
"    "    "       forth  or  out  of  any  of  his  Majesty's  Courts  at  fVetiminsier, 
V,  or  the  court  of  the  great  sessions  in  Wales,  or  any  other 

court  as  aforesaid ;  that  if  afterwards  the  same  action^  bill, 
plaint^  suit,  or  cause  shall  be  remanded  or  sent  back  agaia 
by  any  writ  or  writs  of  procedendOf  or  other  writ  whatso- 
ever; that  then  the  said  action,  bill,  plaint,  suit,  or  cause 
shall  never  afterwards  be  removed  or  stayed  before  judg« 
ment  by  any  writ  or  writs  whatsoever  to  be  sued  forth  or 
out  of  any  of  his  Majesty's  said  courts  at  Westminster^  or 
the  said  court  of  great  sessions  in  Wales,  or  any  other 
court  as  aforesaid."  Final  judgment  does  not  appear  to 
have  been  signed,  and  it  would  be  a  great  hardship  upon 
the  plaintiff  in  the  court  below  if  his  proceedings  were 
now  vacated.  <^ 


Mansel,  in  support  of  the  rule. — ^The  procedendo  was 
irregular.  The  objection  that  the  attorney  had  not  taken 
out  his  certificate  was  immaterial,  as  was  decided  in 
HiUeary  v.  Hungate,  Bart,  (a),  by  Littledale,  J«,  who  heldi 
that  though  an  attorney  is  not  upon  the  roll,  yet  the  pro<* 
ceedings  are  not  affected  by  it.  The  bail  are  interested 
in.  the  custody  of  the  defendant,  and  are  entitled  to 
remove  his  body  into  this  Court,  in  order  to  render 
him  in  this  action.  The  Court  can  then  remand  the  de- 
fendant to  bis  former  custody,  charged  with  this  action. 
This  Court  has  a  power,  not  possessed  by  the  other  8upe« 
rior  courts  of  common  law.  It  can  remove  a  cause  by  writ 
of  error,  and  bring  up  a  prisoner  in  cdminal  custody  to 
charge  him  in  a  civil  action. 

Per  Curiam. — The  objection  to  the  habeas,  that  the  at* 
torney  had  not  taken  out  his  certiiicate,  is  not  tenable,  as 
the  party  ought  not  to  be  affected  by  the  ombsion  of  the 

(a)  Ante,  p.  56. 


EASTBR  TERM,  5  WILL.  IV.  531 

attorney.    The  procedendo  must  therefore  be  quashed,        1835. 
and  the  habeas  must  be  returned.    The  proceedings  which        ^ 
have  taken  place  in  the  Palace  Court  since  the  issuing  the  «. 

habeas  are  nugatory.  The  statute  of  James,  prohibiting 
the  removal  of  causes  from  inferior  courts,  except  under 
certain  restrictions,  does  not  appear ,  to  us  to  apply  to  the 
bail  of  the  defendant;  and  we  see  no  objection  to  their 
bringing  up  the  principal,  in  order  to  render  him  in  an  ac- 
tion in  the  Court  above. 

Rule  absolute  for  the  return  of  the  habeas 
corpus  to  remove  the  cause. 


Robinson  v.  Lester. 

Addison  moved  for  leave  to  sign  judgment  on  an  old   since  the  rules 
warrant  of  attorney.    The  affidavit  stated  that  the  defen-  ..^/fv^.^^ti 
dant  was  alive  on  the  8th  of  ApriL  the  term  commencing  ^^  necessary, 

1  /»!  i/*'**  order  to  sign 

on  the  15ui.    Since  the  promulgation  of  the  rules  of  judgment  on  an 
Hilary  Term,  4  fViU.  4  (a),  the  doctrine  of  relation  had  auorneyTto  ^ 
ceased  to  exist,  and,  therefore,  it  was  no  longer  necessary  ?J^^^*!  *^ 
that  the  defendant  should  appear  to  have  been  alive  alive  within  the 
within    the   term.      He    cited  Cockman  v,  Hellyer  {b)^ 
wherein  a  similar  motion  bad  been  allowed  on  a  similar  af- 
fidavit. 

Williams,  J. — ^That  will  do.    You  may  take  your  rule. 

Rule  granted. 

(a)  Ante,  Vol.  2,  p.  313.  (6)  Ante,  Vol.  2,  p.  816. 
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1835. 

Unite  v,  Humphrey  and  Others. 

If  a  plaintiff's  X  HIS  was  a  rule  obtained  by  HoU,  calling  upon  the 
Twrif  ofsum'*  plaintiff  to  shew  cause,  why  the  proceedings  in  this  action 
r^ruie'le?^**  should  not  be  stayed,  upon  the  ground  that  the  plaintiff 
bound  to  de-  had  declared  after  the  lapse  of  a  year  from  the  service  of 
year  after  the  the  Writ  of  summous,  which  was  irregular  under  the  1  Reg. 
*t"to"he    Gen.  H.  T.S  Witt.  4,  s.  35  (a). 

will  be  out  of 

Mansel  shewed  cause. — The  writ  of  summons  issued 
May  25th,  1833.  The  action  is  in  trover,  against  the  de- 
fendants as  sheriff  of  Middlesex,  for  seizing  the  horses  and 
harness  of  the  plaintiff.  On  June  12th,  the  Court  of  Com- 
mon Pleas  granted  a  rule  to  shew  cause  at  chambers  for 
relief  of  the  plaintiff,  under  the  Interpleader  Act,  1  &  3 
Will.  4,  c.  58,  s.  6,  with  a  stay  in  the  meantime  of  all  pro- 
ceedings against  the  sheriff.  On  June  1 4th,  an  appointment 
was  attended,  under  the  rule,  before  Gaselee,  J.,  when  it 
was  arranged  that  the  parties  should  file  affidavits.  One 
affidavit  only  was  made  by  one  of  the  parties.  Applica- 
tions were  from  time  to  time  made,  requesting  the  opposite 
parties  to  proceed  with  the  rule,  but  without  avail,  until 
September,  1834,  when  an  appointment  was  procured  be- 
fore Bolland,  6.  The  parties  attended,  and  his  Lordship 
was  of  opinion  that  he  had  (unless  by  consent)  no  jurisdic- 
tion under  the  6th  section  of  the  Interpleader  Act.  The 
plaintiff  was  willing  to  consent,  but  the  other  parties  re- 
fused. In MichaelmasTerm,  1834,  an  application  wasmade 
to  the  Court  of  Common  Pleas,  under  the  rule,  to  dis- 
charge so  much  of  it  as  stayed  the  proceedings  in  this  ac- 
tion, when  the  Court  said,  that  the  rule  had  expired,  and 


(a)  "A  plaintiff  shall  be  deemed      is  returnable.''    Ante,  Vol.  1,  p. 
out  of  Court,  unless  he  declare      187. 
within  one  year  after  the  process 


Humphrey. 
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that  the  plaintiff  must  go  on  with  his  action;  and  a  de-  1S35. 
claration  was  delivered  December  22nd,  1834.  The  pro-  unite 
ceedings  being  stayed. by  the  rule  from  June  IStb^  1833, 
.down  to  Michaelmas  Term^  1834,  such  time  coiild  not  be 
reckoned  within  the  year ;  and,  therefore,  as,  by  rejecting 
that  intermediate  period,  the  plaintiff  would  have  declared 
within  the  year,  his  declaration  was  regular. 

HoUf  in  support  of  the  rule,  was  stopped  by  the  Court. 

Patteson,  J. — It  seems  to  me,  that  the  rule  granted  by 
the  Court  of  Common  Pleas  expired  at  the  end  of  the  va- 
/cation  of  Trinity  Term,  1833;  and  it  is  not  shewn  that  the 
present  defendants  acted  upon  it  afterwards.  The  plain- 
tiff has  declared  after  a  year  has  elapsed  from  the  service 
of  the  summons,  and  therefore,  the  proceedings  must  be 
stayed. 

Rule  absolute. 


J  Baylis  €7.  Hayward. 

X  HIS  was  a  rule  obtained  by  Mansel,  for  setting  aside  a  it  b  not  necet- 
judgment  signed  against  the  defendant  in  scire  facias,  for  STicI/J^^ 
irregularity,  with  costs.     The  ground  upon  which  it  had  "t^iratbe  de- 

inuiTer  book  i 

betxi  signed  was,  for  not  returning  the  demurrer  book.  No-  and,  therefore, 

tice  had  been  given  upon  the  back  of  the  demurrer  book,  dgaedfornot 

that  the  defendant  was  to  return  it  in  four  days,  or  judg*  .^^"^  '^ " 
ment  would  be  signed. 

jR.  Alexander  shewed  cause. — The  plaintiff  having  de<* 
murred  to  the  defendant's  plea,  had  a  right  to  add  a 
joinder  in  demurrer  (a),  as  was  done  by  the  clerk  of  the 

(a)  R.  T.  1  G.  2. 
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1835.         papers,  when  he  formerly  made  up  the  paper  book,  in 
Baylis        ^hich  case  he  inserted  in  the  margin  a  rule  for  the  return 
9'  of  the  paper  book  in  four  days,  and,  if  not  then  returned, 

the  plaintiff  might  sign  judgment  as  for  want  of  a  plea. 
The  rules  5  Reg.  Gen.  H.  T.  4  W.  4,  (Practice  Rules)  (a), 
direct,  that  ^*  The  issue  or  demurrer  book  shall,  on  all  occa- 
sions, be  made  up  by  the  suitor,  his  attorney,  or  agent,  aiB 
the  case  may  be,  and  not,  as  heretofore,  by  any  officer  of  the 
court.*"  The  notice  in  the  present  case  was  in  lieu  of  the 
rule  formerly  used;  and  the  defendant  having  kept  the  de- 
murrer book,  the  plaintiff  had  a  right  to  sign  judgment. 

Manself  in  support  of  the  rule. — The  pleadings,  issuer, 
and  demurrer  book,  in  edre  facias,  were  always  made 
up  by  the  attomies  (6) ;  and,  therefore,  the  rule  given 
by  the  clerk  of  the  papers  in  other  cases  never  was 
given-  in  scire  facias.  The  plaintiff  had  no  right  to 
add  a  joinder  in  demurrer  for  the  defendant ;  but  he 
should  have  demanded,  under  3  Reg.  Gen.  H.  T.  4  fF. 
4,  (Practice  Rules)  (c),  a  joinder  in  demurrer — '^  No  rule 
for  joinder  in  demurrer  shall  be  required,  but  the  party 
demurring  may  demand  a  joinder  in  demurrer,  and  the 
opposite  party  shall  be  bound,  within  four  days  after  such 
demand,  to  deliver  the  same,  otherwise  judgment." 

Patteson,  J. — The  plaintiff  was  clearly  irregular  in 
signing  judgment  for  not  returning  the  demurrer  book. 
The  rules  Hit*  4  WiU.  4  have  ordered  that  the  demurrer 
book  is  to  be  delivered  by  the  plaintifi^s  attorney,  which 
must  mean  that  it  is  to  be  kept  by  the  defendant's  attor- 
ney. The  judgment  is,  therefore,  irregular,  and  must  be 
set  aside. 

Rule  absolute. 


(a)  Ante,  Vol.  2,  p.  306.  (h)  Rules  12  Will.  3. 

(c)  Ante,  Vol.2,  p. 304. 
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1836. 

Dakins  !?•  Wagner. 
XHIS  was  a  rule  obtained  by  Mansel,  for  setting  aside  a  plaintiff  has 

1  .1  -I*!  /••  1^0  right  to  sign 

aa  interiocjutory  judgment  signed,  with  costs,  for  irregu-  judgment  for 
larity.    Mr.  Justice  Paiteson  had  made  an  order  in  the  before^oTe  time 
following  form : — **  I  do  order  that  the  defendant  shall  ^o'  pleading  is 

.  ,  out,  although  a 

have  till  Tuesday  next  time  to  plead."    Upon  the  Mondatf  bad  plea  may 
night  the  defendant  delivered  a  p]ea,  but  without  a  date,  yered/^*^  ^  ' 
and  the  plaintiff's  attorney,  without  returning  it,  signed    j,'^^*?'«^fH 
interlocutory  judgment  as  for  want  of  a  plea.  is  inclusive  of 

the  day  to 
which  it  is  pre- 

Barstau)  shewed  cause. — The  plea  was  a  nullity,  not  ^^^^ 
being  in  conformity  with  1  Reg.  Gen*  H*  T.  4  W.  4, 

J 

(Pleading  Rules) (a) — ''Every  pleading,  as  well  as  the 
declaration,  shall  be  in  titled  of  the  day  of  the  month  and 
year  when  the  same  was  pleaded,  and  shall  bear  no  other 
time  or  date."  The  plaintiff  had,  therefore,  aright  to  sign 
judgment  The  defendant  had  already  pleaded,  and 
could  not  waive  it  without  leave  of  the  Court  or  a  Judge  (6)« 

Mansel,  in  support  of  the  rule. — The  omisaon  was  a 
mere  irregularity,  not  a  nullity,  and  did  not  authorize  the 
plaintiff  to  sign  judgment;  and,  at  all  events,  the  judgment 
was  signed  too  soon;  as,  if  the  plea  was  a  nullity,  the  de* 
fendant  might,  at  any  time  during  the  Tuesday,  have  de- 
livered an  amended  pl^i.  The  word  till  properly  includes 
the  day  to  which  it  refers.  8  Beg.  Gen.  H,  T.2W.4f  (c). 
In  PeppereU  v.  Burrdl  {d),  it  was  held,  that,  upon  an  order 
for  seven  days'  time  to  pleads  the  defendant  has  seven 
days  exclusive  of  the  day  of  the  date  of  the  order;  and, 
that,  although  a  bad  plea  be  delivered  prematurely,  the 

(a)  Ante,  VoL  2,  p.  313.  (c)  Ante,  Vol.  1,  p.  200. 

{J})  1  Reg.  Gen.  H.  T.  2  W.  4,  a.         W)  Ante,  VoL  2,  p.  674. 
46, ante,  VoLl,p.  188. 
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plaintiff  must  wait  until  the  time  for  pleading  is  out,  before 
he  can  sign  judgment. 

Patteson,  J. — I  meant  the  word  '^  till"  to  include  the 
Tuesday.  The  plaintiff  was  irregular  in  signing  judg« 
ment  on  that  day,  as  the  defendant  might  hare  delivered 
an  amended  plea  during  that  day.  The  rule  must  be  ab- 
solute. 

'  Rule  absolute. 


Mere  violent 
snatching  an 
orig:in«l  writ  of 
luromoni  from 
the  person  serr- 
ingacopy  of 
it,  is  not  a 
contempt  of 
the  process  of 
'the  Court. 


Weekes  r.  Whitely. 

WW  IG  HTM  AN  shewed  cause  against  a  rule  obtained  by 
Humfrey  for  an  attachment  against  the  defendant  for  con-* 
tempt  of  the  process  of  the  Court.  The  facts,  as  they  ap- 
peared on  the  aflSdavits  in  support  of  the  rule,  were  these. 
A  writ  of  summons  was  sued  out  by  the  plaintiff  against 
the  defendant,  and  a  person  who  made  an  aflBdavit  in  sup- 
port of  the  application  was  employed  to  serve  the  writ 
Having  found  the  defendant,  he  served  him  with  a 
copy  of  the  wri^,  at  the  same  time  producing  the 
original.  The  defendant  snatched  the  original  out  of 
the  deponent's  hand,  and  put  it  in  his  pocket.  This 
snatching  was  effected  with  considerable  roughness 
and  violence.  The  deponent  then  asked  the  defendant 
for  the  original  writ,  which  was  refused  for  some 
time.  He  ultimately,  however,  gave  it  to  the  deponent. 
This,  it  was  contended,  was  no  contempt  of  the  process  of 
the  Court.  It  might,  perhaps,  amount  to  an  assault,  but 
the  proper  remedy  for  that  offence  was  an  indictment  or 
an  action ;  but  the  Court  could  take  no  notice  of  it  as  a  con« 
tempt  of  its  process. 


Humfrey i  contrd,  submitted,  that  such  conduct  towards 
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a  person  serviiig  the  process  of  the  Court,  and  towards  the         1835. 
process  itself,  must  be  considered  as  a  contempt.  weekbi 


Williams,  J. — I  do  not  see  how  this  is  a  contempt  of 
the  process  of  the  Court.  It  does  not  appear  that  the  de- 
fendant said  be  did  not  care  for  the  authority  of  the  Court, 
or  that  its  process  was  valuekss.  The  sole  question  be- 
tween the  parties  appears  to  be,  the  degree  of  violence 
used  on  the  occasion.  But,  if  there  was  violence,  it  is  not 
shewn  that  any  contempt  was  intended  towards  the  process 
of  the  Court.  The  present  rule  appears  to  have  been  ob- 
tained on  vexatious  and  frivolous  grounds,  and,  therefore, 
I  think  it  ought  to  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 


IK 

Wbitblt. 


Seaton  9.  Skey. 

tfOHN  JERVIS  shewed  cause  against  a  rule  umi  ob-  Although  a  de- 
tained by  W.  H.  WatBon,  requiring  the  plaintiff  to  shew  J*°**^'  ^";e- 
cause  why  the  interlocutory  judgment  signed  in  this  case  for  join  /ra^*  ^"^^ 

-  .    .    ,         ,11,  .1        rr,,         ...         **kc  short  no- 

want  of  a  rejoinder  should  not  be  set  aside.    1  he  objection  tice  of  trial,  the 

to  the  judgment  was,  that  it  had  been  signed  for  want  of  a  S^*jJld^nt 

rejoinder,  without  any  demand  of  one.  This,  he  contended,  ^  "•*  ^^  ^^^ 

want  of  a  re- 

was  not  necessary,  as  the  defendant  was  under  terms  to  joinder,  unless 
take  short  notice  of  trial,  and  to  rejoin  gratis.     The  neces-  ^nt  purpose 
sity,  therefore,  of  demanding  a  rejoinder  was  removed  by  ^■*>««n»*^«« 
the  terms  under  which  the  defendant  was  placed. 

W.  H*  Watson^  in  support  of  the  rule,  contended  that 
the  plaintiff*  was  bound,  notwithstanding  the  terms  under 
which  the  defendant  was  placed,  to  demand  a  rejoinder 
before  be  signed  a  judgment  of  nonpros.  The  only  effect 
and  meaning  of  rejoining  gratis  was  to  enable  the  plaintiff 

VOL.  III.  N  N  D.  p.  c. 
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to  add  the  similiiery  and  make  up  the  issue  himself,  in 
order  to  prevent  delay  in  going  to  trial.  But,  if  the  plain- 
tiflr,  instead  of  proceeding  to  trial,  thought  proper  to  sign 
judgment  of  nonpros,  he  must  make  a  demand  of  rejoinder. 
He  cited  fVye  v.  Fisher  (a),  where  a  plaintiff,  having  ten- 
dered an  issue  to  a  plea,  and  demanded  a  rejoinder  where 
the  defendant  was  under  terms  to  rejoin  gratis,  the  Court 
held  the  judgment  regular,  but  set  it  aside  without  costs, 
because  tlie  plaintiff  might  have  added  the  similiter  him- 
self. 


Williams,  J.  (after  consulting  with  Master  Bunce). — 
The  case  referred  to  on  the  part  of  the  defendant  is  in 
point  with  the  present.  It  seems  to  me,  therefore,  that  I 
ought  to  act  upon  it,  and  make  this  rule  absolute,  though 
without  costs. 

Rule  absolute,  without  costs. 

(a)  3  Bos.  &  Pul.  443. 


If  the  attorney 
OQ  the  record  if 
changed,  with- 
out an  order  for 
that  purpose, 
hut  the  opposite 
party  treats  the 
new  attorney 
as  the  attorney 
in  the  cause, 
he  cannot 
afterwards  ob- 
ject that  no 
order  was  oIh 
talned. 


Farley  v.  Hebbbs. 

JK.  V.  RICHARDS  shewed  cause  against  a  rule  ob- 
tained by  Humfrey  for  discharging  a  rule  nisi  for  judg- 
ment as  in  case  of  a  nonsuit.  The  ground  of  the  applica- 
tion was^  that  the  rule  had  been  obtained  by  a  different 
attorney  from  the  one  by  whom  the  defendant  had  plead- 
ed, without  any  order  for  the  change  of  attorney.  He 
contended,  that,  under  the  circumstances  of  this  case,  no 
order  for  the  change  of  attorney  was  necessary.  The 
facts  of  the  case  were  these.  The  defendant's  attornies 
were  originally  Messrs.  Pasmore  j*  Taylor.  They  ap- 
peared in  the  action  by  the  name  of  their  firm,  as  was 
the  usual  course.    After  declaration,  the  name  of  Mr. 
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Pasmore  was  used  as  the  attorney  by  whom  the  plea  was         -1835. 
pleaded.     Subsequently^  Messrs.  Pctsmore  ^  Taylor  dis-        „ 
solved  partnership,  and  then,  in  the  ulterior  proceedings,  «. 

the  name  of  Taylor  was  substituted.  On  one  occasion,  a 
summons  was  taken  out  by  Mr.  Taylor y  as  the  attorney 
in  the  cause,  and  it  was  attended  by  the  plaintiff's  attor- 
ney at  chambers.  The  plaintiff  did  not  proceed  to  trial 
pursuant  to  his  notice,  and  therefore  a  rule  for  judgment 
as  in  case  of  a  nonsuit  was  obtained  by  Mr.  Taylor^  on 
behalf  of  the  defendant.  It  was  now  sought  to  discharge 
that  rule,  on  the  ground  that  no  order  had  been  obtained 
for  changing  the  attorney  in  the  cause.  He  submitted  that 
this  was  not  a  case  in  which  such  an  order  was  necessary. 
The  name  of  Mr.  Pasmore  had  only  been  used  for  the  con- 
venience of  the  firm;  for  the  name  of  either  partner  might 
have  been  used  indifferently.  Mr.  Taylor  was,  therefore, 
to  be  considered  as  much  the  attorney  of  the  defendant  as 
Mr.  Pasmore.  If  his  name  had  been  used  instead  of  that 
of  Mr.  Pasmore,  there  would  have  been  no  pretence  for 
the  present  application.  But  it  was  now  clearly  too  late 
to  make  the  objection,  after  attending  a  summons  taken 
out  by  Mr.  Taylor  in  the  cause,  as  that  must  be  considered 
a  clear  waiver  of  any  supposed  irregularity  on  the  part  of 
the  defendant.  The  plaintiff  could  not  treat  Mr.  Taylor 
as  the  defendant's  attorney  for  some  purposes,  and  not  for 
others.  The  present  rule  ought,  therefore,  to  be  dis- 
charged. 

Humfrey,  in  support  of  the  rule,  contended  that  an  order 
for  changing  the  attorney  ought  to  have  been  obtained 
previous  to. moving  for  the  rule  for  judgment  as  in  case  of 
a  nonsuit.  It  was  unimportant  whether  the  new  and  the 
old  attorney  had  been  once  joint  members  of  the  same  firm 
which  had  appeared  in  the  action.  Mr.  Taylor  and  Mr.  Pas^ 
more  were,  for  the  purposes  of  this  action,  as  different  per- 
sons as  if  they  had  never  been  in  any  way  connected.     Mr. 

N  n2 
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1835.  Piumore  appeared  in  the  plea  as  the  attorney  on  the  re- 
cord. Then,  without  any  order  for  the  change  of  attor- 
ney,  Mr.  Taylor  appeared  in  the  conduct  of  the  defend- 
ant's case.  Such  a  course  was  quite  as  much  within  the 
mischief  contemplated  by  the  rule  as  any  change  of  attor- 
ney could  be.  The  object  of  the  rule  was,  to  prevent  a 
party  from  being  harassed  by  a  number  of  attomies  ap- 
pearing for  his  opponent.  Here,  the  plaintiiF  was  to  be 
harassed  by  two  attomies,  without  receiving  any  notice  of 
the  change.  The  present  rule  ought,  therefore,  to  be 
made  absolute. 

.  Williams,  J. — ^It  seems  to  me  that  the  ordinary  rule 
does  not  apply  to  this  case.  Mr.  Taylor^  it  appears,  was 
the  attorney  of  the  defendant  in  effect  from  the  beginning 
to  the  end  of  the  proceedings ;  he  being  in  partnership 
with  Mr.  Pasmore.  The  firm  of  Pasmore  ^  Taylor  was 
then  dissolved;  and  some  steps  in  the  cause  subsequently 
taken  by  Taylor  were  recognised  on  the  part  of  the  plain-* 
tiff's  attorney:  for  he  attended  a  summons  which  Taylor 
took  out.  With  regard  to  changing  the  attorney,  I  do  not 
know  very  well  how  it  could  be  performed.  There  were 
two  attornies  acting  in  the  suit  up  to  a  certain  time.  First, 
one  takes  a  step  in  the  suit,  and  then  another  takes  a  step. 
I  do  not  perceive  that  any  uncertainty  or  inconvenience 
has  been  suggested,  as  resulting  from  Mr.  Taylor's  name 
being  substituted  for  that  of  Mr.  Pasmore^  without  an 
order  for  that  change.  After  attending  the  summons,  and 
thus  recognising  the  new  attorney,  I  cannot  allow  the 
plaintiff  to  object  to  the  omission  of  an  order  to  change. 
The  present  rule  must,  therefore,  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 
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Doe  d»  George  f .  Roe. 

JolUMFREY  moyed  for  leave  to  sign  judgment  against  if  the  wife  on 
the   casual  ejector.     The  affidavit  on  which  he  moved  hJ  revived' the 
stated,  that  the  deponent  had  gone  to  the  premises  in  d«cUration,  and 

^'  *^  ®  '^  preTenu  the 

question,  where  he  saw  the  wife  of  the  tenant.  He  gave  person  serving 
her  the  declaration  in  ejectment  through  the  window  of  ^^  ei^Unadon, 
the  house.     As  soon  as  she  received  it,  she  shutdown  ^' 'f'?***  "^^^ 

'  over,  toe  service 

the  window  and  went  away.     The  deponent  was  thus  un«  » suffident. 
able  to  give  her  any  explanation,  or  to  read  over  the  notice. 

Williams,  J. — If  she  would  not  be  informed  of  the 
meaning  of  the  proceeding,  the  person  endeavouring  to 
effect  the  service  could  not  compel  her.  You  may  take 
your  rule. 

Rule  granted. 


Harrison  v.  Ward. 

SLRLE  shewed  cause  against  a  rule  nisi  obtained  by  An  attachment 

Maule,  for  an  attachment  for  nonpayment  of  costs,  pur-  {^^^^  f^^  non- 

auantto  the  Master*s  allocatur.    He  objected,  that  the  P»y"»ent«f 

^  '  costs,  pursuant 

Judge's  order,  on  the  authority  of  which  the  Master  had  to  the  Master's 

tMocatuTm  if 

proceeded,  contained  no  undertaking  to  pay  what  should  there  was  no 

be  found  due  on  taxation.     The  party  against  whom  the  ^^^""l^^' '" 

rule  nisi  for  the  attachment  had  been  obtained^  had  not  order  for 

undertaken  to  do  any  thing,  and,  therefore,  could  be  pay  what  should 
guilty  of  no  neglect  in  not  paying  costs,  which  he  had  ®"°*  **"** 
never  undertaken  to  pay.  In  order  to  render  a  party  liable 
to  the  summary  proceeding  of  an  attachment,  he  must 
have  entered  into  the  undertaking  to  pay  what  should  be 
found  due  on  taxation ;  if  he  had  not,  the  party  claiming 
the  costs  had  only  his  remedy  by  action. 


54& 


CASRS  IN  THE  PRACTICE  COURT,  K.B. 


1835. 


Harrisom 

0. 

Ward. 


Maule  (with  whom  was  Petersdorff)  contended  that  such 
an  undertaking  was  not  necessarily  introduced  into  the 
order,  which  had  been  made  a  rule  of  Court;  as  the  order 
itself  could  not  be  obtained  without  the  party  applying 
for  it  giving  such  an  undertaking,  which  was  entered  in 
the  book  at  the  Judge's  chambers. 

Erle^  contrd,  submitted,  that,  as  the  order,  which  had 
been  made  a  rule  of  Court,  and  on  which  consequently  the 
power  of  the  Court  to  grant  an  attachment  depended,  did 
not  contain  the  undertaking,  it  was  immaterial  what  might 
exist  in  the  book  at  the  Judge's  chambers. 

Williams,  J.  (after  consulting  with  Master  Bunce). — I 
think  that,  as  no  undertaking  to  pay  what  shall  be  found 
due  on  taxation  is  contained  in  the  Judge's  order,  I  cannot 
consider  the  party  liable  to  an  attachment  for  not  paying 
the  amount  at  which  the  costs  have  been  taxed.  The 
present  rule  must,  therefore,  be  discharged. 

Rule  discharged  (a). 


(a)  With  respect  to  the  under- 
taking to  pay  what  shall  appear 
due  on  taxation,  there  is  no  entry 
of  such  undertaking  made  in  the 
book  at  the  Judge's  chambers. 
An  undertaking  signed  by  the 
party  desirous  of  taxing  is  filed 
with  the  Judge's  clerk,  and  serves 
for  instructions  to  draw  up  the  or- 
der for  taxation.  l*he  substance 
of  the  undertaking  is  generally 
contained  in  the  printed  part  of 
the  Judge's  order.  It  was  some- 
what extraordinary,  therefore,  in 
the  aboye  case,  that  it  should  have 
been  struck  out.  The  course  then 
open  to  the  party  seeking  to  en- 
force the  payment  of  the  costs. 


would  be,  to  obtain  the  original 
undertaking  from  the  Judge's 
chambers,  and  make  that  a  rule 
of  Court.  He  must  then  serve  a 
copy  of  that  rule,  and  of  the  other 
rule  already  obtained,  with  the 
Master's  allocatur  indorsed  there- 
on, upon  the  person  resisting  the 
payment  of  the  costs.  He  must, 
of  course,  make  a  demand,  and 
comply  with  all  the  forms  re- 
quired, in  order  to  obtain  an  at- 
tachment, in  the  same  manner  as 
if  it  was  an  original  proceeding. 
The  undertaking  in  the  present 
case  was  afterwards  made  a  rule 
of  Court. 
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Robins  v.  Hender. 

Sir  WILLIAM  FOLLETT  shewed  cause  against  a  Semhk,  that, 
rule  obtained  by  John  Jervis  for  discharging  the  defendant  ,titute  an  arrest, 
out  of  custody  on  the  ground  of  bis  having  been  previously  ^agj'be'pro- 
arrested  for  the  same  cause  of  action.     He  admitted,  that  ^uoed;  but  the 

closest  watch- 

the  general  rule  was,  that  a  party  could  not  be  arrested  ingofthede- 
twice  for  the  same  cause  (a).  But,  in  the  present  instance,  s^^enL  ^ 
no  arrest  had  taken  place  on  what  was  called  the  first 
occasion,  and  consequently  that  which  was  alleged  to  be 
the  second  arrest  was  the  only  arrest,  and  therefore  the 
defendant  was  rightly  in  custody.  The  facts,  as  they  ap- 
peared on  the  affidavits,  were  these : — When  the  plaintiff 
sued  out  his  capias,  he  requested  the  sheriff,  and  the 
sberiff  complied  with  his  request,  that  the  warrant  should 
be  directed  to  his  own  bailiff.  The  name  of  this  bailiff 
was  Medland.  He,  in  company  with  his  own  son,  and  a 
person  named  Lee,  a  clerk  of  the  plaintiff,  proceeded  to 
Callingion,  at  which  place  they  found  the  defendant. 
They  then  entered  into  conversation  with  him,  and  told 
him,  he  must  go  with  them,  unless  he  would  make  an  as- 
signment of  certain  property,  to  which  he  was  entitled,  in 
favour  of  the  plaintiff.  This,  however,  he  refused  to 
do,  unless  certain  terms  were  engrafted  on  the  assignment. 
The  defendant  then  proposed,  ihhtLee,  the  plaintiff's  clerk, 
should  go  and  ask  his  master,  whether  he  would  agree  to 
such  terms.  The  clerk  then  said,  "  How  am  I  to  know 
that  you  will  not  run  away,  while  I  am  gone  to  speak 
to  my  master  ?  You  must,  however,  remain  with  Med^ 
land  here.*'  The  clerk  then  went  away  for  the  pur- 
pose of  communicating  with  his  master.  It  was  now. 
approaching  night,  and  Medland  proposed,  that  the 
defendant  should  go  and  sleep  at  the  house  of  his  sister- 

» 

(a)  Sec  1  Reg.  Gen.  H.  T.  2  W.  4,  s.  7,  ante,  vol.  1,  p.  184. 
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1836.         in-law,  but  that  Medland^s  son  should  go  with  him,  and 
sleep  in  the  same  room.     This  proposal  was  acceded  to^ 
9.  and  accordingly,  MedlantTs  son  and  the  defendant  went 

to  bed  in  the  same  apartment.  In  the  course  of  the  night, 
the  son  being  desirous  of  leading  the  room  for  a  short 
time,  told  the  people  of  the  house  to  keep  an  eye  upon 
the  defendant,  and  not  to  let  him  go.  The  next  mom- 
.  ing  the  arrangements  between  the  plaintiff  and  the  de- 
fendant having  been  completed,  the  bailiff  and  bis  son,  to- 
gether with  the  clerk,  left  the  defendant.  Subsequently, 
it  being  discovered,  that  the  defendant  was  about  to  leave 
this  country  for  America^  the  arrest  on  which  he  was  now 
detained  took  place.  These  facts,  he  contended,  did  not 
amount  to  an  arrest.  The  whole  together  only,  constituted 
a  close  watching  of  the  defendant*  No  warrant  was  pro« 
duced,  and  nothing  said  to  the  defendant  which  could  con- 
stitute an  arrest  without  producing  the  warrant.  The  officer 
received  the  warrant,  and  kept  it  in  his  pocket;  and  the  in- 
structions of  the  plaintiff,  therefore,  must  be  presumed  to 
have  been,  '*  You  are  to  watch  him  closely,  and  if  he  attempts 
to  free  himself  irom  that  watching,  you  will  arrest  him." 
But  as  the  defendant  never  did  free  himself  from  their  close 
attendancci  the  arrest  was  never  effected.  There  was 
nothing  to  prevent  his  going  away,  and  he  was  never 
even  told  that  he  was  in  custody.  Having  never  been 
arrested  more  than  once,  there  was  no  reason  for  dis- 
charging the  defendant  from  his  present  arrest. 

John  Jervis,  in  support  of  the  rule,  contended,  that  the 
course  pursued  by  the  parties  intrusted  with  the  execu- 
tion of  the  warrant,  amounted  in  point  of  law  to  an 
arrest.  It  was  not  necessary,  that  the  person  of  the 
defendant  should  be  actually  touched  in  order  to  consti- 
tute an  arrest;  but  all  that  could  constitute  an  arrest,  ex- 
cept actual  personal  contact,  had  here  been  done. 
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Williams,  J. — The  only  question  here  for  the  const-  1835. 
deration  of  the  Court  is,  whether  on  the  former  occasion 
there  was  or  was  not  an  arrest  effected  under  the  warrant. 
It  is  quite  clear,  that  the  general  rule  is,  that  if  a  party 
has  been  once  arrested,  he  cannot  be  arrested  again  for 
the  same  cause.  If  the  fact  of  an  arrest  on  the  former 
occasion  were  made  out,  it  would  not  be  competent 
for  the  parties  without  leave  to  arrest  him  a  second 
time.  Now^  there  is  no  doubt  the  persons  employed 
on  the  former  occasion  had  instructions  to  take  the  de- 
fendant into  custody,  if  he  attempted  to  go  from  the 
place  where  be  remained,  from  the  time  that  the  con- 
versation on  the  subject  of  an  arrangement  commenced, 
until  the  final  departure  of  the  defendant;  and  moreover, 
that  they  were  armed  with  authority  so  to  do.  Formerly^ 
it  was  necessary,  that  there  should  be  some  actual  cor- 
poreal touching,  in  order  to  constitute  an  arrest.  But, 
there  may  be  an  arrest  now  without  any  such  touching. 
No  doubt,  if  the  warrant  had  been  shewn,  and  then  what 
subsequently  took  place  had  happened,  a  sufficient  arrest 
would  have  been  effected.  It  does  not,  however,  appear 
here  that  it  ever  was  shewn.  All  that  I  can  see  is,  that 
the  officer  had  a  warrant,  which  he  never  shewed,  and 
£hat  he  never  informed  the  defendant  that  he  had  a 
warrant;  and  the  defendant  never  knew  that  he  had  it. 
It  is  true,  that  the  parties  remained  closely  watching  bim 
in  order  to  prevent  his  leaving  CaUington,  but  it  does  not 
appear  that  such  a  use  was  made  of  the  warrant  as  to 
constitute  an  arrest*  Under  these  circumstances,  I  think 
the  present  rule  must  be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 
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1835. 

Rex  9.  Fenn. 

itianotindu-  JtUMFREY  shewed  cause  against  a  rule  obtained  by 
flluyTtfaat'w^'n  Moodff,  for  an  attachment  against  a  witness  for  not  obey- 
■jr?®"i!        inff  a  Crown  Office  subpoena.    The  facts  were  these: 

called  on  hi«  °  « 

subpoena  the       — When  the   trial   was  called  on,  and   before  the  jury 

officer  of  the  ,  .  „    •         ,-,, 

Court  should  WAS  swom,  the  Witness  was  called.  ihe  attorney 
hfafhi^dru  u°  for  the  plaintiff  held  in  his  hand  the  subpana.  The 
sufficient  that      witness  was  then  called  in  the  Court,  outside  the  Court, 

the  writ  should 

be  exhibited  in  and,  lastly,  three  times  in  the  Court  by  the  crier,  pur- 
officer  oUi  him  suant  to  the  Judge's  direction  for  that  purpose;  the  sub^ 
**'Twi"**'  pojia  still  remaining  in  the  hands  of  the  attorney.  He 
is  bound  to  at-  would  not  Contend  that  it  was  material  who  held  the 
himself,  pur-  subpceua  at  the  time  the  witness  was  called,  if  he  was 
subpama^and  called  sufficiently  often  ;  but  he  contended,  that  it  ought 
it  is  no  excuse  to  appear  from  the  affidavit  that  the  witness  was  not  in 

for  not  attend- 
ing that  the  per-   Court,  although  he  did  not  answer  to  the  calling  on  the 

employed  as^  subpcena.  But,  supposing  the  affidavits  in  support  of  the 
watcTthV^ro-  «PP'>c*t'*on  to  be  Sufficient  to  require  an  answer  from  the 
ceedings  of  the    defendant,  the  affidavit  made  by  him  would  be  perfectly 

Court  neglected  .  ._, 

to  giTo  him  no-  exculpatory.  The  statement  contained  in  it  was,  that  on 
ticem  due  time,  ^j^^  j^y  when  the  trial  was  to  come  on,  the  cause  stood 

second  in  the  list ;  and  finding,  therefore,  that  it  could 
not  come  on  at  half  past  nine,  the  hour  mentioned  in  the 
subpcena^  he  left  a  person  in  Court  to  watch  the  progress 
of  the  preceding  cause,  with  directions  to  him  to  come 
for  the  witness  as  soon  as  there  should  be  a  probability  of 
his  being  wanted.  Unfortunately,  the  cause  came  on 
earlier  than  was  expected ;  and  therefore,  when  called,  he 
was  not  in  Court,  although  he  came  in  immediately  after- 
wards. This  statement  of  facts,  he  contended,  was  suf- 
ficient to  exculpate  the  witness  for  his  non-attendance 
when  called  on  his  subpcena. 

Moody ^  in  support  of  the  rule,  contended,  that  no  ex- 
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cuse  at  all  was  furnished  by  the  defendant's  affidavit  for  1835. 
not  obeying  the  subpcena.  When  a  party  was  served 
with  a  subposna^  he  was  bound  to  lay  aside  all  other  busi- 
ness in  order  to  obey  it,  and  he  had  no  right  to  leave 
another  person  as  his  deputy  to  watch  the  proceedings  of 
the  Court,  while  he  himself  pursued  his  own  private  avo- 
cations; but  he  ought  himself  to  attend  in  Court  pur- 
suant to  the  requisition  of  the  subpoena.  He  cited  Dixon 
V.  Lee  {a),  where  the  Court  of  Exchequer  held|  that  upon 
a  motion  for  an  attachment  against  a  witness  for  disobe- 
dience to  a  subpcBna,  in  not  attending  at  the  trial,  an 
affidavit  that  she  was  called  three  times  in  Court  is  suffi- 
cient, without  alleging,  that  she  was  called  upon  the 
subpoena.  This  clearly  shewed,  that  the  calling  on  the 
subpoena  itself  was  not  necessary  in  order  to  bring  the 
party  into  contempt.  In  fact,  after  the  party  had  been 
served  with  a  subpoena,  it  was  his  duty  to  attend  pursuant 
to  it,  and  if  he  did  not,  he  was  guilty  of  a  contempt  of  the 
Court.  The  contempt  did  not  proceed  upon  any  8U[)- 
posed  injury  done  to  the  person  who  subpoenaed  him,  but 
on  the  disrespect  he  shewed  to  the  Court,  in  not  obeying 
its  process.  In  the  case  of  Barrow  v.  Humphreys  (Jb), 
where  a  similar  application  to  the  present  was  made,  the 
language  of  Mr.  Justice  Best  was  very  important.  His  words 
were,  **  An  attachment  for  contempt  proceeds,  not  upon 
the  ground  of  any  damage  sustained  by  an  individual,  but 
it  is  instituted  to  vindicate  the  dignity  of  the  Court. 
Wherever  it  is  distinctly  shewn,  that  the  party  meant  to 
disobey  the  order  of  the  Court,  he  is  guilty  of  a  contempt. 
The  calling  of  the  witness  upon  the  subpoena  is  only  for  the 
purpose  of  obtaining  clear  evidence  of  his  having  neglected 
to  appear.  But  that  is  not  necessary  if  it  can  be  clearly 
shewn,  by  other  means,  that  the  party  has  disobeyed  the 

(a)  Ante,  p.  259.  {h)  3  B.  &  Aid.  598. 
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1835.  order  of  the  Court.*'  In  the  present  case,  it  was  quite 
clear  on  all  hands,  that  the  party  had  disobyed  the  sub- 
pcBna.  He  was  therefore  guilty  of  a  contempt,  unless  a 
sufficient  excuse  was  given  for  not  obeying  the  order  of 
the  Court.  No  such  excuse  had  been  given,  and  there- 
fore the  attachment  must  go. 

Williams,  J. — It  appears  to  me  that  it  would  be  very  dan- 
gerous, if  a  witness  were  allowed  to  rely  upon  the  opinion 
that  the  state  of  the  business  was  such^  that  he  would  not  be 
wanted  until  a  particular  time,  and  consequently  not  to  make 
his  appearance  until  then;  and  when  he  found  that  his  cal- 
culations were  wrong,  to  excuse  himself  by  stating  those 
calculations.  I  am  not  aware  that  any  such  dispensation 
of  close  personal  attendance  in  Court  pursuant  to  the 
subpcena  has  ever  been  made.  As  to  the  circumstances 
of  the  subpcena  not  being  in  the  hands  of  the  officer  of 
the  Court  at  the  time  the  witness  was  called,  it  ap- 
pears to  me  that  that  was  immaterial,  as  there  was  a 
subpoena  actually  produced  and  exhibited  in  Court,  and 
the  presiding  Judge  himself  directed  the  officer  to  call  the 
witness  to  appear  pursuant  to  his  subpcena.  Then  comes 
the  question,  whether,  upon  this  occasion,  the  witness  had 
a  sufficient  reason  for  not  attending.  It  has  been  said, 
that  this  cause  did  not  stand  first.  That  is  no  excuse* 
He  was  required  to  attend  in  Court  at  half  past  nine*  His 
not  appearing  there  at  that  time  must  be  at  his  own  risk* 
But  then,  it  is  said,  that  he  had  provided  some  one  to  re- 
main in  Court  in  order  to  watch  the  cause,  and  to  come 
for  him  in  case  of  his  being  wanted.  But,  it  seems  to  me, 
that  a  witness  has  no  right  to  attend  thus  by  proxy,  and 
instead  of  obeying  the  command  of  the  subpoena  remain 
attending  to  his  own  private  business  or  pleasure.  There- 
fore, although  the  chances  were  that  this  event  of  the 
cause    coming    on    would    not    occur,    yet    as    it    has 


I 
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occurred,  the  subpoena  has  not  been  obeyed,  and  no  suf-  1B35. 

ficient  answer  has  been  given  for  such  disobedience.  The 

present  rule  for  the  attachment  must,  therefore,  be  made 

absolute. 

Rule  absolute* 


HiooiNs  V.  Houseman. 

Armstrong  shewed  cause  against  a  rule  tdsi  ob-  if  a  defendant 
tained  by  Wightman,  for  changing  the  venue  in  this  cause  X'"^*°. 
from  London  to  Lancashire.     The  defendant  had  pleaded^  venue  after  plea, 

the  onus  of 

and  therefore  the  application  was  founded  on  special  cir-  showing  special 
cumstances  set  forth  by  the  defendant  in  his  affidavit*  The  ^nhaoge^ies 
mere  statement  contained  in  it  was  that  all  his  witnesses  **"  ^*""' 
were  resident  in  the  county  of  Lancashire.     In  answer  to 
this,  the  plaintiff  swore  that  all  his  witnesses  were  resident 
out  of  the  county  of  Lancasbire,  and  two  of  them  near 
London*     Under  these  circumstances,  he  contended  that 
the  venue  ought  to  remain  in  London.     The  plaintiff,  who 
had  the  right  of  choosing  the  venue  in  a  transitory  action, 
stated  that  two  of  his  witnesses  resided  near  London^  while 
the  defendant,  who  sought  to  change  the  venue,  only 
alleged  in  general  terms  that   his  witnesses  resided  in 
Lancashire.     It  did  not  appear  from  this  that  it  was  in- 
tended by  the  defendant  even  to  call  any  witnesses. 

fVighimany  conird,  submitted  that  the  affidavit  produced 
by  the  plaintiff  was  not  sufficient  to  prevent  the  defendant's 
application  from  succeeding.  The  defendant  swore  that 
all  his  witnesses  resided  in  Lancashire,  while  the  plaintiff 
only  swore  that  two  of  his  witnesses  resided  near  London. 

Williams,  J. — The  present  application  having  been 
made  after  plea  pleaded^  it  can  only  succeed  on  special 
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1835.        grounds.     The  question  then  is,  whether  sufficient  special 
„   "    "      grounds  have  been  laid  before  me  to  authorize  that  chance. 
9.  Affidavits  have  been  produced  on  both  sides,  and  neither 

of  them  have  been  very  satisfactory.  If  there  be  gene* 
rality  in  the  expressions  used  by  the  plaintiff,  there  is  also 
generality  in  the  expressions  used  by  the  defendant.  But 
the  defendant  ought  to  make  out  a  satisfactory  ground  to 
the  Court  on  which  it  may  act.  Now  the  statement  made 
by  the  plaintiff  that  two  of  his  witnesses  are  resident  near 
London  is  quite  as  particular  as  that  made  by  the  defendant 
of  all  his  witnesses  being  resident  in  Lancashire.  The 
defendant  then  not  having  laid  any  special  ground  on 
which  the  Court  can  act,  his  application  fails.  The  present 
rule  therefore  must  be  discharged  ;  and  with  costs,  be- 
cause it  was  the  defendant's  duty  to  have  made  out  his 
special  grounds  before  he  obtained  the  present  rule. 

Rule  discharged,  with  costs. 


Johnson  r.  Wardlb. 

In  an  action  JtJLOG  GINS  shewed  cause  against  a  rule  nisi  obtained  by 
J252bte*^^it  J^^^  Jervis  for  staying  proceedings  in  the  present  action, 
the  Court  wiu     which  had  been  commenced  by  bailable  process,  until  after 

not  stay  pro» 

ceedings  until  the  trial  of  an  indictment  for  perjury  preferred  against  the 
anlndi^ment^  plaintiff  on  his  affidavit  of  debt.  Heobjected  tosuch  anap- 
?'  '^S*^  th  pl'cation  as  the  present,  as  being  quite  contrary  to  the  prac- 
piaintirt  affl-     tice  of  the  Court ;  and  he  cited  Rex  v.  Boston  (a),  which 

shewed  that  in  acivil  proceeding  the  Court  would  take  no  no- 
tice of  a  criminal  one,  which  might  be  going  on  against  one 
of  the  parties  in  the  cause,  so  far  as  to  stay  the  proceedings. 

Jofm  Jervis  supported  the  rule. 

(a)  4  East,  572. 
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Willi  AMSy  J. — I  cannot  take  into  consideration  the  indict-        1836. 
raent  for  perjury  at  all.     If  I  were  to  do  so,  it  would  be  an 
encouragement  to  experiments  of  this  sort,  that,  whenever  «. 

a  party  found  himself  close  pressed  with  such  an  action,  the 
course  would  be  to  indict  the  plaintiff  for  perjury,  and  then 
stay  his  proceedings  by  an  application  of  this  sort,  until 
after  the  trial  of  such  indictment,  wliich  trial  might  be 
deferred  for  an  indefinite  period.  The  present  rule  must 
therefore  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 

Roberts  0.  Spurr. 

JSYLES  shewed  cause  against  a  rule  obtained  by  Mansel,  An  interiocu- 
requiring  the  plaintiff  to  shew  cause  why  the  declaration  in  ^edtSh-"*' 
this  case  should  not  be  set  aside,  and  the  interlocutory  ^^  ^^  ■?" 
judgment  arrested.   The  objection  to  the  proceedings  was^  tend,  is  a  nui- 
that  there  was  no   appearance  entered   either  by   the  b^^^Jove^^^ 
plidntiff  or  the  defendant  previous  to  the  declaration  and 
judgment.     The  facts  of  the  case  were  these: — The  writ 
of  summons  issued  against  the  defendant  on  the  18th 
March,  and  was  duly  served.    A  declaration  was  after- 
wards delivered  on  the  6th  April,  at  the  oiEce  of  the  de- 
fendant, who  was  an  attorney.     No  appearance  to  the 
process  had  been  entered  by  the  defendant,  or  by  the 
plaintiff  for  him.     The  defendant,  however,  accepted  the 
declaration,  and  never  returned  it.     Interlocutory  judg- 
ment was  subsequently  signed  for  want  of  a  plea;    and 
then,  on  the  5th  ihTciy,  the  present  rule  was  obtained. 
The  defect  in  question,  which  must  be  regarded  as  a  mere 
irregularity,  was  in  existence,  and  within  the  knowledge 
of  the  defendant,  on  the  6th  April.    The  motion  on  the 
ground  of  this  irregularity  not  being  made  until  the  5th 
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1836.  May,  a  montli  bad  elapsed  without  the  defendant  availing 
himself  of  it.  The  defendant,  therefore,  was  too  late  in 
coming  to  the  Court.  By  1  Beg.  Gen.  B.  T.  2  Will*  4,  s. 
S8{a)f  it  was  ordered 9  that  *'no  application  to  set  aside 
process  or  proceedings  for  irregularity  shall  be  allowed, 
unless  made  within  a  reasonable  time;  nor,  if  the  party 
applying  has  taken  a  fresh  step,  after  knowledge  of  the  ir-* 
regularity."  Here,  it  could  not  be  said  that  the  defendant 
had  come  within  a  reasonable  time>  and,  therefore,  his  ap- 
plication must  fail;  and,  secondly,  the  acceptance  of  the 
declaration  without  objection  constituted  a  step  in  the 
cause.  Either  way,  therefore,  the  defendant  could  not 
sustain  the  present  rule.  He  cited  also  Morgan  v.  Bayliss 
and  W$fe{b)f  where  the  marginal  note  was,  "  Semble,  that 
where  costs  have  been  incurred  by  the  delay  of  the  defend* 
ant  in  objecting  to  a  defect  in  the  affidavit  of  debt,  the 
Court  will  not  order  the  bail  bond  to  be  delivered  up  to 
be  cancelled,  although  the  defect  be  in  some  degree  one 
in  substance  and  not  in  form."  Here»  costs  had  been  in« 
curred  by  the  delay  of  the  defendant  in  applying  to  the 
Court,  in  the  same  manner  as  in  the  case  cited ;  and,  as  it 
was  the  disposition  of  the  Court  there,  not  to  cancel  the 
bail-bond  for  such  a  reason,  a  similar  course  ought  to  be 
pursued  with  respect  to  the  declaration  and  judgment  in 
the  present  case.  In  that  case  also  it  was  to  be  observed, 
that  the  objection  was  not  merely  formal.  But,  indepen- 
dent of  the  delay,  no  difficulty  arose  on  account  of  an 
appearance,  not  having  been  entered,  because  a  party 
might,  by  consent,  waive  a  declaration,  without  any  ap- 
pearance having  been  entered.  Here,  the  party,  by  ac- 
cepting and  keeping  the  declaration,  must  be  taken  to 
have  waived  the  necessity  of  an  appearance.  The  present 
rule  ought,  therefore,  to  be  discharged. 

(a)  Ante,  Vol.  1,  p.  187-  (6)  Anle,  p.  117. 
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Manseh  in  support  of  the  rule,  contended  that  a  judg-  1835. 
ment  had  here  been  signed  against  a  person  who  was  not 
before  the  Court,  and  which  was  consequently  a  nullity. 
The  Uniformity  of  Process  Act  gave  three  forms  of  enter- 
ing an  appearance  for  a  defendant,  one  of  which  must  be 
adopted.  Unless  one  of  them  was  adopted,  the  defendant 
was  not  before  the  Court,  and  consequently  no  available 
j  udgment  could  be  signed  under  such  circumstances.  If  the 
defendant  did  not,  after  service  of  the  writ,  enter  an  ap- 
pearance for  himself,  the  plaintiff  might  enter  one  for  him, 
in  pursuance  of  the  proviso  contained  in  the  writ  itself. 
Unless,  however,  one  or  other  of  the  parties  entered  an 
appearance,  and  thus  brought  the  defendant  before  the 
Court,  a  judgment  signed  against  him  must  be  a  nullity. 
As  to  the  objection,  that  the  defendant  had  waived  the 
defect,  no  waiver,  under  such  circumstances,  could  take 
place.  An  irregularity  might  be  waived,  but  a  nullity 
could  not. 

Williams,  J. — The  objection  to  the  present  proceed- 
ings is,  that  they  are  a  nullity.  There  being  no  person 
before  the  Court  against  whom  a  judgment  can  be  signed, 
the  present  judgment  must  be  a  nullity.  The  plaintiff  has 
brought  this  result  upon  himself^  because  he  might,  under 
the  circumstances,_have  entered  an  appearance  for  the  de- 
fendant. The  question  then  is,  whether,  by  the  defend- 
ant's delay,  the  objection  to  the  proceedings  is  removed  ? 
In  the  case  oi  Garraii v.  Hooper {ci)^  the  case  was  this: 
the  defendant  had  pleaded  in  abatement,  without  an  affi- 
davit of  the  truth  of  his  plea,  which,  by  the  provisions  of 
the  statute  of  Anne^  was  rendered  indispensably  necessary ; 
the  plea  was,  therefore,  a  nullity ;  but  it  was  said  that  it 
had  been  waived :  there,  Mr.  Justice  Taunton  said, 
**  There  is  thb  difference  between  an  irregularity  and  a 

(a)  Ante,  Vol.  1 ,  p.  28. 
VOL.  III.  o  o  n.  F.  c. 
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nullity :  an  irregularity  may  be  waived,  but  a  nullity  can- 
not It  is  not  in  the  power  of  the  party  to  waive  it ;  as  the 
act  of  Parliament  declares  it  to  be  a  nullity,  the  Court  is 
so  to  judge  of  it."  As  I  must  consider  the  proceedings 
here  a  mere  nullity,  and  as,  according  to  the  authority  of 
the  case  I  have  just  cited,  a  nullity  cannot  be  waived,  I  am 
of  opinion  that  the  present  rule  must  be  made  absolute^ 
though  without  costs. 

Rule  absolute,  without  costs. 


Raooett  v.  Guy. 

An  affidavit  of  JoLOGGINS  shewed  cause  against  a  rule  obtained  by 
aTtopart^  "de-  Tumer^  for  setting  aside  the  bail-bond  given  in  this  case, 
whde  ^^^  ^" *^  ground  of  a  defect  in  the  affidavit  of  debt.     The 

affidavit  was  for  100/.,  alleged  to  be  due  on  a  bill  of 
exchange,  and  also  for  a  certain  other  sum  of  100/.,  for 
money  lent  and  advanced.  The  amount  of  the  bill  of  ex- 
change was  not  stated,  and  consequently  the  affidavit  was 
bad  as  to  it.  The  only  question  then  was,  whether,  being 
bad  as  to  part,  it  was  bad  as  to  the  whole.  He  contended, 
that,  although  it  was  bad  as  to  part,  it  was  not  bad  as  to  the 
whole.  It  was  true  that  the  Court  of  Exchequer,  in  the  case 
of  Baker  v.  fPells  (a),  had  decided,  that,  where  an  affidavit 
to  hold  to  bail  embraces  several  causes  of  action,  and  one 
of  them  is  defectively  stated^  it  vitiates  the  whole  affidavit, 
and  the  defendant  is  entitled  to  be  discharged  in  ioio  on 
entering  a  common  appearance.  The  authority  of  that  case, 
however,  had  been  doubted  by  the  profession,  and  had  also 
been  doubted  by  Mr*  Justice  Littledale  at  chambers,  when 
the  present  case  was  before  him.  There  did  not  seem  to  be 


(a)  Ante,  Vol,  l,p,  631. 
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any  good  reason  wby,  if  there  were  two  independent  claims  1835. 
made  in  an  affidavit  of  debt,  and  the  mode  of  stating  one 
was  incorrect,  the  whol6  should  be  yitiated,  however  cor- 
rectly the  other  might  be  stated.  In  that  case.  Lord 
Lyndhursi,  who  decided  it,  formed  his  opinion  rather  upon 
the  absence  of  authority  against  his  opinion,  than  from  the 
existence  of  any  in  support  of  it.  His  Lordship  said, 
**  As  no  case  has  been  cited  in  which,  where  the  affidavit 
was  defective  as  to  part,  it  has  been  held  good  for  the  other 
part,  the  rule  must  be  made  absolute."  The  fact  of  no 
case  being  then  brought  before  the  Court  might  arise  from 
the  want  of  time  of  the  counsel  who  argued  it  to  look  into 
the  authorities,  or  from  some  other  cause ;  and,  therefore, 
the  mere  absence  of  any  case  to  such  an  effect  was  not  a 
sufficient  foundation  for  the  opinion  entertained  by  the 
Court. 

Turner^  in  support  of  the  rule,  contended,  that,  both  on 
the  cases  and  principle,  this  rule  ought  to  be  made  abso- 
lute. The  case  of  Baker  v.  Wells  did  not  stand  by  itself; 
for  a  similar  opinion  was  expressed  by  the  same  Court,  in 
a  csLse  o{  Kirk  v.  Almond  (a).  There,  the  defendant  had 
been  arrested  on  an  affidavit,  which  stated  that  he  was 
indebted  to  the  plaintiff  on  three  promissory  notes  for  cer- 
tain sums.  No  statement  was  made  in  the  affidavit  as  to 
when  the  two  last  notes  were  payable,  or  that  they  were 
over  due  and  unpaid.  There,  the  Court  said,  '^  The  de- 
fendant is  in  substance  alleged  to  be  indebted  by  virtue  of 
three  several  instruments.  The  presumption  is,  that  the 
defendant  was  arrested  for  the  sum  sworn  to,  and  that  he 
is  now  in  custody  for  that  amount.  For  part  of  that 
amount,  the  affidavit  shews  no  right  to  arrest ;  and  as  we 
are  aware  of  no  instance  in  which  an  affidavit  of  debt,  bad 
in  part  and  good  in  part,  has  been  upheld  as  to  the  good 

(a)  ADte,  Vol.  1,  p.  31H. 
oo2 
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1835.  part,  the  defendant  must  be  discharged  on  filing  common 
bail."  That  case  was  precisely  similar  to  the  present,  and 
the  decision  of  the  Court  was  to  the  same  extent,  and 
viewed  the  case  in  the  same  way.  Then,  as  to  the  princi- 
ple :  the  right  to  arrest  was  striciissimi  jurUf  and  there- 
fore ought  to  be  strictly  pursued.  If  a  party  chose  to  ar- 
rest another  for  a  particular  sum,  the  affidavit  ought  to 
shew  a  legal  cause  of  action  strictly  stated,  to  the  extent 
for  which  the  arrest  was  effected.  If  the  claim  were  all  one 
sum,  it  was  quite  clear  that  a  defect  in  the  statement  of  it 
would  be  sufficient  to  entitle  the  defendant  either  to  his 
discharge,  or  to  have  the  bail-bond  cancelled.  What  dif- 
ference could  there  be  then  in  point  of  principle,  when  the 
demand  consisted  of  several  sums  ?  The  power  of  joining 
different  claims,  in  order  to  arrest  for  the  total,  was  for  the 
benefit  of  the  plaintiff,  and  a  defendant  ought  not  thereby 
to  be  placed  in  a  worse  situation  than  if  the  demand  con- 
sisted of  but  one  sum. 

Williams,  J. — There  is  no  doubt  that  the  Courts  have 
always  required  that  affidavits  to  hold  to  bail  should  be 
clear.  The  affidavit  in  the  case  before  me  is  objectionable 
as  to  part.  Then,  as  to  the  remainder  of  the  claim,  it  goes 
on  to  state  that  the  defendant  is  ^*  indebted  in  the  further 
sum  of  lOQA,  for  money  lent."  The  question  now  is,  whe- 
ther the  defendant  can  be  held  to  bail  for  the  latter  sum, 
which  is  embraced  in  the  affidavit,  the  former  being  defec- 
tive. In  the  cases  cited,  the  point  was  brought  before  the 
Court  of  Exchequer^  and  it  was  of  opinion  that  such  an 
affidavit  was  defective.  I  feel  myself  bound  by  those  au- 
thorities, and,  therefore,  the  present  rule  must  be  made 
absolute,  without  costs. 

Rule  absolute,  without  costs. 
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1835. 

Re  Turner. 

J.  HE  OB ALD  moved  f  on  the  last  day  of  tenii,  for  a  rule  Arootiontocom- 
to  shew  cause  why  an  attorney  should  not  answer  the  mat-  JJ  an"  weMhe^ 
ters  in  an  afBdavit  on  which  he  moved,  and  which  imputed  "!SV*"  '**  *" 

^  affidavit  cannot 

certahn  misconduct  to  that  attorney.  be  made  on  the 

last  day  of  term. 

« 

Williams,  J.  (after  consulting  with  the  clerk  of  the 
rules). — ^This  being  the  last  day  of  term,  it  is  contrary  to 
the  established  practice  of  the  Court  to  grant  such  a  mo- 
tion as  this,  which  is  now  sought  to  be  made  against  an  at- 
torney. 

Rule  refused. 


Doe  d.  Lambert  r.  Roe. 

fr  IQHTMAN  shewed  cause  against  a  rule  obtained  by  After  execution 

Theobald,  calling  on  the  lessor  of  the  plaintiff  to  shew  ^^^  Jec"^ 

cause  why  the  writ  of  habere  facias  possessionem  executed  "?"'» ^^^  ^^^ 

in  this  case  should  not  beset  aside,  on  payment  of  the  rent  proceedings 

in  arrear,  and  of  the  costs  of  the  action  in  ejectment,  pur-  mem  of  the  rent 

suant  to  the  judgment  on  which  the  writ  of  possession  had  of  thractiotTif 

issued.    The  present  application  was  quite  without  prece-  there  are  other 

'^  ^  '^  grounds  of  for- 

dent,  for  never  had  the  Court  so  far  interfered  as  to  set  fdture  besides 
aside. proceedings  on  payment  of  costs,  after  the  writ  of  of^rentTandir 
eiecution  had  been  carried  into  effect.    The  affidavits.  «»<•»>*»  «ppi>; 

cation  be  made, 

however,  in  answer  to  the  rule^  shewed,  that  the  landlord  the  Court  wjii 
had  brought  the  action  of  ejectment,  not  merely  on  account  cosu. 
of  nonpayment  of  rent,  but  for  not  repairing,  for  not  build- 
ing (the  original  lease  being  a  building  lease),  and  also  for 
not  insuring  the  premises,  of  which  the  applicant  was  the 
sub-lessee.  The  landlord  was  now  in  actual  possession  of 
the  premises,  and  had  laid  out  money  on  them  in  making 
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1835.         those  repairs,  the  non-making  of  which  had  worked  the 
forfeiture  on  which  the  action  of  ejectment  had  proceeded. 

T^obald  admitted,  that,  under  the  circumstances  stated 
in  the  affidavits  of  the  other  side,  he  could  not  sustain 
his  rule,  though  he  should  contend  that  his  rule  must  have 
been  made  absolute  had  the  case  stood  merely  on  his  own 
affidavit;  and  as  to  the  question  of  the  costs  of  the  appli- 
cation, he  submitted  that  the  rule  ought  to  be  discharged 
without  costs,  as  the  applicant  had  come  to  the  Court  in 
consequence  of  the  information  he  had  received  from  the 
attorney  of  the  lessor  of  the  plaintiff,  that  the  sole  ground 
of  forfeiture  was  the  nonpayment  of  rent. 

Williams,  J. — It  is  consistent  with  your  affidavit  that 
he  might  have  told  you  of  the  other  grounds  of  for- 
feiture. 

Wighiman,  corUrA^  (as  to  the  costs),  contended,  that  the 
lessor  of  the  plaintiff  was  quite  innocent,  and  ought  not  to 
have  been  brought  to  the  Court  to  answer  such  a  specula- 
tive application. 

Williams,  J. — I  think  the  rule  must  be  discharged  with 
costs.  If  the  rule  has  been  moved  either  from  a  want  of 
proper  care  in  obtaining  correct  information,  or  from  hav- 
ing received  incorrect  information,  that  is  the  misfortune 
of  the  applicant;  but  the  superior  landlord  is  not,  on  that 
account,  to  be  brought  before  the  Court  by  that  which  is 
only  an  experiment.  The  present  rule  must,  therefore,  be 
discharged  with  costs. 

Rule  discharged^  with  costs. 
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GuRNEY  V.  Key. 

JSlELL  Y  shewed  cause  against  a  rule  obtained  by  Plait y  if  a  plaintiff  be 
requiring,  the  plaintiff  to  shew  cause  why  he  should  not  ^l^t^^hxZIT 
give  security  for  costs,  on  the  ground  of  his  being  abroad  ^ona^^^^j^' 
at  Netmllcy  on  the  Rhine.    It  appeared  from  the  affidavit  thii  country,  he 

I'll  !•       .  /.         Ill  1  1   .     •!«•  ''^^^  ***  liable  to 

on  which  the  application  was  founded,  that  the  plamtitt  give  secority  for 
was  in  this  country  when  the  action  commenced,  on  the  ^obtaining  an 
19th  January.    An  order  for  time  to  plead  was  taken  out  *>*^<*"  for  Umc 

^  "^  to  plead  doet 

on  the  12th  February  by  the  defendant.  On  the  23rd  not  preclude  a 
Aj^l  the  present  rule  was  obtained.  Under  these  circum-  obtaining  wcu- 
stances  he  contended,  that  supposing  the  plaintiff  to  be  "^^r  for  costs. 
actually  domiciled  abroad,  and  permanently  resident  there, 
the  defendant  had  waived  his  right  to  security  for  costs, 
by  obtaining  an  order  for  time  to  plead.  He  cited  Duncan 
V.  Stint  (a),  where  the  Court  said,  '*  That  when  a  cause  is 
pending,  a  party,  if  he  means  to  apply  for  security  for 
costs,  must  take  no  step  after  he  knows  the  plaintiff  is  out 
of  England^  for  a  defendant  ought  not  to  wait  until  ex- 
pense has  been  necessarily  incurred;  which  must  fre- 
quently be  the  case,  particularly  in  actions  of  trespass  and 
replevin."  In  that  case  the  defendant  had  pleaded,  and 
the  Court  refused  to  compel  the  plaintiff  to  give  security 
for  costs,  unless  he  could  make  an  affidavit,  that  at  the  time 
he  pleaded  he  was  not  acquainted  with  the  plaintiff's  ab- 
sence from  this  country.  Obtaining  time  to  plead  was 
just  as  much  taking  a  step  in  the  cause  as  pleading.  It 
was,  therefore,  necessary  that  the  defendant's  affidavit 
should  shew,  at  the  time  of  the  application  being  made, 
that  the  fact  of  the  defendant's  absence  from  this  country, 
when  he  took  the  step,  was  unknown  to  him.  He  cited 
Rex  V*  Day  (6),  the  marginal  note  of  which  case  was, ''  In 
quo  warranto  informations  the  Court  will  not  force  an  in- 

(a)  5  B.  &  Aid.  702;  1  Dowl.  &  Ryl  349.    (6)  Ante,  Vol.  1,  p.  32. 
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1835.  digent  relator  to  give  security  for  costs,  when  it  does^  not 
appear  that  the  fact  of  indigence  had  not  come  to  the  de- 
fendant's knowledge  before  issue  joined  (a).*'  In  that 
case  the  same  principle  was  recognised.  But  the  affidavits 
in  answer  to  those  of  the  defendant  shewed,  that  the 
plaintiff  was  temporarily  resident  abroad,  for  the  sake  of 
his  children's  education*  He  was  in  this  country,  and  had 
a  residence  in  St.  Jameses  Square,  when  the  action  was 
commenced;  he  was  also  in  this  country  on  the  30th  of 
April,  as  appeared  by  the  date  of  his  affidavit,  and  therein 
be  described  himself  as  of  Trevilian  House,  Tregany,  in 
the  county  of  Cornwall.  These  facts  shewed,  that  he  was 
resident  in  this  country,  although  he  might  be  frequently 
abroad.  According  to  an  Anonymous  case  in  8  Taunts 
**  Security  for  costs  is  not  required  from  a  person  while  in 
this  country  although  usually  residing  abroad  (i)."  He 
therefore  contended,  that  the  plaintiff  was  not  bound  to 
give  security  for  costs. 

Plait,  in  support  of  the  rule,  contended,  that  if  the 
plaintiff  sought  to  free  himself  from  his  liabiUty  to  find 
security  for  costs,  he  ought  to  shew  by  his  affidavit  that 
his  residence  was  in  this  country.  No  statement  of  his 
residence  was  made  in  his  affidavit,  and  therefore  it  was 
fairly  to  be  presumed  that  he  really  was  not  resident  in 
this  '  country,  but  that  his  permanent  residence  was  at 
Neuville  on  the  Rhine.  If  such,  were  not  the  case,  there 
could  be  no  doubt  that  the  plaintiff  would  have  stated 
where  hia  residence  was  in  this  country.  It  appears,  too, 
that  only  a  short  time  since  he  came  to  this  country  as  a 

(a)  See  Brown  v.  Wright,  ante,  that  a^  BritUh  officer  serving  a- 
Vol.  1,  p.  95,  and  1  Reg.  Gen.  H.  broad  under  a  foreign  power  is 
T.  2  W.  4,  %.  98,  ante,  Vol.  1,  not  compellable  to  give  security 
p.  196.  for  costs.    See  also  Lord  NugetU 

(b)  See  O^Lawler  v.  Macdonald,  v.  Harcourtf  ante,  Vol.  2,  p.  578. 
8  Taunt.  736,  where  it  was  held 
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witness  on  a  reference ;  and  while  here»  being  arrested  for  183^« 
debt,  be  appHed  for  his  discharge  out  of  custody,  on  the 
ground  of  his  privilege  from  arrest  while  attending  as  a 
witness ;  and  then  in  his  affidavit  in  support  of  the  appli- 
cation, he  stated  himself  to  be  resident  abroad.  That  was 
mentioned  at  the  time  ui  his  affidavit  as  an  additional 
reason  for  believing,  that  he  was  merely  attending  as  a 
witness  in  this  country.  With  respect  to  the  objection, 
that  the  defendant  had  waived  his  right  by  obtaining  an 
order  for  time  to  plead,  that  could  not  be  sustained ;  be- 
cause in  the  case  of  Wibon  v.  Minchin  (a),  the  Court  of 
Exchequer  held,  that  security  for  costs  may  be  applied  for 
after  an  order  for  time  to  plead,  and  observed,  that  **  a 
defendant  may  come  to  ask  for  security  for  costs  at  atiy 
time  before  plea  pleaded."  Under  these  circumstances  he 
submitted,  that  the  present  rule  must  be  made  absolute. 

Williams,  J. — Upon  the  whole  of  these  affidavits  I  can 
have  no  doubt  that  the  residence  of  this  gentleman  is  now 
abroad.  He  does  not  state  himself  in  his  affidavit  to  be 
resident  in  this  country,  but  merely  describeis  himself  as 
of  Trevilian  House  in  the  county  of  Cornwall*  On  the 
occlusion  of  appljring  to  be  discharged  out  of  custody  on 
his  arrest,  it  appears  that  he  stated  himself  to  be  resident 
abroad ;  and  in  the  present  case,  if  be  bad  a  domicile  here, 
I  must  presume  that  he  would  have  stated  it.  I  must, 
therefore,  take  it  as  a  fact,  that  he  has  not  a  domicile  here, 
but  that  he  has  only  been  in  this  country  for  certain  tem- 
porary purposes,  there  being  nothing  to  shew  that  his 
absence  abroad  is  merely  temporary.  I  therefore  think 
that  on  that  ground  he  ought  to  find  security  for  costs. 
With  respect  to  the  delay  in  the  application,  I  think,  on 
the  authority  of  Wilson  v.  Minchin,  it  was  made  suffi- 
ciently early.    As,  therefore,  it  appears  to  me,  that  the 

(a)  Ante,  Vol.  1,  p.  299. 
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1836.         plaintiff  is  completely   domiciled  abroadj   and  has  only 
G  RNBY       <5o™®  ^^J^®  fo^^  temporary  purposes,  the  present  rule  must 
«•  be  made  absolute. 

Rule  absolute. 


Ex  parte  Chapman. 

If  tbe  original     ^*  CRESSWELL  moved  for  leave  to  enrol  a  copy  of 
indenture  of       ^^  indenture  of  clerkship  in  this  case,  under  these  cir- 

clerkship  ib  lost,  '^  ' 

a  cony  may  be    cumstances.    The  clerk  in  question  had  been  regularly 

bound,  and  the  original  indenture  sent  to  the  agent's 
office  in  town  for  the  purpose  of  being  enrolled.  A  clerk 
of  the  agent  was  then  employed  to  get  the  indenture  en- 
rolled, and  he  had  made  a  charge  as  for  money  paid  for 
so  doing.  It  appeared,  however,  on  inquiry,  that  be  had 
not  done  so.  He  had  since  then  absconded,  and  the  in- 
denture could  not  be  found,  although  a  strict  search  had 
been  made  in  every  place,  wherein  it  was  at  all  probable 
that  it  had  been  deposited.  Tbe  probability  was,  that  the 
clerk  had  applied  the  money  received  by  him  as  the  fee 
for  enrolling  to  his  own  purposes,  and  then  the  more  se* 
curely  to  prevent  detection  he  had  destroyed  it.  The 
application,  therefore,  was,  that  a  copy  of  it  might  be 
enrolled  instead  of  the  original. 

Williams,  J. — Under  these  circumstances,  I  think  you 
may  enrol  a  copy  instead  of  the  original  indenture. 

Rule  accordingly. 
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« 

Doe  d.  Frost  v.  Roe. 

JSALL  moved  for  leave  to  sign  judgment  against  the  Spedai  aendce 
casual  ejector.  The  only  peculiarity  in  the  case  was,  that  ^ 
the  notice  at  the  foot  of  the  declaration  was  directed  to  a 
person  named  **  John  Crisp!*  and  the  name  of  the  tenant 
in  possession  was  **  Thomas  Crisp.**  The  person  effecting 
the  service,  however,  informed  the  tenant  that  he  was  the 
person  meant  by  the  notice.  All  the  other  requisites  of  a 
complete  service  were  fulfilled* 

Williams,  J. — ^I  think  that  will  be  sufficient.     You  may 
take  your  rule. 

Rule  granted. 


AlBIN   9.   TOOMER. 

JjAANSEL  moved  for  an  attachment  against  an  attor-  Penonai  sertioe 
ney  for  nonpayment  of  costs  pursuant  to  the   Master's  ^^^*pj" 
allocatur.    The  difficulty  in  the  case  was,  that  no  per-  costs  is  neoes- 
sonal  service  of  the  rule  had  been  effected.    He  was  obtain  ao  at- 
aware,  that  the  cases  of  Green  v.  Prosser  (a),  and  Allier  Soughlhe  de- 
V.  Newton  (6),  where,  under  special  circumstances,  personal  fc«><*»nt  *«  •» 
service  had  been  dispensed  with,  were  now  over-ruled  by 
Stunell  V.  Tower  (c).     It  was  decided  in  that  case,  that 
an  attachment  could  only  be  granted  on  personal  service 
of  the  rule.     The  defendant  there  was  not  an  attorney, 
and  therefore  service  which  might  be  insufficient  in  the 
case  of  any  other  defendant  might  be  quite  ample  in  that 
of  an  attorney.     He  then  read  an  affidavit,  from  which  it 
appeared,  that  several  and  continued  efforts  had  been 
made  to  serve  the  defendant,  but  without  success.     Under 

(a)  Ante,  Vol.  2,  p.  99.        (6)  Id.  p.  582.        (c)  Id.  p.  673. 
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1895.         these  circumstances,  he  hoped  that  the  Court  would  think 
it  right  to  grant  an  attachment. 

Williams,  J. — It  appears  to  me  that  eter^  possible 
effort  has  here  been  made  to  serve  the  deteMnxkt ;  bat 
after  the  judgment  pronounced  by  the  Court  o{  Exchequer, 
in  Siunett  v.  Tower,  I  think  I  cannot  aHow  an  attachment 
to  go,  without  personal  service  of  the  rule  being  effected. 
There,  Lord  Lyndhurat  said,  **  It  is  much  better  in  cases 
of  this  kind  to  adhere  to  the  general  rule*  that  personal 
service  should  be  required.  The  Court  is  more  anxious 
to  lay  down  this  rule,  as  the  case  cited  might  be  supposed 
to  authorize  a  less  strict  practice/'  There,  the  question 
came  directly  under  the  consideration  of  the  Court. 
Nothing  could  be  more  general  than  the  language  of  the 
Lord  Chief  Baron ;  and  I  see  no  reason  for  making  any 
exception,  merely  because  the  defendant  is  an  attorney. 
The  attachment  cannot  be  allowed  to  go. 

Humfrey,  amicus  curia,  mentioned  a  case,  which  had 
occurred  in  the  Common  Pleas  lately,  and  in  which  that 
Court  held,  that  the  fact  of  the  defendant  being  an 
attorney  made  no  difference,  and  that  the  rule  as  to  per- 
sonal service  must  be  equally  pursued  in  such  a  case. 

Rule  refused. 


Wilkinson  v.  Small. 
It  is  no  objcc-     \JURWOOD  applied  for  a  rule  to  shew  cause,  why  the 

tion  to  pleas  that  •  ,  ».•  .1  .1 

they  are  incon-    plaintiff  sbould  not  be  at  liberty  to  strike  out  certain  pleas 
sistent.  pleaded  by  the  defendant,  on  the  ground,  that  they  were 

iliconsistent  with  each  other. 

Williams,  J. — The  fact  of  inconsistency  in  the  pleas 
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with  each  other  is  no  objection  to  them.    A  defSendant         I^S6. 
may  have  several  defences  to  an  action,  each  good  in  itself,     .T    "     " 
but  inconsistent  with  each  other.    It  would  be  very  hard  v. 

5hf  AT  V ' 

upon  him,  if  he  were  not  permitted  to  plead  them  all.  The 
rule  is  much  more  strict  as  to  plaintiffs,  who  are  only 
allowed  one  count  to  each  cause  of  action.  The  reason, 
however,  there^  is  different.  You  will  consequently 
take  nothing  by  your  motion. 

Rule  refused  (a). 

(a)  See  Dueer  y.  TrUhuer,  ante,  new  rules,  If  intended  band  fide 

p.  133,  where  the  Court  of  Com-  to  support   different  substantial 

mon  Pkas  held,  that  inconsistent  grounds  of  defence, 
pleas  may  be  pleaded  under  the 


_  * 

Rust  v.  Chine. 

iSTEER  shewed  cause  against  a  rule  ittM  obtained  by  "Smohampton 

Mansel,  for  discharging  the  defendant  out  of  custody,  on  ^"j^^'^J^^ 

the  ground  of  a  defective  statement  of  the  attorney's  resi-  descripdon  of 

an  attorney'! 

dence,  in  the  indorsement  on  the  writ  of  capias.    The  residence,  in 

indorsement  of  the  residence   was  only   "  Southampton  on*a°wri?of  *°* 

Buildings.^    That  being  a  welI«known  residence  of  attor-  f^P*"/ but  a 

o                         ^       ®                         ^                    ^  lapse  of  more 

nies,  it  must  be  considered  as  a  sufficient  description  of  the  thantwomontba 

attorney's  address.     He  cited  Engleheart  v.  Eyre  (a),  and  of  the  arrest  is 

King  V.  Monkhouse  (6),  where  "  Gray's  Inn  Square^  Lon-  ^J^^\^f^^^, 

don,*"  was  held  to  be  a  sufficient  description  of  an  attorney's  ant  to  avail  bim- 

.»               It          «^«ror                               •».  self  of  the  ob- 

residence,  although  Gray  s  Inn  Square  was  not  m  London,  jection. 
But>  if  the  objection  were  available,  too  great  a  length  of 
time  had  elapsed  since  the  arrest  to  induce  the  Court  to 
give  it  effect     He  cited  Fynn  v.  Kemp  (c),  where  a  motion 

(a)  Ante,  Vol.  2,  p.  145.  (6)  Ante,  Vol.  2,  p.  221.    ' 

(c)  Ante,  Vol.  2,  p.  620. 
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to  set  aside  proceedings  for  irregularity  was  held  too  late 
after  a  lapse  of  seven  days.  In  the  present  case,  the  ar- 
rest was  on  the  ^th  January ^  and  the  application  was 
not  made  until  the  24th  ApriL 

Mansel  was  heard  in  support  of  the  rule. 

Williams,  J. — It  appears  to  me,  that  the  description 
which  the  attorney  has  here  given  of  his  address  is  not  suf- 
ficient. It  is  possible  that  persons  in  the  law  may  know 
where  Southampton  Buildings  are;  but  that  would  not 
probably  be  the  case  with  those  who  are  out  of  the  pro- 
fession. As  the  objection,  however,  only  amounts  to  an 
irregularity,  if  the  defendant  wished  to  avail  himself  of  it, 
he  should  have  come  to  the  Court  promptly.  Above  two 
months  is  certainly  too  great  a  length  of  time  to  be  allowed 
to  elapse  from  the  arrest  to  the  time  of  applying  to  the 
Court.  According  to  the  case  which  has  been  cited,  it 
does  not  appear  to  me  that  he  has  come  to  the  Court  suf- 
ficiently soon,  and  therefore  the  present  rule  must  be  dis- 
charged. 

Rule  discharged. 


In  order  to  ob- 
tain an  attach- 
ment for  non- 
payment of 
coitB,  pursuant 
to  the  Master's 
ailo&itur,  it  is 
not  indispensa- 
bly necessary 
that  a  copy  of 
the  rule  and 
ailocatter  should 
be  left  on  the 
person  of  the 
defendant. 


Rex  V.  Koops. 

JolUMFREY  moved  for  an  attachment  for  nonpayment 
of  costs,  pursuant  to  the  Master^s  allocatur.  The  facts 
disclosed  in  the  aflSdavit  on  which  he  founded  his  applica- 
tion were  these : — ^The  person  endeavouring  to  serve  the 
defendant  had  gone  to  his  house,  and  knocked  at  the 
door.  The  defendant  accordingly  came  to  it.  The  de- 
ponent then  shewed  him  the  original  rule  and  aUocaiur  in- 
dorsed, and  demandeil  the  amount  of  costs  claimed  on  the 
allocatur.    The  defendant  then  shut  the  door  in  depo- 
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nent*s  face,  declaring  that  he  would  not  be  served.    De»         1835. 
ponent  then  pushed  a  copy  of  the  rule  and  allocatur  under 
the  door  and  came  away.    These  facts  would,  it  was 
hoped,  dispense  with  actually  leaving  the  copy  of  the  rule 
and  allocatur  in  the  hands  of  the  defendant. 

Williams,  J. — I  think,  under  these  circumstances,  you 
may  have  an  attachment. 

Rule  granted. 


RiDGWAY  9.  Fisher. 

XHIS  was  a  sheriff's  interpleader  rule.     It  appeared  ifasfaeriffre- 
from  the  affidavits  produced  on  shewing  cause,  and  that  of  ^l^ztV^Ja^ 
the  sheriff,  that  the  following  were  the  facts:— A /i/a.  iw«ry,ofacUiin 

^  ,  •'         to  goods  leized 

had  been  issued  to  the  sheriff,  under  which  a  seizure  had   by  him  under  a 
taken  place  in  the  month  of  November,    What  was  called  not^e  entitled 
a  walking  possession  of  the  goods  was  then  kept  for  two  J^/Jllte  ""wider 
months;  the  meaning  of  which  was,  that  no  officer  re-  Act,  unless  he 
mained  in  the  house,  but  one  called  every  day  to  see  that  court  in  HUary 
the  goods  were  still  safe  on  the  premises.     On  the  Sist  ^^"°' 
Januart/y  absolute  possession  was   taken  of  the  goods* 
Formal  notice  of  a  fiat  of  bankruptcy  having  issued,  was 
served  on  the  sheriff  on  the  23rd.     On  the  S6th,  notice 
was  given  to  him,  that  the  goods  were  the  property  of  a 
mortgagee.     An  action  was  commenced  by  the  assignees 
on  the  25th  March,  and  on  the  26th  the  execution  creditor 
ruled  the  sheriff  to  return  the  writ.     The  sheriff  applied 
to  the  Court  for  his  rule  in  Easter  Term. 

Hoggins  on  behalf  of  the  execution  creditor,  E.  V, 
WiUiams  for  the  assignees,  and  Manning,  for  the 
mortgagees,  contended,  that  the  application  of  the 
sheriff    was    too     late,    and     that    the    Court     could 
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1895.  not  grant  him  relief*  The  case  of  Devereux  v.  John  and 
another  {a)  was  cited^  where  it  was  decided,  that  a  sheriff 
will  not  be  entitled  to  relief  under  the  Interpleader  Act,  un- 
ion hecomein  tbefirst  instance^  on  receiving  notice  of  an  ad- 
verse claim.  The  case  of  Cook  v.  AUan  {b)  was  also  men- 
tioned. In  that  case,  goods  were  taken  in  execution  by  the 
sheriffs  and  a  claim  made  on  them;  but  the  sheriff  was  pre- 
vented from  applying  immediately »  by  a  rule  which  was  ob- 
tained by  the  defendant  in  the  action,  for  the  purpose  of 
setting  aside  the  proceedings  for  irregularity,  and  that  rule 
was  not  disposed  of  until  the  ^rd  January ^  when  it  was 
discharged.  The  application  was  then  made  by  the  sheriff 
on  the  31st.  The  Court  there  held  that  the  application 
was  too  late. 

W.  Alexander,  on  behalf  of  the  sheriff,  contended 
that  he  could  not  reasonably  have  been  expected  to 
come  to  the  Court  in  Hilary  Term,  as  he  had  no  formal 
notice  of  any  claim  until  the  23rd  January. 

Williams,  J. — I  think  I  am  bound  by  the  case  of  Cook 
V.  Allen.  The  present  rule  must  therefore  be  discharged, 
the  sheriff  paying  the  costs  of  all  parties. 

Rule  discharged  accordingly  (c). 

(a)  Ante,  Vol.  1,  p.  54S.  (c)  See  Godson  v.  Sanctuary,  4 

{h)  Ante,  Vol.  2,  p.  11.  B.  &  Aid.  255. 
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Doe  d.  Frith  v.  Roe. 

x^LEASB  Y  moved  for  judgment  against  the  casual  ejec-  if  the  tenant  in 
tor.  The  affidavit  on  which  he  moved  stated,  that  the  ^^^tevema  a 
deponent  had  gone  to  the  premises  in  question,  had  en-  complete  and 

regular  service 

tered  the  house,  and  seen  the  person  who  was  tenant  m  ofthedeciara- 
possession.     He  had  begun  to  read  the  notice  at  the  foot  n,«itjudginent 
of  the  declaration,  when  the  tenant  told  hun  that  he  did   "f  ^  !'""  ^  ^^' 

tained  against 

not  occupy  that  house  but  the  one  next  door,  and  if  he  ^^e  casual  ejec- 
would  go  with  him  there,  he  would  allow  himself  to  be 
served.  The  deponent  accordingly  went  to  the  door, 
when  he  was  turned  out  by  the  tenant,  and  the  door  shut 
upon  him.  He  then  finished  reading  the  notice,  and  af- 
terwards put  the  declaration  under  the  door,  telling  the 
tenant  that  he  had  done  so.  This,  it  was  submitted,  was 
enough  to  entitle  the  lessor  of  the  plaintiff  to  judgment 
against  the  casual  ejector. 

Williams,  J. — ^You  may  take  your  rule  for  judgment. 

Rule  granted. 


Brickline  and  Others  v.  Smallwood. 

jC  OMLINSON  shewed  cause  against  a  rule  obtained  by  a  plaintiff  may, 

Archbold,  for  discharging  the  defendant  out  of  the  cus-  ^ntinuiifgrar- 

tody  of  the  sheriff,  on  the  ground  of  his  having  been  ar-  j"t «  defendant 

rested  for  a  particular  cause  of  action  after  a  suit  had  been  of  action,  ai- 

j    f  •        Li  /•       a.1-  though  he  has 

commenced  by  serviceable  process  for  the  same  cause,  proceeded  in  an 

The  facts  were  these:— The  plaintiff  had  commenced  an  ^en^d^JI^wr. 

action  by  serviceable  process  for  a  certain  amount  of  rent.  viceaWe  process 

•j  .  1  •  1  J  for  th  •  same 

Before  that  suit  was  concluded,  other  rent  accrued  due,  and  cause,  so  far  as 

for  that  rent  the  defendant  was  arrested,  and  he  paid  the  fo/^Vi! 
debt  and  costs  in  that  action.     After  this,  without  discon- 
voL.  III.                            p  p                              n.  p#  c. 
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18do.         tinuing  the  first  action,  and  after  it  had  been  entered  for 
„     "  trial  at  the  York  Assizes,  the  plaintiff  arrested  the  defen- 

Brickline  "^  1  .  1        i» 

V.  dant  for  a  portion  of  the  rent  for  which  the  first  action 

had  been  brought,  as  he  found  that  the  defendant  bad  ad- 
Tertised  his  stock  for  sale,  and  soon  intended  to  quit  this 
country  for  America.  This  was,  therefore,  the  ordinary 
case  of  arrest,  without  discontinuing  an  action  commenoed 
by  serviceable  process.  No  objection  existed  to  that 
course,  as  it  had  frequently  been  determined  that  a  plain^ 
tiff,  after  suing  out  serviceable  process,  may  sue  out  a  bail- 
able writ  for  the  same  cause,  and  arrest  the  defendant  be^ 
fore  he  discontinues  bis  first  action;  for  such  a  case  is  not 
within  the  rule  of  M.T.  15  Car.  2,  Reg.  9,  K.  B.  The 
cases  were  collected  by  Mr.  TUtd,  in  hia  Practice  (a), 
which  were  to  that  effect.  A  stronger  case,  however,  than 
any  of  these  had  been  decided  lately  in  this  Court  The 
case  was  Chapman,  Executor,  &c.  ▼.  Vandevelde  (£),  where 
the  Court  held,  that  a  plaintiff  may  arrest  a  defendant 
after  suing  out  three  serviceable  writs,  without  discontinu- 
ing the  actions  which  he  has  so  commenced.  The  fact  of 
the  intermediate  arrest  could  not  affect  the  right  of  the 
plaintiff. 

Archbold,  in  support  of  the  rule,  submitted,  that,  until 
the  plaintiff  had  discontinued  the  action  commenced  by 
serviceable  process,  and  in  which  he  had  proceeded  so  far 
for  the  same  cause  of  action^  he  could  not  arrest  the  de- 
fendant ;  more  particularly  as  the  rent  for  which  the  second 
arrest  took  place  had  accrued  due  before  the  rent  for  which 
the  first  arrest  was  made  had  become  due ;  and,  therefore, 
the  defendant  might  have  been  arrested  in  one  action  for 
the  whole* 

Williams,  J« — ^I  think  the  present  rule  must  be 

(a)  Vol.  1,  p.  174»  ed.  9.  {h)  Ante,  p.  313. 
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charged.     It  is  quite  clear  from  the  afBdavits,  that  the  rent         1835. 
for  which  the  first  arrest  took  place  formed  no  part  of  the     bricklimb 
demand  for  which  the  serviceable  process  was  sued  out  «• 

That  arrest,  therefore,  may  be  laid  out  of  consideration. 
The  facts  then  are,  that  the  plaintiff  has  arrested  the  de» 
fendant  without  discontinuing  the  action  commenced  by 
serviceable  process.  The  cases  all  shew  that  there  is  no 
objection  to  that  course.  But  it  is  urged  that  a  long 
course  of  time  has  been  allowed  to  elapse,  and  the  pro- 
ceedings have  been  carried  on  to  a  considerable  length 
before  the  defendant  was  arrested.  There  is  no  objection 
to  the  plaintiff's  proceedings  on  that  account,  as  he  will 
be  the  only  person  to  suffer,  since  he  will  have  to  pay  the 
more  costs  of  discontinuance.  The  present  rule  must, 
therefore,  be  discharged. 

Rule  discharged,  but  without  costs. 


Gronow  v.  Pointer. 

jK.  F.  RICHARDS  obtained  a  rule  nwi  for  compelling  ^  „|^  ^^  f^, 
the  plaintiff  to  give  security  for  costs,  on  the  ground  of  his  ***^?"'^?"' 
being  abroad*     This  being  the  last  day  of  term,  he  doubt-  ttay  of  proceed- 
ed whether  he  could  have  his  rule  drawn  up  with  a  stay  a^ed  on  Uie 
of  proceedings  until  the  next  term.  '"^  ^^  *'^**"°- 

Williams,  J.,  (after  consulting  with  the  clerk  of  the 
rules),  said,  that,  as  the  day  on  which  the  application  was 
made  was  the  last  day  of  term,  the  rule  could  not  be  granted 
with  a  stay  of  proceedings. 

Rule  nisi  accordingly. 


pp^ 
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1835. 

Rogers  v.  Twisdbl. 
In  order  to  ob-    JoLOGGlNS  moved  for  an  attachment  for  nonperform- 

tain  an  attach-  **  •%  •%  n 

mentyitisnot     ^"06  of  an  awaruj  and  nonpayment  of  costs,  pursuant 
'.V^i!!!^!^«L  to  the  Master's  aOocaiur.    The  demand  was  not  made 

all  tne  necessary  « 

steps  arc  taken,  jjy  the  person  to  whom  the  sum  due  on  the  award  was 

partly  at  one  •  t»  i        «  • 

time  and  partly  payable;    but  a  power  of  attorney  was  given  by  him 
*  ^  to  a  person  who  now  made  an  aflSdaTit.     On  one  occa* 

sion,  the  person  so  empowered  went  to  the  defendant, 
and  served  him  with  a  copy  of  the  award  and  allocaiur, 
shewing  him  at  the  same  time  the  original  award  and 
allocatur.  He  had  not  at  that  time,  however,  the  power 
of  attorney  with  him,  and  therefore  could  not  shew 
it  to  the  defendant.  Subsequently,  he  went  to  the  de- 
fendant with  the  power  of  attorney,  and  shewed  it  to 
him,  but  did  not  shew  the  other  documents.  The  ques- 
tion was,  whether  these  two  imperfect  services  could  be 
connected,  so  as  to  enable  the  plaintiff  to  obtain  an  at- 
tachment. 

Williams,  J. — ^I  think  enough  has  not  been  done  to 
enable  you  to  obtain  an  attachment.  All  the  necessary 
materials  for  making  the  demand  should  be  in  the  hands 
of  the  party  at  the  time  he  makes  it,  or  he  will  not  be  en- 
titled  to  obtain  an  attachment  against  the  defendant.  You 
will  therefore  take  no  rule. 

Rule  refused. 
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1835. 

Wenham  r.  DowNEs. 

Sir  WILLIAM  FOLLETTshevred  cause  against  a  rule  in  order  to  ob- 
ntM  obtained  hy  It.  S,  Richards,  for  setting  aside  an  at-  mentfomoa- 
tachment  against  the  plaintiff  for  nonpayment  of  costs,  pur-  J|Jf  ™  pllrsuant 
suant  to  the  Master's  allocatur ,  on  the  ground  that  no  de-  ^  *c  Master's 

i»     aUocaiur,  a  de- 
mand on  the  rule  and  allocatur  had  been  made.     The  am-  mand  is  not  ne- 

davits  on  both  sides  in  substance  disclosed  these  facts,  ^'^gought  u> 
The  plaintiff  had  been  present  at  the  taxation  of  the  costs,  ^  '^^^  ^y 

*  *^  '    hisYioleiicepre- 

and  a  copy  of  the  rule  with  the  allocatur  indorsed  thereon  ventB  the  ser- 
was  sent  to  his  residence.  Subsequently,  when  an  attempt  made.^™ 
was  made  to  serve  him,  the  original  rule,  with  the  allocatur 
indorsed  thereon,  was  shewn  to  him;  but,  before  any  de- 
mand could  be  made  of  the  amount  of  costs,  he  knocked 
down  the  person  endeavouring  to  serve  him.  A  violent 
contest  then  ensued,  and  the  deponent  was  obliged  to 
make  his  escape,  to  save  himself  from  further  personal  vio- 
lence. Under  these  circumstances.  Sir  WiUiam  FoUett 
contended,  that  the  necessity  of  making  a  demand  of  the 
amount  of  costs  was  waived  by  the  conduct  of  the  plaintiff 
himself.  True  it  was,  that  in  general  a  demand  was  ne- 
cessary, but  that  only  applied  to  cases  where  the  person 
serving  the  rule  and  allocatur  might,  if  he  chose  to  use 
proper  means,  have  made  a  demand. 

jR.  S.  Richards,  in  support  of  the  rule,  contended,  that 
the  Courts  had  always  held  parties  strictly  to  the  practice 
of  making  a  demand  for  the  costs  alleged  to  be  due,  be- 
fore an  attachment  could  be  allowed  to  issue.  Here  it 
was  acknowledged,  that  no  such  demand  had  been  made, 
and  therefore  the  attachment  ought  not  to  have  gone.  The 
fact  of  the  plaintiff's  violence  was  not  sufficient  to  re- 
move the  necessity  of  making  such  demand;  because  a 
subsequent  attempt  might  have  been  made,  when  non  con' 
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1835.        stai,  that  there  would  have  been  any  violence  on  the  part 
Wenham      ^^  ^^^  plaintiff  sufficient  to  prevent  such  demand.    The 

V.  present  rule  ought  therefore  to  be  made  absolute. 

D0WNE8. 

W1LLIAMS9  J. — ^No  doubt,  the  general  rule  is,  that  ia 
order  to  entitle  a  party  to  an  attachment  for  nonpayment 
of  costs,  pursuant  to  the  Master's  allocatur,  a  demand  of 
the  costs  must  be  made.  But  that  general  rule  can  only  be 
applied  to  cases  where  the  party  sought  to  be  served  re- 
mains in  such  a  position  as  will  enable  the  person  seeking 
to  serve  to  make  a  demand;  and  not  to  one  in  which  the 
party  sought  to  be  served  resorts  to  such  violence  as  to 
render  a  contest  of  main  force  necessary,  which  shall  en- 
dure until  the  person  endeavouring  to  effect  the  service 
has  overpowered  the  person  sought  to  be  served.  The 
principle  upon  which  a  demand  is  necessary  is,  that  the 
nature  and  extent  of  the  claim  on  the  allocatur  msLy  be 
clearly  communicated  to  the  party  affected  by  it.  Here, 
there  was  nothing  unintelligible  in  the  nature  and  extent 
of  the  claim  set  up  by  the  deponent;  for  the  plaintiff 
himself  had  attended  the  taxation,  had  received  a  copy  of 
the  rule  and  allocatur,  and  had  the  original  and  allocatur 
shewn  him  on  the  occasion  in  question:  he  must  conse- 
quently have  been  fully  aware  of  the  nature  and  extent  of 
the  demand  founded  on  the  allocatur.  The  present  rule 
must  therefore  be  discharged  with  costs. 

Rule  discharged,  with  costs 
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18d5. 

Doe  d.  Thomson  v.  Roe. 

x^HANNELL  moved  for  judgment  against  the  casual  ifaNguUrier- 
ejector.  The  peculiarity  in  the  case  was,  that  the  notice  TeforeNhl'^ 
at  the  foot  of  the  declaration  required  the  tenant  to  appear  ^^  ***"**  **"• 

•      1  TT' »  m  appeanmoe  ig  to 

in  last  Hilary  Term,   and  the  service    had  been  duly  bemadeetopteti 
effected  before  that  term.    One  term  consequently  had  *ud^t[m«y 
elapsed  between  the  service  and  the  motion  for  judgment.  ^^^  '^* 
He  cited  Doe  v.  Roe  (a))  and  Doe  v*  Roe  (Jb\  where  simi-  <«  ^^  "^bm 
lar  apphcations  had  been  allowed  by  the  Court. 

WiiiLiAMSp  J. — You  may  take  your  rule. 

Rule  granted  (c). 

(a)  Ante,  Vol.  1,  p.  494.  in  the    first   instance,   must  be 

(6)  Ante,  Vol.  2,  p.  196.  servedi  so  as  to  ^?e  the  tenant 

\c)  This  rule,  though  absolute      notice. 


lerrico. 


Doe  c(.  Luff  «.  Roe. 

MLELL  Y  moved  for  a  rule  to  shew  cause  why  judgment  if  ■  tenant  in 
should  not  be  signed  against  the  casual  ejector.    The  afB-  l^riyTeeping 
davit  on  which  he  moved  stated  various  circumstances,  °"*  °r^®  ^^f 

to  avoid  being 

shewing  that  the  tenant  was  keeping  out  of  the  way  to  wnred,  the 
avoid  being  served.     A  copy  of  the  declaration  had  been  a  rale  »Li  for^ 
left  with  the  son  of  the  tenant  on  the  premises,  and  the  J"^ent,ifthe 

'^  '  son  M  regularly 

usual  explanation  given.     This^   it  was  conceived,  was  ^^^^^  o»  (he 
enough  to  entitle  the  lessor  of  the  plaintiff  to  a  rule  nisi. 

Williams,  J. — You  may  take  a  rule  nisi^  the  service  to 
be  on  the  son  on  the  premises. 

Rule  nisi  granted* 
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Deemer  9.  Bbooker. 

wbereadefen-  JLfOWLlNG  shewed  cause  against  a  rule  obtained  by 
taken  in  ezecu-  Bali^  for  the  purpose  of  discharging  the  defendant  out  of 
*^**dh" after-'*'  ^^•^^^J  ^^^  irregularity.  The  supposed  irregularity  corn- 
wards  removes  plained  of  was  two-fold.  The  Jirst  objection  was,  that 
custody  of  the  before  the  plaintiff  issued  execution,  he  had  not  carried 
pw'ntiff'Jnei-  in  the  roU;  and  secondly ^  that  he  had  not  been  charged 
therobUgedio    Jn  executiou  pursuant  to  the  rule  of  Easter  Term,  41 

carry  m  the  roll, 

nortochargehim  Geo*  S.     As  to  the  first  objection,  that  the  roll  had  not 
n  execu  ion.       \y^^^  carried  in,  by  1  Reg.  Gen.  H.  T,  2  WiU.  4,  s.  95,  it 

was  ordered,  that  ''in  order  to  charge  a  defendant  in 
execution,  it  shall  not  be  necessary  that  the  proceedings 
be  entered  of  record  (a)."  With  respect  to  the  second  ob- 
jection, the  rule  did  not  apply  to  a  case  like  the  present. 
The  facts  of  it  were  these.  At  the  Summer  Assizes  for 
Chelmsford  in  the  last  year,  a  verdict  was  found  against 
the  defendant  in  an  action  of  trespass  for  an  assault  and 
battery.  Judgment  was  signed  on  the  28th  November 
following,  and  a  ca.  sa.  was  issued  into  the  county  of 
Essex ^  by  virtue  of  which  the  defendant  was  taken  on  the 
fith  December.  Subsequently,  he  removed  himself  by 
habeas  corpus  into  the  Marshalsea  of  the  King*s  Bench. 
In  such  a  case  as  this,  there  could  be  no  charging  in  exe- 
cution, because  the  defendant  was  already  in  execution 
at  the  time  when  he  was  taken  to  the  Marshalsea  of  this 
Court.  The  rule  on  which  this  application  was  founded 
only  applied  to  those  cases  where  a  defendant  was  in  cus- 
tody at  the  time  when  the  judgment  was  signed.  The 
words  of  it  were,  ''  that'  from  and  after  the  first  day  of 
Trinity  Term  next,  every  committitur  on  every  judgment 
obtained  or  to  be  obtained  in  this  Court  against  any  pri- 
soner or  prisoners,  shall  be  filed  with  the  clerk  of  the 

(a)  Ante,  Vol.  1,  p.  196. 
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docquets  of  this  Court,  on  or  before  the  last  day  of  the         1835. 
term  in  which  such  prisoner  or  prisoners  is  or  are  to  be       deT^ 
charged  in  execution.    And  the  said  clerk  of  the  docquets  9. 

shall  enter  such  comtniititur  on  the  judgment  roll  within 
four  days  next  after  the  end  of  such  term,  exclusive  of 
the  last  day  of  the  term,  unless  the  last  of  such  four  days 
be  Sunday;  and  in  that  case,  within  five  days  next  after 
the  end  of  such  term ;  and  that  in  default  thereof,  such 
prisoner  or  prisoners  shall  be  entitled  to  be  discharged." 
The  rule  clearly  referred  only  to  cases  in  which  the  defen- 
dant was  already  in  custody,  at  the  time  of  proceedings 
being  taken  against  him. 

Ballf  contrd,  was  heard  in  support  of  the  rule. 

Williams,  J. — It  appears  to  me  that  the  rule  in  ques- 
tion only  applies  to  cases  in  which  persons  are  already  in 
custody  of  the  Marshal  when  the  execution  is  sued  out. 
I.  am  of  opinion,  therefore,  that  it  was  unnecessary  for  the 
plaintiff  to  charge  the  defendant  in  execution,  as  he  was 
already  taken  in  execution  on  the  process  which  had  been 
sued  out.  The  present  rule  must,  therefore,  be  discharged 
with  costs. 

Rule  discharged,  with  costs. 


Doe  d.  Morpeth  v.  Roe. 

JSlNGHAM  applied  for  a   rule  to  shew  cause   why  Where  a  tenant 

judgment  should  not  be  signed  against  the  casual  ejector.  kecp!iM!t  of  the 

The  premises  in    question  were   a    public-house.    The  ''^yto  avoid 

*■  1  being  seiTea,  a 

tenant,  who  was  a  woman,  clearly  kept  out  of  the  way  to  rule  nm  for 

avoid  being  served ;  and  notwithstanding  consjiant  watch-  beobtarnedby 

fulness  and  frequent  calls,  no  personal  service  could  be  *  ",IJ^*^ihV*^ 

effected  on  her.    A  foreman  of  hers  conducted  the  busi-  ^^^^  ^^  '^^ 

premises. 
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1835.  ne88|  and  when  inquiries  were  made  of  him  as  to  where 
his  mistress  was^  he  frequently  said,  that  if  the  deponent 
tried,  he  might  serve  her.  A  copy  of  the  declaration  was 
left  with  the  foreman,  and  the  necessary  ezplanatioe 
given.  Under  these  circumstances,  it  was  prayed  that  a 
rule  nisi  might  be  granted  for  judgment  agunst  the  casual 
ejector,  the  service  of  the  rule  to  be  on  the  foreman  who 
conducted  the  business. 

Williams,  J. — You  may  take  a  rule  tdsi. 

Rule  nisi  granted. 


Green  v.  Light. 

«ui^hi/ent7or  ^^UTT  movcd  for   an  attachment  for  nonpayment  of 

nonpayment  of  costs,  pursuant  to  the  Master's  allocatur ^  on  taxation  be- 

to  the  Matter's  twecn  attorney  and  client.     The  question  was,  whether 

rJ^'^ttom'ey  *•>«  ™1®  ^•^  *•*•  ®'  absolute  in  the  first  instance. 

and  client,  is 
nut  in  the  fint 

insunce.  WiLLiAMS,  J.— As  it  is  between  attorney  and  client,  it 

is  nisi  in  the  first  instance.  If  it  had  been  for  nonpay- 
ment of  costs  between  party  and  party,  it  would  have  been 
absolute  in  the  first  instance. 

Rule  nisi  accordingly  (a). 

(a)   See  Bray  v.   YattSy  ante,      aDte,Vol.  2,  p.  531;  and  Boemer 
VoL  1,  p.  459;  Spragg  v.  WiUit,      v.  Mellor,  ante,  Vol.  2,  p.  533. 
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NUGEB  9.  M'DONBLL. 

vwELSB  Y  shewed  cause  against  a  rule  obtained  by   Taking  out  a 
Mansel  for  setting  aside  a  declaration  against  a  prisoneri  a^™o°piead  it 
on  the  ground  of  a  rule  to  plead  not  having  been  given.  *  7**^*"",°^* 
The  affidavit,  on  which  he  shewed  cause,  stated  that  such 
a  rule  had  been  given;  but,  whether  it  had  or  not,  the 
objection  was  waived  by  the  defendant  having  taken  out  a 
summons  for  time  to  plead. 

Mansel  was  heard  in  support  of  the  rule. 

Williams,  J. — In  my  opinion  taking  out  the  summons 
is  a  waiver  of  the  objection,  and  therefore  the  present 
rule  must  be  discharged. 

Rule  discharged. 


Pepper  v.  Whalley. 

frlGHTMAN  shewed  cause  against  a  rule  obtained  if  a  defendant 
by  Harrison,  on  behalf  of  the  defendant,  to  shew  cause  p^"J{|iS^a 
why  he  should  not  have  further  time  to  complete  the  particular  ac- 

1    •  ft   -Tk  rm    »»  .  «  ^°°»  ***  cannot 

record  in  a  cause  of  Pepper  v.  fVhMey  and  another,  afterwardspiead 
pending  in  the  Conmon  Pleas.  The  facts  were  these:—  l^w«  to«'" 
An  action  was   commenced   in  the  Court  of  Common  ■^♦ionft"'*^ 

same  cauae  in 

Pleas  against  the  defendant  and  another  person.  Sub-  another  Court. 
sequently,  the  present  action,  which  was  in  covenant, 
was  brought  in  the  King's  Bench,  and  the  defendant 
pleaded  the  pendency  of  the  suit  in  the  Common  Pleas. 
The  plaintiff  ruled  him  to  bring  in  the  record,  and  now 
the  present  rule  was  obtained  for  further  time  to  complete 
it.  Independent  of  the  objection  which  might  be  taken, 
that  the  pendency  of  a  suit  against   the  defendant  and 
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1836.  ^  another  was  no  answer  to  an  action  against  the  defendant 
alone^  the  affidavit  on  which  cause  was  shewn  stated,  that 
in  the  action  brought  in  the  Common  Pleas,  the  defendant 
had  nonprossed  the  plaintiff;  consequently,  there  really 
was  no  action  pending  in  that  Court. 

« 

Harrison,  in  support  of  the  rule. 

Williams,  J. — ^As  the  case  in  the  Common  Pleas  is  no 
longer  pending,  the  present  w^s  an  improper  application, 
and  therefore  the  rule  must  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 


Harrison  afterwards  obtained  a  rule  nisi  in  the  full 
Court  for  rescinding  the  rule  pronounced  by  Mr.  Justice 
Williams f  on  the  ground  that,  though  the  defendant  in 
this  action  had  nonprossed  the  plaintiff  in  the  Common 
Pleas,  he  had  subsequently  abandoned  his  judgment. 

Cause  being  shewn  against  this  rule — 

The  Court  discharged  it,  on  the. ground,  that  it  did  not 
appear  when  the  defendant  had  abandoned  his  judgment 
of  nonpros  in  the  Common  Pleas.  It  might  perhaps  have 
been  abandoned  merely  for  the  purpose  of  the  plea  in  the 
King's  Bench. 

Rule  discharged,  with  costs. 
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Evans  v.  Fry. 

MidSPINASSE  moved  for  a  distringas  against  the  de-  AdiMMngaswrn 

fendant,  the  attempts  to  serve  him  with  the  writ  of  sum-  on  an  affida^c 

mons  having  been  ineffectual.     The  affidavit  on  which  SHefeSSS 

he  moved  stated,  that  efforts  had  been  made  to  find  him  to  be  absent  in 

,  i-i  .11         Ireland,  without 

at  his  bouse  m  London^  and  it  there  was  ascertained  that  shewing  that  he 
he  was  now  with  his  regiment  in  Loutht  in  the  province  of  toa^dVis ci«. 
Leinster,  in  Ireland.     His  affidavit,  however,  did  not  al-  J»^"'  although 

he  may  have  a 

lege  that  the  defendant  had  gone  out  of  the  country  for  residence  in 

the  purpose  of  avoiding  his  creditors,  or  that  there  was  unsuccenfui^t- 

any  reason  for  supposing  that  he  would  not  in  due  time  re-  hi^^^^  J|^* 

turn  to  this  country.  made. 

Williams,  J. — ^The  statements  in  that  affidavit  are  not 
sufficient  to  entitle  you  to  a  writ  of  distringas.  In  the 
case  of  Moore  v.  Thynne  (a),  the  Court  of  Exchequer 
granted  a  distringas  against  the  defendant,  as  it  appeared 
that  he  had  gone  abroad  to  avoid  his  creditors.  But  no 
such  allegation  is  contained  in  your  affidavit,  and  there- 
fore I  cannot  proceed  per  saltum  to  grant  you  this  writ 

Wighimany  amicus  curia^  stated,  that  he  had  made  a 
similar  motion  on  an  affidavit  in  the  same  terms,  before 
Mr.  Justice  Littledale,  in  last  Michaelmas  Term,  but  his 
Lordship  referred  the  application  to  the  full  Court.  There, 
it  was  renewed,  and  the  Chief  Justice,  with  the  other 
Judges,  was  of  opinion  that  the  motion  could  not  be 
granted. 

Rule  refused. 

(a)  Ante,  p.  153. 
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Doe  d.  Wills  r.  Roe. 

Special  serrioe    Jt^RAED  moved  for  judgment  against  the  casual  ejector 
Si  ejectocnT     ^"  ^^  affidavit  which  stated  the  following  service :    The 

deponent  had  gone  to  the  premises,  and  knocked  and 
called  loudly  at  the  door  of  the  housCi  which  he  found 
shut  up.  Voices  were  heard  conversing  inside.  Shortly 
afterwards  the  window  was  opened  by  some  person,  who, 
to  the  best  of  the  deponent's  belief,  was  the  tenant  in 
possession,  and  a  quantity  of  filth  thrown  over  him.  The 
deponent  then  read  very  loudly  the  notice  at  the  foot  of 
the  declaration,  and  gave  the  usual  explanation.  The 
deponent  again  called  very  loudly,  but  could  get  no 
answer.  He  then  stuck  a  copy  of  the  declaration  on  the 
door.  The  affidavit  then  went  on  to  state  that  the  tenant 
had  been  for  some  time  keeping  within  the  house  in  order 
to  avoid  being  served. 

Williams,  J. — You  may  take  a  rule  to  shew  cause, 
which  may  be  served  on  the  tenant  himself  personally,  or 
by  sticking  it  up  on  the  outside  of  the  door. 

Rule  msi  accordingly. 

The  rule  was  afterwards  made  absolute,  on  an  affi- 
davit of  service  by  sticking  the  rule  outside  the  house. 
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Phillips  v.  Hutchinson. 

JSALL  moved  for  an  attachment  against  the  defendanti  where  it  is  clear 
who  was  an  attorney,  for  nonpayment  of  costs  pursuant  |J"'^*  Md^a? 
to  the  Master's  aUacaiur.    The  peculiarity  in  the  case  ^oeatur  have 

cone  to  the 

wasj  that  no  personal  service  of  the  rule  SindaUoccUur  bad  bands  of  the 
been  effected.  Various  attempts  had  been  made  to  serve  auoraey,  the 
him.  and  a  demand  made  of  the  costs  in  the  usual  form  at  ^^^  ^^\^  . . 

'  grant  a  rule  tun 

his  office  of  his  clerk.     On  the  same  day  as  the  demand  for  an  attach- 
ment, although 
had  been  made,  a  letter  was  received  in  the  handwriting  strict  perwmai 

of  the  attorney,  in  which  he  stated,  that  he  was  purposely  ^^^Isll^^ 
keeping  out  of  the  way  on  account  of  that  and  other  mat- 
ters; the  letter  at  the  same  time  acknowledged  the  receipt 
of  the  copy  of  the  rule  and  allocatur  indorsed.  The 
affidavit  then  went  on  to  state  an  admission  by  the  clerk 
of  the  defendant,  that  he  had  given  the  copy  of  the 
rule  and  allocatur  to  his  master.  Under  these  circum- 
stances,  it  was  hoped  that  the  Court  would  grant  a  rule 


Williams,  J. — ^You  may  take  a  rule  nm,  why  personal 
service  of  the  rule  and  allocatur  indorsed  should  not  be 
dispensed  with,  and  why  service  on  the  clerk  at  the  office 
should  not  be  good  service. 

Rule  nisi  accordingly. 


Potter  r.  Macponbl. 

mJO  WLING  moved  to  set  aside  a  writ  of  eapiai,  and  The  iact  of  the 
discharge  the  defendant  out  of  custody,  on  the  groimd,  ^^mm  haJin"*" 
that  the  debt  for  which  the  plaintiff  had  sued  out  his  ^un  since  the 
process  was  on  his  own  shewing  barred  by  the  Statute  of  no  ground  for 
Limitations.  According  to  the  particulars  of  the  plaintiff's  ^^^^^s 

proceedings. 
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Potter 
Macdonel. 


demand  delivered  with  his  declaration,  the  debt  had 
accrued  in  the  year  18S2:  it  was,  therefore,  clearly 
barred  by  the  statute.  He  cited  Kerr  v.  Dick  (a), 
wherein  the  Court  held,  that  if  an  action  be  prematurely 
brought,  before  cause  of  action  accrued,  it  will,  on  sum- 
mary application,  set  aside  the  proceeding,  though  such 
objection  would  afford  no  defence  on  the  trial.  The 
present  application  was  in  principle  the  same  as  that 
which  the  Court  had  granted  in  the  case  cited.  There, 
the  cause  of  action  had  not  accrued ;  here,  it  had  been 
tolled :  in  either  case  the  plaintiff  had  clearly  no  right  of 
action,  and  therefore  the  Court  ought  to  interfere  to  set 
aside  the  proceedings. 


Williams,  J. — ^The  difference  between  the  case  you 
have  quoted  and  the  one  now  before  the  Court  is  this: — 
there,  no  debt  ever  had  existed ;  here,  a  debt  does  exist; 
and  if  the  defendant  chooses,  he  may  by  plea  prevent  the 
plaintiff"  from  recovering.  But  non  constat^  that  the 
defendant  will  avail  himself  of  the  statute,  or  that  there 
will  not  be  evidence  produced  at  the  trial  to  take  the  case 
out  of  it.  The  rule  sought  to  be  obtained  cannot  be 
granted. 

Rule  refused. 

(a)  2Chitt.  Rep.  11. 


An  affidavit  of 
debt  claiming 
interest  is  Buffl« 
dent,  though  it 
neither  states 
the  amount  of 
the  principal^ 
nor  the  time 
when  it  began 
to  run. 


White  v.  Sowerby. 

Hoggins  shewed  cause  against  a  rule  obtained  by 
Steer  in  this  case  for  cancelling  the  bail-bond,  on  the 
ground  of  a  defect  in  the  affidavit  to  hold  to  bail.  The 
affidavit  was  in  these  terms : — "  WilUam  Robertson  White, 
of  Calvert 8  BuHdings,  High  Street y  in  the  borough  of 
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Southwark^  in  the  county  of  Surrey ^  hop-factor,  maketh         1835. 
oath  and  saith,  that  James  Sowerby  is 'justly  and  truly        ^ 
indebted  to  this  deponent  in  the  sum  of  5S/.  Ss.  6d,  as  9. 

—  Sowerby 

indorsee  of  a  bill  of  exchange,  drawn  by  John  WMtcomb 
upon  and  accepted  by  the  said  James  Sowerby^  for  the 
payment,  of  49/.  11  s»  Sd.,  to  the  order  of  the  said  John 
Whitcomb,  at  a  day  now  past,  and  by  him  the  said  John 
Whitcomb  indorsed  to  this  deponent,  and  which  said  bill 
of  exchange  remains  now  whoUy  due  and  unpaid,  and  for 
interest  to  the  amount  of  S/.  6^.  upon  and  for  the  forbear- 
ance to  the  said  James  Sowerby  by  this  deponent,  at  the 
said  James  Sowerby^s  request,  of  monies  due  and  owing 
from  the  said  James  Sowerby  to  this  deponent."  The 
objection  to  the  affidavit  was,  that  it  was  not  sufficiently 
certain  as  to  the  amount  of  the  plaintiff's  claim  to  interest. 
Nothing,  however,  could  be  more  distinct  than  the  mode 
in  which  the  plaintiff  had  here  stated  his  claim.  If  a 
defendant  chose  to  agree  to  pay  interest  for  the  forbear- 
ance of  money,  there  was  no  objection  to  his  so  doing. 
When  that  interest  became  due,  it  was  as  much  a  debt  as 
any  other  sum  of  money  which  could  be  claimed  from  him. 
If  that  were  so,  an  arrest  might  take  place  for  it;  and  in 
order  to  arrest  for  such  a  debt,  it  was  impossible  to  make 
a  clearer  and  more  accurate  statement  of  the  demand  than 
was  set  forth  in  this  affidavit  of  debt.  The  terms  of  it 
were  as  complete  as  those  of  a  count  in  a  declaration. 
The  interest  here  claimed  must  of  course  be  taken  to  be  a 
legal  debt  for  interest  unpaid.  This  was  not  like  the  case 
of  an  arrest  on  a  bill  of  exchange  for  its  amount,  and  the 
interest  accrued  thereon  in  nature  of  damages,  for  which 
alone  a  party  cannot  be  arrested ;  but  supposing  the  bill  ex- 
pressly made  interest  payable  from  a  time  certain,  the 
party  might  be  held  to  bail  for  that  interest,  for  it  was  a ' 
debt  as  much  as  the  principal  sum  which  the  bill  secured, 
and  the  mode  of  claiming  it  in  the  affidavit  would  be  a 
correct  form  of  an  affidavit  of  debt  for  its  payment.  The 
VOL.  IlL  Q  Q  D.  p.  c. 


586  CASES  IN  THE  PRACTICE  COURT,  K.  B. 

1835.  legal  mode  of  considering  this  affidavit,  b  to  say,  that  a. 
debt  for  interest  is  legally  claimed  upon  a  contract  which 
evidence  must  hereafter  support,  but  which  is  stated  with 
sufficient  certainty  to  satisfy  an  affidavit  of  debt  and  a 
count  in  a  declaration. 

Sieer,  in  support  of  the  rule,  contended,  that  the  daim 
for  interest  here  set  forth  must  be  taken  as  referable  to 
the  bill  of  exchange.  That  being  the  case,  some  date 
ought  to  appear  in  the  affidavit,  by  which  the  Court 
might  calculate  the  amount  of  interest  due,  and  thus 
ascertain  whether  the  amount  claimed  was  due  in  point  of 
law.  If  no  such  date  were  given,  and  only  a  gross  sum 
stated,  interest  the  most  extravagant  might  be  claimed  by 
a  plaintiff.  It  was  not  necessary  that  any  sum  should  be 
mentioned  as  due  for  interest,  if  such  a  date  as  well  as  a 
sum  were  given.  That  was  held  in  the  case  of  Rogers  v. 
GadboU  (a),  where  Chief  Justice  Tindal  said,  ''  That 
where  a  claim  is  made  for  principal  and  interest,  and  a 
sum  and  date  are  mentioned  from  which  interest  can  be 
computed,  it  ia  sufficient"  But  if  a  party  takes  upon  hinn 
self  to  ^tate  the  amount  which  he  claims  for  interest,  he 
roust  shew  some  date,  by  which  it  will  appear,  that,  accord- 
ing to  the  rate  of  legal  interest,  the  sum  which  he  claims 
is  due.  The  affidavit  being  thus  indistinct  as  to  the 
amount  due  for  interest,  and  being  to  be  taken  in  connex^ 
ion  with  a  bill  of  exchange,  it  was  in  point  of  pzindple  as 
indistinct  and  uncertain  as  if  the  amount  of  the  bill  itself 
had  not  be^Bi  atated :  if  that  were  not  stated,  it  was  un- 
necessary to  cite  cases  in  order  to  shew  that  the  affidavit 
was  insufficient.  But  still,  supposing  this  part  af  the 
afflda^vili  not  necessarily  connected  with  the  bill  of  ex- 
change vfK  the  way  last  mentioned,  the  affidavit  was 
bad  so  far  as  the  interest  was  concenied.  It  was  therefore 

(«)  Ante^  p.  106. 


SOWERBT. 
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bad  as  to  part;  and  being  bad  as  to  partj  it  was  bad  as  to         1835. 
the  whole.    He  cited  Baker  v.  WeUs  (a),  where  the  Court       _, 

^     '  White 

of  Exchequer  decided,  that  where  an  affidavit  of  debt  ^  v. 
embraces  several  causes  of  actioDi  and  one  of  them  is 
defectively  stated,  the  defendant  is  entitled  to  be  dis- 
charged ill  toio  on  entering  a  common  appearance.  And 
Kirk  V.  Almond  {b)^  where  the  same  Court  held,  that  if  an 
affidavit'of  debt  on  several  promissory  notes  is  defective  as 
to  some  of  them,  the  Court  will  discharge  the  defendant 
on  fifing  common  bail,  and  will  not  order  bail  to  be  taken 
to  the  amount  of  the  note,  as  to  which  the  affidavit  is 
sufficient. 

Williams,  J. — It  is  not  necessary  for  me  to  consider  on 
the  present  occasion,  whether  an  affidavit  of  debt  bad  as 
to  part  is  bad  in  toto.  The  question  which  I  have  here  to 
consider  is,  whether  the  claim  for  interest,  set  up  by  th6 
plaintiff  in  his  affidavit  of  debt,  is  sufficiently  stated. 
There  is  no  doubt,  that  a  party  may  be  held  to  bail  for 
interest  due  on  a  contract  for  interest.  I  must  assume  that 
interest  was  due  on  the  contract  which  the  plaintiff  here 
seeks  to  enforce  in  this  detached  branch  of  the  affidavit  of 
debt.  Then  if  it  be  due,  nothing  can  be  more  distinct  than 
the  mode  in  which  this  affidavit  states  it  to  be  due.  The 
affidavit,  therefore,  appears  to  me  to  be  good.  The  pre^ 
sent  rule  mfust  therefore  be  discharged. 

Rule  discharged, 
(a)  Ante,  Vol.  1,  p.  631.  ip)  Id.  318. 


QqS 
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Eldridoe  r.  Fletcher. 
After  ajudg-      J%,ELLY  shewed    cause  against  a  rule  obtained   by 

ment  in  the  ®  -^ 

County  Court     Ryland  for  a  mandamus  to  be  directed  to  the  Sheriff  of 

has  been  >et  ¥>#•»  »•  j«i_»^«  ^ 

aside,  thoiM^h  Jiucktngnamshtre,  commanding  hun  to  issue  execution  on 
r^^  ?fthe'  *  judgment  by  default  suffered  by  the  defendant  It  ap- 
parties,the  peared  that  a  plaint  in  debt  had  been  entered  by  the 
compel  thesher-  plaintiff  in  the  County  Court,  and  as  the  defendant  did 
exMutioirQn  it   ^^*  p'®*^  thereto,  interlocutory  judgment  was  signed.    A 

writ  of  inquiry  was  executed,  and  final  judgment  entered 
up  for  the  sum  of  5/.  17^.,  there  being  three  counts  in  the 
declaration,  each  of  which  claimed  IL  19«.  On  this  judg- 
ment the  affidavits  in  support  of  the  application  stated, 
that  the  sheriff  refused  to  issue  execution.  In  answer  to 
the  rule,  affidavits  were  adduced,  from  which  it  appeared 
that  the  sheriff  had  set  aside  the  judgment  before  the 
rule  for  the  mandamus  was  obtained.  This,  it  was  con- 
tended, completely  answered  the  application,  as  it  was 
impossible  for  the  sheriff  to  issue  execution  on  a  judg- 
ment which  had  been  set  aside. 

Ryland^  in  support  of  the  rule,  contended,  that  the 
sheriff  had  no  right  thus,  without  the  knowledge  of  the 
parties,  to  set  aside  the  judgment  obtained  by  the  plain- 
tiff, and  thus  deprive  him  of  all  advantage  accruing  from 
his  proceedings. 

Coleridge,  J. — If  no  judgment  is  now  in  existence,  it 
will  be  of  no  advantage  to  the  plaintiff  that  I  should  make 
this  rule  absolute  for  a  mandamus.  If  the  sheriff  has 
acted  illegally  in  setting  this  judgment  aside,  the  plaintiff 
is  not  deprived  of  his  remedy  by  my  discharging  this  rule. 
Had  it  appeared  that  this  judgment  was  set  aside  after 
this  rule  was  obtained,  I  should  have  treated  it  as  if  it 
were  still  in  existence.   This  rule  must  be  discharged  with 
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costs,  because  the  sheriff  is  a  public  oflScer,  and  the  par-         ^835. 
ties  were  bound  to  ascertain  the  real  state  of  the  proceed-      eldridoe 
ings  in  the  cause  before  they  compelled  him  to  appear 
before  the  Court  in  answer  to  such  an  application. 

Rule  discharged,  with  costs. 


FLBTCH4ER. 


Webber  v.  Roe.     • 
\jrUNNlNG  shewed  cause  against  a  rule  obtained  by  it  is  a  luffident 

excuse  in  shew™ 

Biggs  Andrews,  for  judgment  as  in  case  of  a  nonsuit,  mg  cause 
The  affidavit  on  which  he  shewed  cause  was  made  by  the  fo^judmen* 
attorney  for  the  plaintiff,  and  it  stated  that  he  had  at-  u  in  case  of  a 

nonsuit,  for  not 

tended  the  last  Spring  Assizes  for  the  county  of  Suffolk,  proceeding  to 
when  he  was  fully  prepared  to  try  his  cause.    On  consult-  to  notice!"that 
ation,  however,  with  his  counsel,  they  were  of  opinion  '**.!J2JI1*®  ''f' 
that  it  would  be  imprudent  to  have  the  cause  tried  by  a  order  to  obtain 
common  jury,  and  therefore  advised  that  the  record  should 
be  withdrawn,  for  the  purpose  of  obtaining  a  special  jury. 
Pursuant  to  this  advice,  the  attorney,  acting  to  the  best 
of  his  judgment,  withdrew  the  record. 

Biggs  Andrews  supported  the  rule. 

Williams,  J. — The  affidavit  is  not  very  strong  as  an 
excuse ;  but,  upon  the  whole,  seeing  the  practice  that  has 
usually  been  adopted  on  these  occasions,  there  is,  1  think, 
enough  shewn  to  entitle  the  plaintiff  to  discharge  this 
rule,  on  giving  a  peremptory  undertaking  to  proceed  to 
trial  at  the  next  assizes  for  the  county  of  Suffolk. 

Rule  discharged  accordingly. 
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1836. 

Barker  r.  Phipson. 
If  a  iheriff  who   X  HIS  WES  E  sheriff's  interpleader  rule. 

has  leised  goods 

under  tLjLJa,  _ 

receives  notice        Hamson  appeared  on  the  part  of  the  assignees. 

of  an  intended 
fiat  of  bank- 
ruptcy against         ^igg*  Andrews  appeared  on  the  part  of  the  execution 

he^wiVbe^d-  Creditor^  and  contended  that  the  sheriff  was  too  late  in 

^^  rejief  i,i8  application.    The  Ji.fa.  had  issued  on  the  23rd  De- 

terpieader  Act,  cember,  and  was  received  on  the  24th.     On  the  28th,  no- 

the  Court  on  the  ticc  was  received  in  writing  by  him  that  si/iat  of  bank- 

STterm^er  '^P^cjF  was  aboul  to  iflsue,  and  yet  he  never  came  to  the 

the  assi^^nees  Court  for  relief  Until  the  16th  April  in  the  present  term. 

are  anpA?Fitft4-  , 

He  cited  Cook  v.  AUan  (a),  the  marjpiial  note  of  which 
was,  *' where  goods  were  taken  in  execution  by  a  sheriff, 
and  a  daim  being  made  to  them,  the  sheriff  was  prevented 
from  applying,  by  a  rule  obtained  by  the  defendant  in  the 
action  for  setting  aside  the  proceedings  for  irregularity, 
which  rule  was  not  disposed  of  tiU  the  2Srd  January, 
when  it  was  discharged : — Hekt,  that  the  sheriff  was  too 
late  in  applying  on  the  Slsfc  Jomiary."  On  the  authority 
of  this  case,  it  must  be  clear  that  the  sheriff  was  too  late 
in  coming  to  the  Court  in  this  term. 

Stoann,  on  the  part  of  the  sheriff,  contended,  that  he 
was  sufficiently  excused  for  not  having  come  earlier  to  the 
Court,  by  the  facts  which  the  affidavit  instructing  him 
disclosed.  Although  notice  of  an  intended  Jlat  was  served 
on  the  28th  December,  no  person  was  in  existence  who 
could  legally  be  brought  before  the  Court  until  the  7th 
April,  when  assignees  were  appointed.  Even  an  official 
assignee  was  not  appointed  until  the  end  of  Hilary 
Term.  The  sheriff  had  notice  of  acts  of  bankruptcy 
committed  by  the  defendant,  and  therefore  it  would  not 
have  been  safe  for  him  to  have  sold,    as  in  case  of 

(rt)  Ante,  Vol.  2,  p.  11. 
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the  Jiat  being  granted  the  sheriff  would  be  liable  to  an  lBd5. 
action^  for  it  would  relate  back  to  the  time  when  the 
act  of  bankruptcy  was  committed.  He  did  come  on  the 
16th  Aprils  which  was  the  secdnd  day  of  tenn^  and  as 
early  as  he  could  with  safety  come  to  the  Court.  But 
the  sheriff's  affidavit  stated,  that  from  the  Snd  February, 
he  had  been  led  to  believe  that  negotiations  for  the  settle- 
ment of  the  respective  claims  of  the  parties  were  going  on. 
If  the  execution  creditor  was  anxious  to  have  the  proceeds 
of  the  goods,  he  should  have  ruled  the  sheriff  to  return 
the  writ,  and  then  have  issued  a  veiuUiiani  exponas,  and 
then  he  might  have  had  the  proceeds,  ot  the  sheriff  the 
opportunity  of  applying  to  enlarge  the  time  for  making 
his  return,  till  assignees  Were  appointed.  From  the  Snd 
February,  the  sheriff  had  been  constituted  the  agent  of 
the  parties,  and  therefore  he  was  entitled  to  receive  his 
expenses  of  keeping  possession  since  that  period*  In 
Dabbs  V.  Humphries  {a),  the  Court  held  that  the  sheriff 
was  entitled,  where  he  applied  under  the  Interpleader 
Act,  to  such  expenses  as  he  might  incur  as  agent  of  the 
parties  after  his  application. 

Williams,  J» — ^It  appears  to  me  that  the  present  case 
is  distinguishable  from  that  of  Cook  v«  AIUm.  The  ques- 
tion is,  whether  such  delay  has  taken  place  on  the  part  of 
the  sheriff  as  disentitles  him  to  relief  under  the  inter* 
pleader  Act  Sufficient  excuse  has  in  my  opinion  been 
given  for  not  coming  sooner  to  the  Court.  The  appoint- 
ment of  assignees  appears  to  have  taken  place  subsequent 
to  Hilary  Term,  and  therefore  I  think  his  delay  is  ex- 
plained. The  present  rule,  therefore,  must  be  enlarged, 
and  an  issue  directed  to  try  whether  the  goods  seized  are 
the  property  of  the  claimant  or  the  defendant. 

Rule  accordingly. 

(a)  Ante,  p.  377- 
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1835; 

Ex  parte  Thorpe/ 

If  tbe  agent  of  J^NOWLES  applied  to  re-admit  an  attorney,  without  a 

gtect\o"take"*'  term's  notice.     The  facts  disclosed  in   the  affidavit  on 

cat  **"  Tth*"  ^'"^'^  ^^  moved  stated,  that  the  applicant  had  been  regu- 

latter  continues  larly  admitted,  and  had  taken  out  his  certificate  for  a 

the  neglect  to  number  of  years.  His  last  certificate  expired  in  the  month 

Sr^diitt^d^  of  November,  in  the  year  1833.     He  carried  on  his  business 

on  payment  of  in  the  county  of  Hertford.     Previous  to  the  month  of 

a  nominal  fine,  t       -»»  i      g*  %•     i  -ri 

and  the  arrears    October,  1833,  he  disposed  of  his  business*    In  the  year 
of  duty.  jgg^^  before  the  month  of  October  in  that  year,  being 

desirous  of  resuming  his  business,  he  gave  directions  to 
his  agents  in  town  to  take  out  his  certificate,  and  to  con- 
tinue so.  to. do  regularly.  This,  he  supposed  they  had 
done,  until  within  a  few  days,  when  he  discovered  that 
they  had  neglected  so  to  do.  The  present  application 
therefore  was,  that  he  might  be  re-admitted  without  a 
term's  notice.  During  the  period  which  bad  elapsed 
since  the  expiration  of  his  last  certificate,  he  had  jiot 
practised,  except  by  preparing  a  lease,  for  which  he  had 
made  and  should  make  no  charge.  It  was  to  be  observed, 
that  but  for  this  neglect  of  the  agent,  the  attorney  would 
never  have  been  ofi^  tbe  roll.  He  cited  Ex  parte  Dent  (a), 
where  the  circumstances  were  similar  to  the  present,  with 
the  exception  that  there  the  attorney  had  continued  to 
practise  during  the  uncertificated  interval.  In  that  case 
the  Court  allowed  him  to  be  re-admitted,  without  a  term's 
notice. 

Williams,  J. — I  think,  on  the  authority  of  that  case, 
if  the  attorney  pays  20s.  fine,  and  the  arrears  of  duty,  he 
may  be  re-admitted  without  a  term's  notice. 

Re*admitted  accordingly. 
(a)  1  B.  &  Aid.  189. 
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Straford  v.  Love. 

JiiRLE  shewed  cause  against  a  rule  tdn  obtained  by  W.  if,  instead  of 
ClarksQn,  for  paying  out  of  Court  to  the  plaintiff  the  sum  a^defendant  de- 
of  160/.  6*.  lOrf..  paid  into  the  bands  of  the  sheriff  of  ^'^^%,^ 

'   '^  amoantoftbe 

Middlesex^  in  lieu  of  bail,  under  the  43  Geo.  S,  c  46,  s.  debt,  with  102. 

for  costs,  pur- 

2,  and  by  him  brought  into  Court;  and  also  such  sum  as  suanttothe  43 
the   Master  should  allow  out  of  the  sum  of  10/.,  also  2X0%  ^ot*^'  '* 
brought  into  Court,  to  answer  the  costs  of  the  action,  bound  to  pay  in 

—  .  the  additional 

The  supposed  ground  of  this  application  was,  that  the  de-  102., pursuant  to 
fendant  had  not  put  in  and  perfected  bail  in  due  time,  and  4,  c.  71,  s.  2, 
therefore  the  plaintiff  was  entitled  to  hare  out  of  Court  "^f^^^^^ 
the  money  deposited,  together  with  his  taxed  costs,  to  be  perfecting  spe- 
deducted  from  the  10/.  also  paid  in  by  the  defendant.  It 
was  important  in  the  present  case  to  look  to  the  dates  of 
the  proceedings.  The  defendant  was  arrested  by  virtue 
of  a  writ  of  captof  on  the  7th  of  March,  and  the  sum  sought 
to  be  recovered,  together  with  10/.  for  costs,  was  paid  into 
the  sheriff's  hands.  Pursuant  to  the  command  con- 
tained in  the  writ  of  capias,  bail  ought  to  have  been  put  in 
on  the  14th.  The  15th  was  a  Sunday,  and  the  plaintiff 
would  not  be  able  to  except  until  the  Monday.  He  therefore 
could  not  compel  a  justification  at  the  earliest  untiUhe  18th. 
The  time  for  perfecting  bail  must  consequently  be  taken  to 
have  been  on  the  18th.  On  that  day,  the  defendant's  attor- 
ney sent  a  letter  to  the  plaintiff's  attorney,  proposing  terms 
of  arrangement  between  the  parties.  A  correspondence 
then  continued  down  to  the  34th,  when  a  letter  was  sent 
by  the  plaintiff's  attorney,  breaking  off  all  further  commu- 
nication on  the  subject.  On  that  day,  the  defendant  paid 
into  Court  the  additional  10/.  mentioned  in  the  7  &  8  Geo. 
4,  c.  71,  s.  S,  to  meet  the  further  costs  in  the  suit,  the 
sheriff  in  the  mean  time  having  paid  in  the  deposit  Un* 
der  these  circumstances,  the  plaintiff  had  applied  to  have 
his  debt  and  taxed  costs  out  of  Court,  as  it  was  said  that  the 
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1836.  10/.  ought  to  have  been  paid  in  on  the  lith,  the  day  on  which 
the  bail  was  to  be  put  in^  according  to  the  requisition 
of  the  capias.  But^  although  the  language  of  the  writ 
was  in  those  terms,  yet  '*  putting  in "  did  not  necessarily 
mean  justifying  on  tlie  particular  day  in  question.  The 
defendant  must  be  entitled  to  have  time  to  perfect  his  bail 
according  to  the  practice  of  the  Court.  If  the  defendant 
would  hare  time  to  justify  alUr  the  time  of  patting  in  bail, 
he  would  have  the  same  time  to  pay  in  the  lOL ;  aa  the  pay- 
ments under  the  43  Gso.  3,  c.  46,  and  7  &  8  Oeo.  4,  c«  71, 
must  be  viewed  in  the  same  light  as  boil  The  lattguage 
of  the  two  acts  of  Parliament  evidently  treated  them  so.  In 
NewmanundAnoiherfAsBignteB,bG.VM  Hodgson  (a),  which 
was  an  application  by  the  plaintiff  to  take  out  of  Comrt  a 
similar  deposit  to  the  present,  the  Court  said,  **  This  is 
analogous  to  the  case  of  an  application  to  stay  proceedings 
commenced  upon  a  bail-bond,  where  bail  has  not  been 
perfected  in  due  time."  Again,  in  Rowe  v«  Softly  (6), 
the  marginal  note  of  the  case  was,  ^'  When  money  is  paid 
into  the  bands  of  the  sheriff  in  Hen  of  bail,  the  defendant 
has,  under  the  7  &  8  Geo*  4,  c  71,  till  the  time  for  perfect 
itig  special  bail,  for  giving  notice  of  his  intention  that 
the  money  shall  remain  in  Court  to  abide  the  event  of 
the  suit'*  There,  the  language  of  Lord  Chief  Justice 
Tindal  was  very  important.  In  speaking  of  the  7  &  8 
Geo.  4,  c.  71,  s^  ^,  he  sakl,  **  The  act  is  remedial;  it  ex- 
tends the  provisions  of  the  43  Geo.  8,  c.  46,  which  had 
been  found  beneficial  in  its  operation,  and  the  words  used 
'  within  such  time  as  he  could  have  been  required  to  have 
put  in  and  perfected  special  bail  in  the  action,  according 
to  the  course  of  the  Court,'  comprehend  the  whole  time 
till  the  last  day  for  perfecting  special  bail;  and  we  put  this 
construction  upon  it,  the  rather  because  it  has  no  tendency 
to  delay  the  plaintiff,  for  he  could  not  dechfe  in  ehief  till 

(a)  2  B.  &  Adol  422.  (h)  6  Bing.  634 ;  4  Moo.  &  Payne,  464. 
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the  time  for  perfecting  special  bail  had  expired."    Under      ^835. 
these  circumstancesj  it  waa  contended  that  the  defendant 
had  paid  in  the  second  10/.  in  due  time,  and,  therefore, 
that  he  had  a  right  to  have  the  mone  j  continued  in  Court, 
in  order  to  try  the  cause  upon  its  merits. 

JV.  Clarison  supported  the  rule,  and  submitted  that 
the  defendant  was  bound  according  to  the  exigency  of  the 
writ  oS  capias,  within  eight  days  after  the  arrest,  iochisfve 
of  the  day  of  the  arrest,  to  put  in  special  bail,  which  must 
mean  to  perfect  it  by  justification.  That  such  was  the 
meaning  of  the  phrase  **  put  in'*  in  the  Uniformity  of  Pro* 
oess  Act  was  clear  from  the  case  of  Rex  v«  The  Sheriff  of 
Middlesex,  in  a  cause  of  WoUastan  v.  Wright  (a),  where 
it  was  held  that  a  defendant  most  justify  as  well  as  put  in 
bail  in  vacation,  according  to  the  2  Witt.  4,  c.  39,  s*  11, 
though  he  is  arrested  between  the  10th  August  and  the 
24th  October^  The  words  of  the  section  referred  to  in 
that  case  were,  "  special  bail  may  be  put  in  by  the  defend- 
ant in  bailable  process,''  during  the  vacation.  In  that  case, 
the  Court  was  refierred  to  the  language  of  the  writ  itself, 
as  weD  as  the  third  warning  attached  to  it.  The  words  of 
that  warning  were,  '*  if  a  defendant,  having  given  bail  on 
the  arrest,  shall  omit  to  put  in  special  bail  as  required^ 
the  plaintiff  may  proceed  against  the  sheriff,  or  on  the 
bail-bond^''  The  Court  was,  however,  of  opinion  that 
when  the  act  enabled  the  defendant  to  ^'  put  in"  bail  dur- 
ing the  vacation,  it  required  that  those  bail  should  be  jus* 
tified  also.  Now,  the  defendant  in  the  present  case  had 
not  done  that  which  was  equivalent  to  justifying  bail  Jon 
the  day  which  the  writ  required,  and,  therefore,  the  plain* 
tiff  was  entitled  to  have  the  money  out.  He  also  cited 
Geach  V.  Coppin  (6),  where  it  was  decided,  that  if  a  de-* 
fendant  deposits  money  in  the  hands  of  the  sheriff,  pur- 

(a)  Afite,  Vo).  2,  p.  286.  {h)  Ante,  p.  1A. 
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1835.  suant  to  the  43  Geo,  3,  c.  46,  s.  2,  which  is  paid  into  Court^ 
he  will  not  be  allowed  to  take  it  out,  unless  he  has  put  in 
bail,  according  to  the  exigency  of  the  capias,  although 
such  a  deposit  is  not  mentioned  in  the  warning  attached 
to  the  writ.  On  the  authority  of  these  cases,  the  present 
rule  ought  to  be  made  absolute. 

Cur»  adv.  vuU. 

WiLLLiAMs,  J. — This  was  a  rule  calling*  upon  the  de- 
fendant to  shew  cause  why  the  sum  of  160/.  Qs,  10c/.  paid 
into  the  hands  of  the  sheriff  of  Middlesex,  in  lieu  of  bail, 
and  by  him  brought  into  Court,  should  not  be  paid  out  to 
the  plaintiffs  or  their  attorney,  together  with  such  sum  as 
the  Master  should  allow  out  of  the  sum  of  10/.  brought 
into  Court,  the  defendant  not  having  put  in  and  per- 
fected bail  in  due  time. 

This  application  is  founded  on  the  43  Geo.  3,  c  46,  s.  2> 
empowering  the  plaintiff  to  apply  to  the  Court  to  have 
the  first  mentioned  sum  of  money  together  with  costs  out 
of  the  sum  of  10/.  paid  to  him  upon  such  default  as  in  the 
rule  is  mentioned;  and  the  question  turns  upon  the  con- 
struction of  the  7  &  8  Geo.  4,c.  71,  s.  S,  which  extends  the 
provisions  of  the  former  act ;  or,  in  other  words,  the  ques- 
tion is,  whether  the  defendant  has  in  this  case  made  such 
default  as  entitles  the  plaintiff  to  have  his  rule  made  abso- 
lute. Both  the  statutes  were  clearly  intended  to  operate 
in  favour  of  defendants;  and  the  latter  in  its  terms  is  de- 
clared to  be,  and  its  provisions  obviously  are,  in  further 
extension  of  the  former.  The  words  of  sect.  2  of  the  7  &  8 
Oeo,^,  c.  71,  are/**  that  it  shall  be  lawful  for  such  defen- 
dant, instead  of  putting  in  and  perfecting  special  bail  in 
the  action,  according  to  the  course  and  practice  of  the 
Court,  to  allow  the  sum  so  deposited  with  the  sheriff,  and 
by  him  paid  into  Court  as  aforesaid,  together  with  the 
additional  sum  of  10/.  to  be  paid  into  Court  by  the  defen- 
dant as  a  further  security  for  the  costs  of  the  action,  to 
remain  in  the  Court  to  abide  the  event  of  the  suit." 
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It  is  observablci  that  the  object  of  both  acts  is  to  pro-  1835. 
vide  a  subQtitute  for  putting  in  bail ;  and,  in  the  case  of 
l^etvman  and  Another,  AsAignees,  &c.  v.  Hodgson  (a),  the 
decision  of  the  Court,  (after  consideration  as  the  report 
states,  and  as  I  certainly  believe  was  the  case),  proceeds 
expressly  upon  the  ground,  that  motions  of  this  sort  are 
to  be  considered  in  the  same  light  as  proceedings  for- 
merly were  against  bail.  I  mention  this  only,  becaqse, 
in  the  cases  referred  to,  the  Coiirts  have  always  shewn  the 
strongest  disposition  to  allow  the  merits  of  the  original 
action  to  be  tried,  and  have  constantly  been  in  the  habit, 
after  bail  has  been  put  in  and  perfected,  to  stay  proceed- 
ings on  the  bail-bond  regularly  taken,  upon  the  terms  ap- 
plicable to  the  state  of  each  case.  By  parity,  of  reasoning, 
I  think  we  ought  to  construe  this  remedial  statutory  pro- 
vision in  such  a  manner  as  to  allow  the  defendant  to  try 
the  merits  of  the  action,  except  there  be  something  in  the 
act  which  clearly  contravenes  that  object;  and  the  more  so, 
as  in  cases  of  this  sort  the  plaintiff  has  a  security  (as  to 
the  debt,  at  least)  superior  to  the  formfsr  one  upon  the 
bail-bond,  by  the  deposit  of  the  money  itself.    . 

The  facts  of  the  present. case  are  as  follows: — ^The 
arrest  was  on  the  7th  March;  the  time  for  putting  in  bail 
was  therefore  on  the  14th.  On  the.  18th,  a  letter  from 
the  defendant's  attorney  was  sent  to  the  plaintiff's  at- 
torney proposing  an  arrangement,  and  a  correspondence 
was  continued  till  the  24th,  when  a  final  refusal  came  from 
the  plauitiff's  attorney,  and  upon  this  latter  day,  (the  24th), 
the  additional  10/.  under  sect.  2  of  the  7  &  8  Geo.  4,  c.  71, 
was  paid  into  Court.  Now,  in  the  first  place,  I  must  pre- 
mise, that  I  think  the  affidavit  of  the  defendant's  attorney, 
which  does  not  rest  in  mere  general  terms,  but  discloses 
the  letters  which  actually  passed  at  the  time,  establishes  the 
fact,  that  there  was  a  bond  fide  purpose  of  attempting  a 
compromise  during  the  period  above  stated,  (namely,  from 

(a)  2  B.  &  Ad.  422. 
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1885.  the  18th  to  the  S4th  of  March)^  and  that  I  must,  there- 
fore, consider  the  payment  of  the  second  101.  as  if  it 
had  been  made  on  the  18th.*  The  question  therefore 
arises,  whether  the  payment  ought  to  be  on  the  day  for 
putting  in  bail  (the  14th),  or  whether  the  defendant  waa 
entitled  under  this  remedial  act  to  any  other  and  what 
extension  of  time.  It  is  observable,  that  the  expressions 
in  sect.  2  of  the  latter  act  twice  repeated,  are,  "  put  in 
and  perfect  special  bail,**  and  the  efiect  of  them  has  come 
under  the  notice  of  the  Court  of  Common  Fleets  in  the 
case  of  Rowe  v.  Softly  (a).  The  very  point  there  arose, 
and  underwent  due  consideration:  the  judgment  having 
been  delayed  for  the  express  purpose,  as  it  is  said,  of 
ascertaining  the  practice  of  this  Court*  And  the  deci- 
sion was,  that  the  payment  into  Court  of  the  second  lOL 
on  the  fourth  day  after  the  day  for  "  putting  in  bail"  was 
in  time  to  prevent  the  plaintiff  from  having  a  rule  like  the 
present  made  absolute,  because  that  was  the  day  on 
which  bail  ought  to  be  perfected.  Now  here,  as  the 
defendant  was  to  have  sufficient  time  to  perfect  his  bafl, 
how  soon  could  he  have  been  compelled  to  do  so  ?  The 
bail  ought  to  have  been  put  in  on  the  14th,  and  on  that 
day  a  payment  into  Court  equivalent  to  putting  it  in  was 
made  by  the  sheriff.  The  15th  was  a  Stmday,  and  there^ 
fore  he  could  not  except  to  the  ImuI  until  Monday y  so  as 
to  compel  a  justification  before  Wednesday,  the  18th,  until 
and  during  which  day  the  defendant  had  clearly  to  justify. 
I  must  consider  the  lOt  as  paid  on  the  18th,  and,  there- 
fore, the  deposit  ought  to  remain  in  Court  to  abide  the 
event  of  the  suit. 

Upon  the  authority,  therefore,  of  the  case  last  dted, 
and  agreemg,  as  I  do^  for  the  reasons  already  given,  with 
the  principle  on  which  it  is  decided,  I  think  this  rule  should 
be  discharged,  but  that  the  costs  of  the  motion  should  be 

costs  in  the  cause. 

Rule  discharged  accordingly. 

{a)  6  Bing.  634;  4  Moo.  &  Payne,  464. 
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1885. 

Haynes  v.  Powell.  ^ 

JLmOWLING  moved  to  set  aside  a  writ  of  summons,  on  if  an  illiterate 
the  ground  of  irregularity.     The  irregularity  was,  that  U^'iJJ^^' ^^**"* 
there  was  no  date  in  its  teste.    There  was  one  difficulty  in  ^/or«  » com- 
the  case,  which  was,  that  the  affidavit  on  which  he  moved  fact  of  theafli- 
was  made  by  an  illiterate  person^  and  the  jurcU  of  it  did  ^ar^to^iSro'**^ 
not  state  that  it  had  been  read  over  to  him,  and  that  he  *"^  ?.>«  ^^der- 
appeared  to  understand  the  same.   It  was.  however,  made  ^IT 
in  the  Court,  and  not  before  a  commissioner.    The  rule  ^^^ 
of  31  Geo.  3,  E.  71,  which  required  that  such  course 
should  be  pursued,  only  made  mention  of  '^  commissioners." 
There  might  be  some  reason  why  such  affidavits  when 
made  in  Court  should  not  be  required  to  possess  the 
same  exactness^  in  the  form  of  the  jurats  as  when  made 
before  a  commissioner.    When  made  in  Court,  it  was  to 
be  presumed,  that  the  judges  who  presided  would  not 
allow  an  illiterate  person  to  be  sworn  unless  they  were 
convinced,  that  he  was  well  aware  of  the  contents  of  the 
affidavit  which  he  made. 

Williams,  J. — ^The  fact  of  its  being  sworn  in  Court 
can  make  no  difference.  The  deponent  is  always  sworn 
out  of  the  view  of  the  Court,  and  the  judges  are  generally 
unaware  of  the  fact  of  the  affidavit  being  made.  The 
constant  practice,  and  that  to  which  parties  ought  to 
adhere,  has  always  been,  that  the  jurat  of  affidavit,  by 
illiterate  persons  should  contain  the  statement,  that  the 
deponent  had  the  affidavit  read  over  to  him,  and  that  he 
seemed  to  understand  it  At  present,  the  rule  cannot 
be  granted  on  that  affidavit.  When  the^'tira^  is  amended, 
the  application  may  be  renewed. 

Rule  refused. 


GOO 
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On  an  applica- 
tion against  an 
attorney  for  an 
attachment  for 
his  contempt  of 
a  judge's  order, 
made  a  rule  of 
Court;  the 
Court  will  take 
Judicial  notice 
of  his  being  on 
the  roll. 


Ex  parte  Caroline  Hore. 

^ HITE  shewed  cause  against  a  rule  obtained  by  CAi7« 
ton,  requiring  an  attorney  to  shew  cause,  why  an  attach- 
ment should  not  issue  against  him  for  his  contempt  of  a 
judge's  order,  which  had  been  made  a  rule  of  Court.  As 
a  preliminary  objection,  he  contended,  that  the  Court  had 
no  jurisdiction  to  inquire  into  the  conduct  of  thegentleman, 
on  whom  the  rule  had  been  served ;  as  it  did  not  appear 
by  the  affidavits,  that  he  was  an  attorney  of  this  Court. 


Williams,  J. — It  appears  that  this  objection  has  al- 
ready been  taken  in  the  case  of  Ex  parte  King  (a),  where 
the  full  Court,  on  an  application  to  tax  an  attorney's  bill, 
decided,  that  they  would  take  judicial  notice  of  the  attor- 
ney being  on  the  roll.  I  am  bound  by  that  case,  and 
therefore  I  think  sufficient  is  laid  before  me  to  enable  me 
to  entertain  the  application. 

The  case  then  proceeded,  andwas  ultimately  disposed  of 

(a)  Ante,  p.  41. 


Ex  parte  Cowie. 

Directing  an  O*  CLARKE  moved  for  a  rule  to  shew  cause,  why  an 
JJo^jTa^pr^tT"  attorney  of  the  Court  should  not  pay  over  to  the  applicant 
•o o*»^}."  P'o*>**«  a  sum  of  15/.,  alleged  to  have  been  improperly  retained 

of  a  will  is  not  *  o  sr      wr       ^  ^ 

such  an  employ-   by  him,  and  why  he  should  not  answer  the  matters  in 

ment  of  him  in 

the  character  of 

an  attorney  as 

will  give  the  Court  summary  jurisdiction  over  him,  as  to  money  received  by  him  to  pay  the  proctor^ 
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the  affidavit.     The  facts  disclosed  in  his  affidavit  were  1B35. 

these: — The  attorney  had  been  engaged  for  the  applicant  g^  ^ 
in  transacting  business  of  various  descriptions*  In  the  Cowie. 
course  of  that  employment,  he  received  instructions  to 
retain  a  proctor,  in  order  to  obtain  probate  of  a  certain  will. 
The  proctor  was  accordingly  retained,  and  the  amount  of 
the  sum  which  he  charged  for  his  services  was  stated  to 
the  client,  and  for  it  a  check  was  given.  This  check  was 
afterwards  paid,  and  the  attorney  appropriated  the  pro- 
ceeds to  his  own  use.  It  was  to  compel  the  repayment  of 
this  sum,  that  the  present  application  was  made. 

Williams,  J. — Any  other  person  besides  an  attorney 
might  havejbeen  instructed  to  employ  a  proctor  to  obtain 
probate ;  and  yet,  if  he  had  appropriated  the  sum  in  ques- 
tion to  his  own  use,  the  Court  could  not  have  interfered 
summarily  to  compel  him  to  pay  it  over.  The  employ- 
ment, therefore,  of  the  attorney  in  this  instance  was  not 
within  the  rule  which  the  Court  have  laid  down  for  them- 
selves, in  determiniog  the  cases  in  which  they  could 
interfere  summarily  against  attornies. 

Rule  refused. 


RiMMER  V.  Turner. 

C/.  CLARK  appeared  on  behalf  of  the  sheriff  of  Chester,  j^  j^g  ^^^^  ^^^ 
to  shew  cause  against  a  rule  for  discharging  the  defen-  cortsinana^ion 
dant  out  of  the  custody  of  the  sheriff  of  Chester  as  to  plaintiff,  no 

...  matter  by  whom, 

this  suit.  the  defendant  it 

entitled  to  be 
discharged  out 
of  ciutody.  Semble,  that  the  sheriff  has  no  right  to  detain  a  defendant  in  custody,  although  he  has 
beeif  compelled  to  pay  the  debt  and  costs  under  an  attachment. 

.  VOL.  III.  R  R  D.  P.  C. 
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1835.  W.  H.  Watson,  who  obtained  the  rule,  objected  to  bis 

appearing  on  behalf  of  the  sheriff,  as  the  rule  was  against 
the  plaintiff  only. 

C  Clark  contended,  that  the  rule  had  been  served  on 
the  plaintiff:  he  had  received  his  instructions  fro^i  Mr. 
Hudson,  the  deputy  in  London  of  the  sheriff  of  Chester, 
who  had  made  an  affidavit  in  answer  to  this  application, 
and  had  appended  to  his  affidavit  a  copy  of  the  rule;  be 
was  therefore  entitled  to  be  heard.  This  was  an  applica- 
tion to  discharge  the  defendant  mit  of  custody,  at  the  suit 
of  the  plaintiff,  on  the  ground  that  the  debt  and  costs  had 
been  paid.  The  affidavit  on  which  the  rule  had  been 
obtained  did  not  state  that  the  debt  and  costs  had  been 
paid  by  the  defendant,  but  merely  that  they  had  been 
paid,  as  the  defendant  believed,  by  an  agent  of  the  sheriff* 
That  affidavit  did  not  state  that  the  plaintiff  had  given 
the  sheriff  a  written  order  for  the  discharge  of  the  defen- 
dant. The  books  of  practice  stated  such  an  authority 
to  be  necessary.  The  affidavit  of  the  defisndant  shewed, 
that  it  would  be  against  justice  to  grant  this  application, 
which  would  enable  him  to  take  advantage  of  his  own 
wrong,  as  the  debt  and  costs  had  in  fact  been  paid  by 
the  sheriff  under  an  attachment.  This  application  had 
been  made  to  Mr.  Justice  Bosanquet,  at  chambers,  and 
that  learned  Judge  had  refused  to  entertain  it,  holding 
that,  under  the  circumstances  of  this  case,  the  sheriff  must 
be  considered  as  a  trustee. 

W.  H.  Watson,  in  support  of  the  rule,  contended  that 
the  plaintiff  was  bound  to  discharge  the  defendant  out  of 
custody  on  payment  of  debt  and  costs.  He  was  obliged 
also  to  sign  an  authority  to  the  sheriff  for  the  discharge  of 
the  defendant,  and  if  he  refused  so  to  do,  an  action  on  the 
case  would  lie  against  him  on  that  account.  And  the 
mere  refusal  to  sign  the  discharge  would  be  sufficient 
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,primd  facte  evidence  of  malice  in  the  absence  of  circum-  1835. 
stances  to  rebut  the  presumption.  For  these  propositions 
he  cited  Crozer  v.  Pilling  ^  Moore  (a).  Then,  with  re- 
spect to  the  sheriff,  if  he  had  paid  the  debt  and  costs, 
there  was  no  pretence  for  his  keeping  the  defendant  in 
custody.  He  cited  Pitcher  v.  Bailey  (^),  where  it  was 
held,  that  if  an  officer  permit  a  prisoner  to  go  at  large  on 
his  promise  to  pay  the  debt  to  the  creditor,  in  conse- 
qneiice  of  which  he  is  obliged  to  pay  the  creditor  himself, 
he  cannot  recover  back  the  money  from  the  debtor,  being 
guilty  of  a  breach  of  duty,  out  of  which  he  can  derive 
no  cause  of  action.  If  a  sheriff  were  fixed  by  an  attach- 
ment, his  sole  remedy  was  on  the  bail-bond.  He  must 
bring  hia  action  on  the  bond,  and  had  no  right  to  im- 
pound die  body  of  the  defendant,  by  way  of  security  to 
himself  for  the  debt  and  costs  he  had  paid  under  the 
attachment. 

WiLLiAMB,  J««-^I  must  look  to  the  rule,  in  order  to  see 
who  are  die  contending  parties.  The  sheriff  is  not  named 
in  the  role ;  and  then  the  question  is,  whether  the  defen- 
dant is  to  be  detained  by  the  plaintiff,  who  has  received 
die  debt  and  costs.  He  has  no  such  right  to  detain  the 
defendant 

Rule  absolute,  with  costs, 
(a)  4  B.  &  G.  26 ;  6  Dowl.  &  Ryl.  129.  (b)  8  East,  171. 


BR^ 
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1835. 

Young  v.  Maltby. 

If  a  defendant  J^NO  IVLES  shevred  cause  against  a  rule  obtained  by 

has  deposited  Humfrey^  for  the  purpose  of  taking  out  of  Court  a  sum  of 

bail,  which  the  40/«,  and  10/.  for  costSy  which  had  been  deposited  in  lieu 

Court,  hYu  en-  of  bail,  pursuant  to  the  43  Geo.  3,  c.  46,  special  bail 

outtn%lSyiig  having  been  justified.     The  affidavit  on  which  the  appli- 

ball  in  due  time,  cation  was  founded  was  defective,  because,  although.it 

If  the  affidavit  i  .1  .  »  o 

on  which  such  a  Stated  that  bail  had  been  justified,  it  did  not  go  on  to  shew 
Sates  bail  to  ^  that  it  had  been  justified  in  due  time.  Unless  bail  were 
have  been  justi-  p^t  in  and  justified  in  due  time,  the  defendant  could  not 

fied,  the  Court      r  ti  » 

wiu  presume  be  entitled  to  have  the  money  out  of  Court.  The  affidavit, 
justified  in  due*^  however.  Only  stated,  that  bail  had  been  justified.  He 
^"tfar°'be  ^^  ^*^  Oeuch  V.  Coppin(a),  the  marginal  note  of  which  case 
shewn  by  the  was,  that  '^  If  a  defendant  deposits  money  in  the  hands  of 
^  '  the  sheriff^,  pursuant  to  the  43  Geo.  3,  c  46,  s.2,  which  is 

paid  into  Court,  the  defendant  will  not  be  allowed  to  take 
it  out  unless  he  has  put  in  bail  according  to  the  exigency 
of  the  capias,  although  such  a  deposit  is  not  mentioned  in 
the  warning  attached  to  that  writ.  If,  however,  bail  has 
been  perfected,  but  not  in  due  time,  before  the  plaintiff 
takes  the  money  out,  he  must  make  his  election  as  to 
which  security  he  will  take."  This  case  shewed  the  ne- 
cessity there  was  for  the  defendant's  affidavit  stating  that 
bail  had  been  perfected  in  due  time. 

Hufnfretff  in  support  of  the  rule,  contended^  that  it  being 
stated  in  the  affidavit  of  the  defendant  that  bail  had 
justified,  it  must  be  taken  that  they  had  justified  in  due 
time,  until  the  contrary  was  shewn  by  the  plaintifi. 

Williams,  J. — It  having  been  sworn  that  bail  was  jus- 
tified, I  must  presume  that  it  was  justified  in  due  time, 

(a)  Ante,  p.  74. 
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unless  an  affidavit  be  produced  on  the  part  of  the  plaintiff,         1835. 

shewing  that  it  was  not.     The  present  rule  must,  tbere^  ^     "     ^ 
fore,  be  made  absolute.  «. 

Rule  absolute.  ^^'"^ 


first  instance. 


Pawsey  v.  Good  ay. 

U.   WILLIAMS  applied  for  a  certiorari  to  remove  the  ^  rule  foracer- 
record  in  this  case  out  of  the  Borough  Court  of  Bury  St.  ***^*"  ^  '*■ 

**  "^  move  a  record 

Edmunds,  in  order  to  issue  execution  out  of  this  Court,  the  f»>ra  an  inferior 
defendant  having  removed  himself  out  of  the  jurisdiction,  absoiate  in  the 
The  only  question  was,  whether  the  rule  ought  to  be  ab- 
solute or  nisi  in  the  first  insjtance.     In  one  case  in  the 
Court  of  Exchequer  it  had  been  granted  absolute  in  the 
first  instance. 

Williams,  J. — You  may  take  your  rule  absolute  in 
the  first  instance. 

Rule  absolute  accordingly. 


Rex  V,  Rogers. 

Addison  moved  for  an  attachment  against  the  defen*  ^n  attachment 

dant  in  this  case  for  not  paying  costs  pursuant  to  the  aUo-  ^^I  oonpay>n«pt 

■^   ^     ^^  "^  of  costs  may  be 

catur  of.  the  Master  of  the  Crown  Office.      The  only  obtained  on  the 

question  was,  whether  the  attachment  could  be  obtained  though  ^affi^ 

on  an  affidavit  which  was  dated  on  the  2nd  February,  and  ^lil^hSrn* 

which  stated  the  demand  and  default  to  have  been  made  demand  was 

made  since  the 

that  day,  which  had  arrived  too  late  to  make  any  motion  in  2nd  Februmy, 
the  case  in  Hilary  term.  This  was  the  22nd  April,  but  the 
length  of  time  which  had  elapsed  since  the  2nd  February 
was  immaterial,  because  the  contempt  was  incurred  by  the 
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1835.  party  in  not  paying  the  sum  required  when  duly  demanded. 
If,  perchance,  the  defendant  had  paid  the  money,  that 
might  be  a  ground  for  setting  aside  the  attachment. 

Williams,  J. — You  may  take  your  rule. 

Rule  granted. 


G&EENwooD  V.  Johnson. 

ifanarbitntor,  jfC.  C.  HILDYARD  movcd  for  a  rule  nUi  to  give  the 
u refa^bJT  defendant  his  costs  under  the  43  Geo.  8,  c.  46,  s.  3,  on 
order  of  ^irf      ^^  ffTouttd  that  he  had  been  arrested  for  a  larger  aim 

Prttff,  takes  no  ®  ^ 

notice  in  his  a-  than  the  plaintiff  ultimately  recovered,  without  reaaonable 
ffivenhimb^Tbe  or  probaUc  cause.  The  defendant  had  been  arrested  for 
Sj-5.4*.  ^^  ,..  ^  Tb.  C.U.  ^  o.  for  ^^^S^ 
costs,  on  the  AssisBCS  for  the  county  of  York^  when  it  was  referred.  By 
cessiTe  arrest,  the  Order  of  Nisi  Prius  the  same  power  was  given  to  the 
of  the^MraT*  arbitrator  as  the  Court  would  possess  with  reference  to 
costBoftbecause,  jj^    defendant's  costs.    The  arbitrator  directed  that  the 

the  Court  wiU 

not  interfere  to    defendant  should  pay  the  plaintiff  the  sum  of  502. 6^ •  0|d. ; 

dant  his  costs,  and  he  further  awarded  in  the  terms  of  the  order  of  refer- 
ence (which  was  the  ordinary  printed  form)  that  the  costs 
should  foOow  the  result  of  the  award.  But  he  said  nothing 
about  the  costs  of  the  defendant,  on  account  of  the  dh- 
crepancy  between  the  sum  awarded  and  the  sum  for  which 
the  arrest  took  place.  The  question  now  was,  whether  the 
Court  would  not  interfere  to  make  the  pkintiff  pay  the  de- 
fendant  his  costs,  as,  unless  such  interference  did  take 
place,  the  defendant  would  be  without  remedy* 

Williams,  J. — Were  I  to  grant  such  a  rule  as  the  one 
now  prayed,  I  should  be  infringing  on  the  province  of  the 
arbitrator;  the  question,  whether  the  arrest  was  without 
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reasonable  cause,  being  peculiarly  within  his  knowledge         1835. 
who  heard  the  evidence.     As,  therefore,  power  was  given     greenwood 
to  him  to  make  an  order  with  respect  to  the  defendant's  ^- 

JoHMfiOW 

costs,  in  the  same  manner  as  the  Court  might,  and  as  he 
has  made  no  such  order,  the  fair  conclusion  is,  that  he  has 
declined  exercising  that  power.  He  being  a  competent 
aiuthority  upon  this  point,  I  cannot  interfere  with  his  dis- 
cretion by  granting  the  present  rule. 

Rule  refused. 


Charnock  v.  Smith. 

J^ILLER  moved  for  a  rule  to  shew  cause  why  the  ver-  A  notice  of  trial 

diet  found  for  the  plaintiff  should  not  be  set  aside^  and  a  {^  for  Easter 

new  trial  had,  on  the  ground  of  a  defect  in  the  notice  of  ^^*^«y"8g<»d 

trial  before  the  sheriff.    It  had  been  given  for  Easter 

Tuesday,  and  afterwards  continued  till  a  subsequent  day. 

On  that  day  the  trial  came  on,  and  a  verdict  was  found  for 

the  plaintiff.     According  to  the  effect  of  the  3  &  4  fFill. 

4,  c.  43,  s.  43,  Easter  Tuesday  had  become  a  dies  non.  The 

words  of  the  section  were  "  none  of  the  several  holidays 

mentioned  in  the  5  &  6  Edw.  6,  c.  3,  shall  be  observed  or 

kept  in  the  said  courts,  or  in  the  several  offices  belonging 

thereto,  except  Sundays,  the  day  of  the  Nativity  of  our 

Lord  and   the  three   following  days,  and  Monday  and 

Tuesday  in  Easter  week."    The  two  last-mentioned  days 

being  thus  in  the  situation  of  holidays  were  tUes  non.    No 

business  of  the  Courts  could  be  done  on  those  days^  and 

therefore  a  notice  of  trial  for  either  of  them  could  not  be 

good.    If  the  original  notice  was  bad,  the  continuation  of 

it  would  not  cure  the  defect.    The  verdict,  therefore, 

in  pursuance  of  such  notice,  ought  to  be  set  aside. 

Williams,  J.— The  11  Geo.  4  &  1   WM.  4,  c.  70^ 


Charnock 
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1835.         8.  6|  ill  making  provisions  for  the  duration  of  the  terms, 
contained  this  proviso,  "  that  if  the  whole  or  any  number 
V-  of  the  days  intervening  between  the  Thursday  next  before 

Smith     * 

and  the  Wednesday  next  after  Easier  day  shall  fall  within 
Easter  term,  there  shall  be  no  sittings  in  banc  on  any  of 
such  intervening  days/'  Then  by  the  1  Will.  4,  c.  S,  s*  3» 
it  was  provided  **  that,  in  case  any  of  the  days  between  the 
Thursday  next  before  and  the  Wednesday  next  after  Easier 
day  shall  fall  within  Easter  Term,  then  such  days  shall  be 
deemed  and  taken  to  be  a  part  of  such  term,  although 
there  shall  be  no  sittings  in  banc  on  any  of  such  inter- 
vening days."  Last  of  all  came  the  general  ruleof/fi^ory 
Term,  2  Will.  4,  by  which  it  was  ordered  "  that  the  days 
between  the  Thursday  next  before  and  the  Wednesday 

a 

next  after  Easter  day  shall  not  be  reckoned  or  included 
in  any  rules  or  notices  of  other  proceedings,  except  no- 
tices of  trial  and  notices  of  inquiry  in  any  of  the  Courts 
of  law  at  Westminster.'*  From  this  rule,  which  was  pro- 
mulgated by  all  the  Courts,  we  may  learn  the  construction 
which  the  Judges  were  of  opinion  ought  to  be  put  on  Uie 
two  acts  of  Parliament  to  which  I  have  referred;  and  in 
that  rule  is  contained  the  exception  as  to  notices  of  trial 
and  inquiry.  Although,  therefore,  for  all  other  purposes 
these  two  days  would  be  unavailable,  yet,  for  notices  of 
trial  and  inquiry,  they  are  available.  The  present  case 
comes  directly  within  the  exception  in  the  rule,  and  there- 
fore the  notice  of  trial,  as  it  appears  to  me,  was  good. 
You  will  consequently  take  nothing  by  your  motion. 

Rule  refused. 
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Smith  v.  Sterling. 

KyHAD  WICKE  JONES  shewed  cause  against  a  rule  if  a  writ  of 
wwj  obtained  by  Erie,  for  issuing  a  writ  of  procedendo  J^temo^^^^ 
into  the  Palace  Court.     The  facts,  as  they  appeared  in  p^J^^^^JJ* * 
the  afBdavit  of  the  plaintiff's  attorney,  and  which  were  wherein  judg- 
not  denied  on  the  part  of  the  defendant,  were  these:  an  suffered  by  de- 
action  was  brought  in  the  Palace  Court,  in  which  the  de-  y^^'(^^**' 
fendant  suffered  judgment  by  default.     A  writ  of  inquiry  «fter  the  jury 

,  ,  A.        have  assessed 

was  executed,  and  a  verdict  found  by  the  jury.    After  the  damages 
this,  a  writ  of  habeas  corpus  was  issued  to  remove  the  ^ui^^tSiV 
cause.  '  The  present  rule  nisi  was  then  obtained  for  a  ^**"'*  *?"  ]""* 

^  a  proeedendo. 

procedendo,  on  the  ground  that  the  habeas  corpus  had 
been  sued  out  too  late.  He  contended  that,  according  to 
the  language  of  the  SI  Jac.  1,  c.  23,  s.  2,  the  habeas 
corpus  had  not  issued  too  late.  That  section  empowered 
the  officers  of  the  inferior  court  to  proceed,  *'  except  the 
said  writ  or  writs  be  delivered  to  the  steward  or  stewards, 
judge  or  judges,  officer  or  officers,  of  the  said  court,  be- 
fore issue  or  demurrer  joined  in  the  said  cause  or  causes 
so  depending  or  to  be  depending  in  any  such  court  of 
record."  That  section  only  applying  to  cases  where  "issue 
or  deniuvrer  "  was  joined,  could  not  apply  to  a  case  of  this 
sort,  where  no  issue  or  demurrer  was  joined.  Here,  an  in- 
terlocutory judgment  had  been  signed,  and  such  a  judg- 
ment, it  had  been  held,  was  not  within  the  meaning  of  the 
statute.  In  the  case  of  Cox  v.  Hart  (a),  the  marginal  note 
yvas,'*  though  habeas  corpus  was  not  delivered  to  the 
Sheriff's  Court  in  London  till  after  interlocutory  judgment 
and  notice  of  inquiry,  yet  procedendo  denied.**  In  Bevan 
V.  Prothesk  (6),  it  was  held  that  a  writ  of  re.  fa,  lo. 
stays  all  further  proceedings  in  a  county  court,  though  de- 
livered after  interlocutory,  if  before  final  judgment.  Under 

(a)  2  Burr.  758-  (^)  2  Burr.  1151. 
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1835.         these  circumstancesi  and  on  the  authority  of  these  cases, 
^  he  submitted  that  the  present  rule  must  be  discharged. 


V. 

Sterling. 


Erie,  in  support  of  the  rule^  contended  that  if  the 
present  case  did  not  come  within  the  exact  words  of  the 
statute  of  JameSf  it  certainly  came  within  the  miachief 
intended  to  be  remedied  by  it,  as  well  as  that  of  the  4A 
EUzi  c.  5,  in  furtherance  of  which  the  more  modem 
statute  was  passed*  The  preamble  of  the  statute  of 
EU».  stated  the  inconveniences  which  were  formerly  feh 
in  consequence  of  the  abuse  of  writs  of  certiorari  and 
habetxs  corpus,  which  defendants  were  in  the  habit  of 
suing  out,  and  then  keeping  them  in  their  pocket, 
without  producing  them,  till  issue  was  joined*  the  jury 
8worn»  and  the  plaintiff  had  given  his  evidence,  by  which 
means  the  plaintiff  was  not  only  put  to  considerable  ex- 
pense, but  the  defendant,  knowing  beforehand  what  proofs 
he  could  produce,  had  an  opportunity  of  opposing  them 
by  false  witnesses.  For  the  purpose  of  remedying  diis 
mischief  it  was  enacted^  that  **  no  writ  or  writs  of  hab0a» 
corpus,  or  any  other  writ  or  writs  sued  forth,  or  to  be  sued 
forth,  by  any  person  or  persons  whatsoever,  out  of  any  of 
her  Majesty's  courts  of  record  at  Westminster,  to  remove 
any  action,  suit,  plaint,  or  cause,  depending  or  to  be  de- 
pending in  any  court  or  courts  within  any  city  or  town 
corporate  or  elsewhere,  which  have  or  shall  have  jurisdic- 
tion, power,  or  authority  to  hold  plea  in  any  action,  plaist^ 
or  suit,  shall  be  waived  or  allowed  by  the  judge  or  judges, 
or  officer  or  officers  of  the  court  or  courts  wherein  or  to 
whom  any  such  writ  or  writs  shall  be  delivered,  (but  diat 
he  and  they  shall  and  may  proceed  in  tfa^  said  cause  and 
causes  ready  to  be  tried,  as  though  no  such  writ  or  writs 
were  sued  forth  or  delirered  to  him  or  them),  except  that 
the  said  writ  or  writs  be  delivered  to  the  judge  or  judges, 
officer  or  officers,  of  the  said  court,  before  that  the  jury, 
which  is  to  try  the  cause  in  question  between  the  party 
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or  parties  plaintiff  and  the  party  or  parties  that  sued  1836. 
forth  the  said  writ  or  writs,  or  for  whose  benefit  the  said 
writ  or  writs  is  or  shall  be  sued  forth,  have  appeared,  and 
one  of  the  said  jury  sworn  to  try  the  said  cause.**  Then, 
in  furtherance  of  the  same  object,  the  21  Jac.  1,  c.  S8,  s.  S, 
provided,  that,  notwithstanding  such  writs  being  delivered, 
the  judges  of  such  courts  shall  and  may  proceed  in  the 
said  cause  or  causes,  although  no  such  writ  or  writs  were 
sued  forth  or  delivered  to  him  or  them,  except  that  the 
said  writ  or  writs  be  ddivered  to  the  steward  or  stewards, 
judge  or  judges,  ofiicer  or  officers  of  the  said  court,  be- 
fore issue  or  demurrer  joined  in  tbe  said  cause  or  causes 
so  depending."  The  object  of  this  second  act  of  Par* 
liament  was  clearly  to  give  greater  eflfect  to  the  provisions 
of  the  statute  of  EUz.^  and  certainly  was  not  intended  to 
restrain  it.  Yet  tbe  argument  on  the  other  side  must  go 
to  the  extent  of  supporting  the  latter  proposition.  With 
regard  to  the  case  of  Cox  v.  Hari^  the  decision  there  ap- 
peared to  have  proceeded,  according  to  the  report,  rather 
on  the  statement  of  the  practice  which  had  existed  pre- 
vious to  the  statute  of  James^  than  upon  the  language  and 
intention  of  the  two  acts  of  Parliament.  This  was  the 
opinion  suggested  by  the  reporter  himself  in  a  note  to  the 
case.  There,  however,  the  writ  of  inquiry  had  not  been 
executed,  as  in  the  present  case.  But  a  contrary  decision 
had  been  pronounced  in  the  case  of  Wyait  v.  Markham{ay, 
There  the  case,  as  stated  by  the  reporter,  was  in  these 
teitns: — '^  Moved  for  a  procedendo  to  Boston  Borough 
Court;  habeas  corpus  to  remove  the  cause,  being  brought 
after  interlocutory  judgment  in  the  inferior  Court.  Tbe 
Court  thought  it  too  late  after  judgment,  and  made  the  rale 
for  procedendo  absolute."  Subsequently,  however,  in  the 
case  of  Walker  v.  Gann  (6),  where  tbe  marginal  note  was-^ 
**  It  is  a  general  rule  that  certiorari  does  not  lie  to  remove 

(a)  Barnes,  221.  (6)  7  D.  &  R.  769. 
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1835.        a  cause  from  an  inferior  court,  after  judgment  signed  there. 
Smith        ©specially  where  the  defendant  suffered  judgment  by  de» 
V.  fault ;"  in  that  case  the  remarks  of  Mr.  Justice  Holroffd 

were  very  important: — "  I  think,*' said  his  Lordship, '' it 
is  a  sound  and  wholesome  general  rule,  that  a  cause  shall 
not  be  removed  from  an  inferior  jurisdiction  after  judg- 
ment has  been  signed  there ;  and  I  think  the  rule  is  par* 
ticularly  applicable  where  the  defendant  suffers  judgment 
to  go  by  default  in  the  first  instance,  and  then  applies  for 
a  certiorari^  for  such  conduct  is  clearly  oppressive,  and 
within  the  mischief  intended  to  be  remedied  by  the  statute/' 
As  to  Sevan  r.  Proihesif  on  the  question  of  the  time  when 
a  re.  fa.  lo.  would  stay  proceedings,  that  writ  depended 
on  certain  particular  acts  of  Parliament^  from  which  no 
precedent  could  be  drawn  as  to  the  case  of  a  heAeaa 
corpus.  The  present  rule  ought,  therefore,  to  be  made 
absolute. 

Cur.  adv.  vuli. 

Williams,  J. — This  was  a  rule  for  a  procedendo  to  be 
directed  to  the  Palace  Court,  commanding  the  Judges  of 
it  to  proceed  with  the  cause.  A  writ  of  habeas  corpus 
was  issued  by  the  defendant,  after  suffering  judgment  by 
default,  but  which  was  not  delivered  to  the  proper  oflteer 
until  after  the  jury  had  assessed  the  damages  on  the 
execution  of  the  writ  of  inquiry.  The  question  is,  whether 
the.  case  comes  within  the  stat.  of  Elix.  c.  5,  s.  2.  (His 
Lordship  then  read  the  preamble  and  sectioa)  On  the 
preamble  and  the  section  it  is  observable,  that  the  terms 
are  as  large  as  they  need  be  to  embrace  every  possible 
case  of  removal  from  an  inferior  court  to  those  at  fFesi" 
minster f  where  a  jury  is  sworn.  With  regard  to  the  stage 
of  the  proceedings,  at  which,  the  removal  may  take  place, 
a  question  has  been  attempted  to  be  raised  on  the  statute 
of  James,  and  it  has  been  suggested  that  it  has  restrained 
and  limited  the  meaning  of  the  43  Eliz.  c.  5.  On  that 
suggestion  I  cannot  avoid  observing  that  it  would  be  some- 
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what  Buigalar  if  the  former  act  of  Parliament^  which  is  in  1835. 
pari  fnatefid,  and  with  a  similar  object  to  the  latter,  smith 
should  be  repealed  by  it,  without  substituting  some  more  v- 

ample  remedy.  It  would  require  very  strong  reasoning  or 
very  cogent  authority  to  induce  me  to  come  to  the  con- 
clusion that  such  was  the  intention  of  the  legislature. 
The  Stat,  of  James  recites  in  its  preamble  grievances  si- 
milar to  those  mentioned  in  the  stat.  of  Eliz,  But  it  is 
contended  that,  because  the  words  which  direct  the  time 
at  which  the  writ  removing  the  cause  must  be  delivered 
are,  ^'  before  issue  or  demurrer  joined,"  therefore  a  judg- 
ment by  default  is  not  within  that  act,  there  being 
neither  issue  nor  demurrer  joined  in  such  a  case.  But,  if 
the  stat.  of  James  had  not  passed,  there  are  words  suffi- 
ciently extensive  in  the  stat.  of  Elix.  to  embrace  such  a 
case  as  the  present. .  It  has  never  been  suggested,  that 
the  words  of  the  stat.  ot  Eliz.  would  not  extend  to  such  . 
a  case.  It  is  true  that  the  case  of  Cox  v.  Hart  has  been 
referred  to,  but  there  no  jury  had  been  sworn.  The  case 
of  Wyatt  V.  Jdarkham,  however,  is  a  contrary  decision. 
In  the  more  modern  case  of  Walker  v.  Gann  the  question 
as  to  a  judgment  by  default  in  the  inferior  court,  where 
the  writ  of  inquiry  had  been  executed,  directly  arose,  and 
the  Court  was  of  opinion  that,  as  the  verdict  of  the  jury 
on  the  writ  of  inquiry  had  passed,  the  procedendo  ought 
to  issue.  There  Mr.  Justice  HolroydFs  remarks,  as  to 
removals  from  inferior  courts  after  judgment  by  default, 
were  exceedingly  strong.  In  the  late  case  ot.Godley  v.  ' 
Marsden  (a),  the  Court  of  Common  Pleas  held  that,  where 
a  cause  was  removed  from  an  inferior  court,  after  interlo- 
cutory judgment  and  before  inquiry,  a  procedendo  would 
be  refused.  The  present  case  is,  however,  distinguishable 
from  that^  because  here  the  verdict  of  the  jury  on  the 
writ  of  inquiry  has  actually  passed,  and  therefore  the  case 
is  directly  within  that  of  Walker  v.  Gann.     As  no  case 

(a)  4  Moo.  &  Payne,  138 ;  6  Biag.  433. 
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has  been  cited,  which  shews  that  Che  general  wonls  of  the 
Stat*  of  Eliz*,  as  to  cases  where  a  jury  is  swom^  have  been 
limited  by  the  provisions  in  die  stat.  of  Jatnes,  and  on  die 
authority  of  the  case  of  fFalker  t.  Gunn,  I  am  of  opinion 
that  die  present  rule  ought  to  be  made  absolute  for  a 
procedendo. 

Rule  absolute. 


IfacUm 
agaiHst  an  in- 
solvent at  the 
time  of  making 
lib  schedule 
depends  upon  a 
contingency,  it 
is  not  barred  by 
theacc 


Lawrence  v.  Walker. 

UVMFRE  Y  shewed  cause  against  a  rule  nid^  for  a» 
attachment  for  not  payii:|g  money,  pursuant  to  a  rule  of 
Court.  The  question  was,  whether  the  defendant  had^r 
bad  not  been  freed  by  hisdischarge  under  the  Insolvent  Deb^ 
tors'  Act  from  the  claims  for  the  non-satisfaction  of  which 
the  present  rule  fpr  an  attachment  was  obtained.  The  eaae 
was  this :— The  def<Madant  was  living  separately  from  bis 
wife,  who  was  supported  by  the  plaintiff.  An  action  waa 
brought  by  the  latter  for  the  maintenance  of  the  wife,  and  a 
verdict  found  in  his  favour  to  the  amount  of  \5i.  \fU.  The 
amount  of  the  costs  was  35/.  It  was  then  agreed  by  both 
parties,  that  the  Judge  who  tried  the  cause  should  direct  the 
mode  in  which  the  verdict  and  costs  should  be  satisfied^ 
as  well  as  the  mode  in  which  the  defendant  should  contri- 
bute to  the  maintenance  of  his  wife.  The  learned  Judge 
accordingly  drew  up  an  order  of  Nisi  Prius,  the  terms  of 
which  were,  that  the  defendant  should  pay  the  amount  of 
debt  and  costs  by  iiistalments  of  5/.  per  month,  and  that 
for  the  future,  so  long  as  he  continued  a  junior  pilot,  he 
should  pay  eight  shillings  per  week  for  the  support  of  bis 
wife,  and  when  he  became  a  senior  pilot,  he  should  pay 
ten  shillings  per  week  for  her  support.  This  order  of 
Nisi  Prius  so  drawn  up  was  afterwards  made  a  rule  of 
Court  Subsequently,  the  defendant  took  the  benefit  of 
the  Insolvent  Act.    The  claim,  as  respected  the  debt  and 


Walkbr. 
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C08t8,  W88  stated  in  bis  schedule.  The  object  of  the  1335. 
plaintiff  was  to  recover  the  weekly  payments^  which  had  lawmmcb 
become  due  since  the  defendant's  discharge.  The  question 
waSf  whether  under  s.  50  or  s.  51  of  the  7  Geo.  4,  c.  57,  the* 
defendant  was  freed  from  bis  liability  to  pay  the  ten  shil- 
lings a  week  under  the  rule  of  Court,  he  having  now  be- 
come a  senior  pilot.  The  words  of  s.  50  were,  **  That  the 
discharge  of  any  prisoner  so  adjudicated  as  aforesaid,  shall 
and  may  extend  to  all  process  issuing  from  any  Court,  for 
any  contempt  of  any  Court,  ecclesiastical  or  civil,  for  non* 
payment  of  money  ot  of  costs  or  expenses  in  any  Court 
ecdesiaatical  or  civil;  and  that  in  such  case  the  said  dis- 
charge sbadil  be  deemed  to  extend  abo  to  all  costs,  which 
sach  prisoner  would  be  liable  to  pay  in  consequence  or  by 
reason  of  such  contempt,  or  on  purging  the  same;  and  that 
every  discharge  so  adjudicated  as  aforesaid,  as  to  any  debt 
or  damages  of  any  creditor  of  such  prisoner,  shall  be 
deemed  to  extend  tdso  to  all  costs  incurred  by  such  cre*> 
ditor  before  the  filing  of  such  prisoner's  schedule,  in  any 
action  or  suit  brought  by  such  creditor  against  such  pri- 
soner for  the  recovery  of  the  same."  Those  of  s*  51  are 
''  That  the  discharge  of  any  such  prisoner  so  adjudicated 
as  aforesaid  shall  and  may  extend  to  any  sum  and  stuns  of 
money  which  shall  be  payable,  by  way  of  annuity  or 
oiherwse,  at  any  future  time  or  times,  by  virtue  of  any 
bond,  covenant,  or  other  securities  of  any  nature  whatso^ 
eter;  and  that  every  person  and  persons  who  would  be  a 
oreditor  or  creditors  of  such  prisoner  for  such  sum  or  sums 
of  money,  if  the  same  were  presently  due,  shall  be  admis- 
sible as  a  creditor  or  creditors  of  such  prisoner,  for  the 
value  of  such  sum  or  sums  of  money  so  payable  as  afore- 
said, which  value  the  said  Court  shall,  upon  application  at 
any  time  made  in  that  behalf,  ascertain,  regard  being  had 
to  the  original  price  given  for  such  sum  or  sums  of  money, 
deducting  therefrom  such  diminution  in  the  value  thereof 
as  shall  have  been  caused  by  the  lapse  of  time  since  the 
grant  thereof  to  the  time  of  filing  such  prisoner's  petition." 
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Under,  the  wortis  of  either  the  former  or  the  latter  of  tiiese 
sections,  the  debt  now  sought  to  be  reco?eied.  agsinat  the 
defendant  must  be  considered  as  barred.  It  miglit  he 
compared  to  the  case  of  an  annuity  under  sect.  51.  The 
whole  of  an  annuity  was  not  due  at  the  tsme  of  an  insol- 
vent's petition,  but  as  the  value  of  it  was  capable  of  being 
ascertained,  the  discharge  under  the  act  was  held-  to  re« 
lieve.  the  insolvent  from  such  a  claim.  Here,  a  similar 
calculation  might  be  made,  and,  therefore,  the  disoiiarge 
would  equally  free  the  defendant  from  his  liability. 

F.  V.  Lee  contended,  that  sect.  50  must  be  construed 
with  reference  to  sect.  46,  which  authoriased  the  priaoiK 
er's  discharge  from  the  *'  several  dehU  and  suna  of  mo* 
nejf  due,  or  claimed  to  be  due  at  the  time  offiUng  meA-pri-* 
sooer's  petition,  from  such  prisoner  to  the  several  persons 
named  in  his  or  her  schedule  as  creditors,  or  claiming  to 
be  creditors  for  the  same  respectively,  or  for  which  audi 
persons  shall  have  given  credit  to  such  prisoner  before  ike 
time  of  filing  such  petition,  and  which  were  not  then  pay-' 
able;''  and  then  it  was  clear  that  sect.  50  only  released  de- 
fendant from  those  contempts  for  the  nonpayment  of  mon^; 
or  of  costs  and  expenses  which  existed  at  the  time  of  hie 
discharge,  as  also  the  costs  occasioned  by  the  contempt, 
or  on  paying  the  same;  and  that  construction  was  further 
strengthened  by  the  words,  *'  and  that  every  discharge  so 
adjudicated  as  aforesaid  as  to  any  clebt  or  damages  shaH 
be  deemed  to  extend  also  to  all  costs  incurred  by  su<4i- 
creditor  before  the  flitig  of  such  prisoner's  schednle  m 
any  action  or  suit  brought."  Now  it  was  clear  in  the  pre* 
sent  application,  that  this  was  neither  a  debt,  due  of 
claimed  to  be  due  at  the  filing  of  the  petition,  nor  any* 
thing  for  which  plaintiff  had  given  defendant  credit  brfore 
.fiUng  the  petition  within  sect.  46 ;  nor  was  it  any  contempt  far 
the  nonpayment  of  money,  costs,  or  expenses  in  any  Court 
ecclesiastical  or  civil  within  the  meaning  of  sect.  50;  that 
the  act  of  Parliament  only  applied  to  claims  which  existed 
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at  the  time  of  the  decision,  and  which  were  certain  in         ^^^- 
themaelyesy  or  might  be  rendered  so  by  calcalation.  Lawrence 

Then,  as  to  sect  51,  although  the  words  <'  that  the  ^' 

discharge  of  any  such  prisoner  so  adjudicated  as  aforesaid 
shall  and  may  extend  to  any  sum  or  sums  of  money  which 
shall  be  payable  by  way  of  annuity  or  otherwise  at  any  fu* 
ture  time  or  times  by  virtue  of  any  bond,  covenant,  or 
other  securities  of  any  nature  whatsoever,**  were  sofBciently 
large  to  comprehend  the  present  case;  yet  when  the  Court 
looked  to  the  words  in  the  latter  part  of  the  section,  the 
value  of  the  securities  contemplated  by  this  section  were 
to  he  ascertained,  'V  regard  being  had  to  the  original  price 
given  for  such  sum  or  sums  of  money,  and  making  therefrom 
such  diminution  in  the  value  thereof  as  shall  have  been 
caused  by  lapse  of  time  since  ihe^  grant  thereof,"  which  dear* 
ly  shewed,  that  the  section  was  never  intended  to  apply  to  a 
case  like  the  present,  but  to  those  cases  only,  where  a  sum 
of  money  had  been  originally  given  to  secure  an  annuity  or 
otiber  payment  to  the  grantee.  Then  the  party  advanc* 
ing  the. money  might  prove  for  the  value  of.  such  amount 
or  other  payment,  the  value  to  be  ascertained  with  refer-, 
enoe  to  the  time  it  had  been  granted,  and  the  original 
value  given  for  the  same.  But  it  was  impossible  to 
render  this  claim  of  ten  shillings  a  week  certain,  because* 
it  was  in  its  nature  perfectly  contingent,  and  incapable  of 
being  ascertained.  He  cited  Lloyd  v.  Neele  (a),  where  it 
was  held,  that  a  discharge  under  the  Insolvent  Debtors* 
Aol  does  not  bar  an  action  of  trespass,  where  the  cause  of 
action  arose  before  the  insolvent. went  to  prison,  and  the 
damages  were  unliquidated  before  the  discharge.  In 
Wilmer  v.  White  (6),  it  was  held,  that  an  insolvent  is  not 
exonerated  .firom  damages  unascertained  at  the  time  of  his 
discharge,  although  the  action  in  which  they  are  sought 
to  be  recovered  was  commenced,  and  judgment  by  default 

(a)  2  Ghitt.  Rep.  222.  (h)  3  M.  &  P.  671 ;  6  Bing.  291. 
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1835.         suffered,  prior  to  his  first  imprisonment.    These  cases  suf- 
Lawrbncb     ficiently  shewed,  that  where  the  demand  was  in  itself  un- 
V.  certain  and  not  capable  of  being  rendered  certain^  it  was 

not  discharged  by  the  Insolvent  Act.  Nothing  could  be 
more  uncertain  than  a  debt  depending  on  a  contingency. 
Ib  Hilkm  v.  fVorreU(a),  it  was  held,  that  a  debt  depending 
on  a  contingency  at  the  time  of  a  party's  discharge  under 
the  Insolvent  Act,  is  not  thereby  discharged.  That  was 
a  case  under  the  18  Geo.  3,  c.  52,  but  the  words  of  it  were 
similar  in  meaning  to  those  of  the  present.  The  words  of 
that  act  were  *'  owing,  occasioned,  or  growing  due.'*  The 
Court  there  said  **  this  is  no  debt  at  all,  till  the  event  has  hap- 
pened.**  The  same  remark  might  be  made  in  the  present 
case ;  finr  non  constai,  that  the  defendant  ever  woald  becdme 
a  sadior  pilot.  Under  these  circumstances,  and  on  the  au- 
thority  of  the  cases  cited,  the  present  rule  ought  to  be 
made  absolute. 

WiLLiAMSi  J. — It  seems  to  ne,  that  the  debts  and- 
claims,  from  which  a  defendant  is  discharged  by  the  In- 
solvent Act  nmst  be  such  as  are  either  certain  in  them- 
selves or  capable  of  being  rendered  so.  Therefore,  as  this 
contingency  mentioned  in  the  order  of  Nisi  Prius  was  in- 
capable of  being  ascertained  at  the  time  the  schedule  of 
the  defendant  was.formed,  it  is  not  discharged  by ^e act 
The.  case  is  clearly  not  within  sect.  50  of  the  act.  S«i}t. 
51  speaks^  of  a  calculation,  which  may  be  made  in  die 
case  of  an  annuity.  There,  something  like  data  are  ftnr- 
nbbedfor  the  calculation:  but  here,  none  exists;  as,  from 
the  nature  of  the  claim  itself,  none  can  exist.  No  suffi- 
cient cause  havkig  been  shewn  against  this  rule  for  an  at* 
tachmenty  the  rule  must,  be  absolute  with  costs. 

Rule  absolutCi  wiA  costs; 
(a)  2  Chitt.  Rep.  448. 
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Dukes  r.  Gostling.  1835. 

X  HIS  vas  an  action  on  the  case  tried  at  the  Middlesew  loan  action  on 
Sittings,  in  Michaelmas  Term  last,  before  Mr.  Justice  defend!mt  can- 
Par*,  when  a  verdict  was  found  for  the  plaintiff,  SOI.  ^^^^'^^Zt 
damages,  with  leave  to  the  defendant  to  move  to  enter  a  e^^^v"  w^e 

any  obioction 

nonsuit.  *  The  declaration  stated  that  the  defendant  de*  as  to  defectiye 
mised  to  the  plaintiff,  for  a  term  not  yet  expired,  among  duceiMnt  in^ 
other  things,  a  certain  close  of  land,  and  a  pond  fuU  of  declaration. 
water,  in  and  upon  the  said  close,  situate  in  the  parish  of 
Jslingi0»s  in  the  county  of  Middlesex.    That,  at  the  time 
of  committing  the  grievance  by  the  said  defendant  herein- 
after mentioned,  the  plaintiff  was,  and  hitherto  hath  been, 
and  still  is,  under  and  by  virtue  of  the  said  demise,  law- 
fuDy  postessed  of  the  said  close  of  land,  with  the  appur- 
lenances,  situate  as  aforesaid,  and  of  the  said  pond  full  of 
water*    That  the  said  defendant,  before  and  at  the  time  of 
the  committing  of  the  grievance  hereinafter  mentioned, 
was  possessed  of  a  certain  close  of  land,  used  and  em- 
ployed by  the  said  defendant  as  a  private  road,  and  adjoin- 
ing the  said  dose  of  land  of  the  plaintiff,  and  the  said  pond 
full  of  water  in  the  said  close;  nevertheless,  the  defend- 
ant, contciving  and  intending  to  injure,  &c.  the  said 
plaintiff,  and  to  deprive  him  of  the  use  and  benefit  of  the 
said  pond  full  of  water,  whilst  the  said  plaintiff  was  so  pos* 

ss3 
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1836.  ^  sessed  of  the  said  pond  of  water,  to  wit,  on  the  Ist  day  of 
Matfy  1838,  and  on  divers  other  days  and  times  between 
that  time  and  the  time  of  the  commencement  of  the  suit  of 
the  said  plaintiff  against  the  said  defendant  in  this  behalf, 
wrongfully  and  injuriously  cut,  dug,  and  made,  fit  hU  said 
close y  and  used  as  a  private  road  as  aforesaid,  a  certain 
large  sewer,  close  to  and  adjoining  the  said  close  and  the 
said  pond  of  water  of  the  said  defendant,  and  kept  and 
continued,  and  caused  to  be  kept  and  continued,  the  said 
sewer,  adjoining  to  the  said  close  and  the  said  pond  of 
water  of  the  said  defendant,  for  a  long  space  of  time,  to 
wit,  from  thence  hitherto,  and  thereby  during  all  the  time 
aforesaid,  wrongfully  drew  off  and  diverted  large  quanti- 
ties of  the  water  of  the  said  pond  ;  and  the  said  plaintiff 
thereby,  for  want  of  sufficient  water  in  the  said  pond,  could 
not,  during  that  time,  use,  occupy,  and  enjoy  his  said 
close  and  his  said  pond  full  of  water,  as  he  otherwise 
might,  could,  and  would,  and  ought  to  have  done*  To 
this  '*not  guilty**  was  pleaded,  and  on  that  issue  was 
joined* 

The  evidence  at  the  trial  was,  that  the  plaintiff  had 
given  the  defendant  leave  to  make  a  road  through  the 
pond  and  field,  on  condition  of  his  making  a  reduction  of 
lOL  in  his  annual  rent,  and  taking  care  that  the  pond  was 
supplied  with  water,  which  the  plaintiff  wanted  for  his 
cows.  The  pond  had  never  been  empty  within  the  memo- 
ry of  any  of  the  witnesses,  although  they  remembered 
many  dry  summers.  To  make  the  road,  which  was  to  go 
through  the  centre  of  the  pond ,  the  defendant  drained  off 
a  quantity  of  the  water,  and  then  built  a  sewer  to  carry  it 
away  under  the  road,  so  that  it  might  not  injure  the  road. 
The  road  was  afterwards  made  over  the  sewer,  but  the 
greater  part  of  the  water  was  gone  before  the  sewer  was 
finished.  The  size  of  the  pond  was  reduced  by  one  half, 
but  the  defendant  had  it  puddled;  and  deepened  a  trench 
that  formed  a  communication  between  the  pond  and  a  moat 
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near  his  house,  and  for  some  time  had  water  scooped  out         1835. 
of  the  moat  into  the  trench.    It  was  uppn  his  ceasing  to      ^^    ^ 
do  so  that  the  pond  became  quite  dry,  and  the  plaintiff  v. 

brought  this  action.  A  shaft  was  made  from  the  sewer, 
and  raised  two  feet  above  the  bottom  of  the  pond,  so  as  to 
prevent  the  escape  of  any  water  down  the  sewer  till  it  was 
two  feet  deep  in  the  pond,  and,  in  fact,  none  ever  did 
escape  down  the  sewer,  the  water  never,  after  it  was  built, 
having  been  so  high. 

Spankie,  Serjt.,  last  term  moved  for,  pursuant  to  leave, 
and  obtained,  a  rule,  calling  upon  the  plaintiff  to  $hew 
cause  why  a  nonsuit  should  not  be  entered,  on  the  ground 
of  variance  between  the  declaration  and  the  evidence  as 
to  the  sewer  being  the  cause  of  the  mischief  complained  of. 

B^les  shewed  cause. — The  objection  on  the  other  side 
is,  that  the  injury  the  plaintiff  had  sustained  could  not 
have  arisen  as  stated  in  the  declaration  from  cutting  and 
digging  the  sewer  through  the  road,  because  the  road  was 
made  after  the  sewer.  It  is  to  be  observed,  however,  that 
the  sewer  was  laid  as  a  continuing  nuisance,  so  that  if  it 
was  not  at  first  the  occasion  of  our  pond  being  emptied, 
we  are  entitled  to  recover  on  account  of  its  diminishing 
the  utility  of  the  pond  to  us,  which  injury  is  correctly  de- 
scribed. But  it  might  be  fairly  contended,  that  there  was 
no  variance.  The  difficulty  arose  upon  the  words  ^'  used 
as  a  private  road."  The  question  is,  whether  this  expres- 
sion referred  to  the  time  when  the  action  was  brought,  or 
to  the  time  when  the  injury  was  committed?  The  autho- 
rities would  shew  that  it  referred  to  the  former,  and  in 
that  case  the  evidence  of  the  use  of  the  close  at  the  pre- 
sent time,  viz.  as  a  private  road,  would  agree  with  the 
description  in  the  declaration. 

TiNDAL,  C.  J. — But  you  say  in  the  declaration  that  the 
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1835.  ''defendant,  before  the  time  of  the  committuig  of  Ifad 
grievance  hereinafter  mentioned,  was  possessed  of  a  cer- 
tain close  of  land  used  and  employed,**  &c« 

Bytes. — ^Yes^  the  defendant  was,  before  the  commission 
of  the  grievance,  possessed  of  a  certain  close  of  land,  and 
as  the  participle  "used**  foBotoed  the  verb,  it  must  be  coin 
strued  as  if  it  were  written ''  now  used,**  the  participle  not  par- 
taking of  the  tense  of  the  verb  when  it  followed  as  when  it 
preceded  the  verb.  In  Viner^s  Abridgment,  title  Deehn 
ration,  it  was  said,  that  land  cannot  be  demanded  now 
but  by  the  name  as  it  now  is.  Other  authorities  mig^t 
be  quoted  :—5fr  Nicholas  Poynts's  case  (a);  Bridgets 
case  (fr) ;  the  Kit^  v.  Mary  Somerton  (e) ;  the  King  v. 
Ward  (d).  But  even  if  it  be  a  variance ,  it  is  one  which 
might  have  been  removed  by  amendment  of  the  record* 
mn  and  others  v.  Sak  (e)«  Supposing  all  these  points  to 
be  against  the  plaintiff,  it  would  yet  be  impossible  for  the 
defendant  to  surmount  the  objection  to  his  applioatioD, 
offered  by  the  new  rules  of  pleading.  Under  the  head  of 
''  Pleadings  in  particular  Actions,"  the  effect  of  the  plea 
of  not  guilty  is  thus  described :  '*  In  actions  on  the  case, 
the  plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to  have  been  com- 
mitted by  the  defendant,  and  not  of  the  facts  stated  in  the 
inducement,  and  no  other  defence  than  such  denial  shatt 
be  admissible  under  that  plea:  all  other  pleas  in  denial 
shall  take  issue  on  some  particular  matter  of  fact  alleged 
in  the  declaration."  Now  the  matter  in  our  dedaratioii 
complained  of  is  clearly  matter  of  inducement,  and  the  de- 
fendant, not  having  traversed  it,  has  admitted  it.  He 
has  pleaded  not  guilty,  but  that  is  only  an  answer  to  tlie 

(a)  Gro.  Jac.  214.  (d)  2  Lord  Rayn.  1468. 

(6)  Id.  639.  (e)  2  Crom.  k  Meesooi  42a 

(c)  7  B.  &  C.  463. 
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injINry^    Therefore  there  Wa«  no  variance.    If  there  were         1836. 
one,  it  was  wtnaterial ;  but,  whatever  it  wa«,  the  new  rules      ^T"^*     ^ 

Dukes 

of  pleading  precluded  the  defeftldant's  taking  ladvantage  of     ^    v. 
it  und^r  the  general  issue. 

Spankie,  Seijt.,  and  KnowleSg  in  support  of  the  rule. — 
Without  denyingj  as  a  general  proposition,,  that  where 
th^re  are  no  words  in  the  declaration  to  mark  the  time  to 
which  an  averment  referred,  the  time  would  be  considered 
64  that  at  which  the  declaration  was  drawn,  it  was  suf- 
ficient to  say,  that  here  there  were  words  in  the  declara- 
tion which  marked  the  time*  That  distinguished  this  case 
from  the  one  in  Croke,  relied  upon  on  the  other  side ;  for 
there  the  absence  of  the  words  *^  ad  tunc''  left  the  time 
uncertain;  whereas,  in  this  case,  the  time  was  fixed  by  the 
words  ^'before  and  at  the  time  ofthe  committing  of  the  griev- 
ance.". Besides,  the  Court  would  look  to  the  construction 
o( the.  English  language  and  not  to  the  Latini  in  which  the 
pleadings  were  carried  on  at  the  time  of  the  greater  pari 
of  the  cases  referred  to  on  the  other  side.  As  to  the  plea 
of  the  general  issue  having  admitted  the  inducement  to 
be  correct,  all  that  it  admitted  was,  that,  at  the  time  of 
the  commission  of  the  grievance,  we  were  possessed  of  a 
close  used  and  occupied  as  a  road.  It  still  remained  ne- 
cessary for  the  plaintiff,  in  order  to  support  his  allega- 
tioo»  to  shew,  that  we  cut  a  trench  in  that  private  road; 
and  that  he  could  not  do,  for  the  proof  was,  that  the 
trench  was  made  before  the  road.  The  new  rules  of 
pleading  did  not  therefore  apply. 

TiNDAL,  C.  J. — The  question  is,  whether  the  defend- 
ant is  entitled  to  a  nonsuit.  It  appears  to  me,  that  his 
objections  have  been  answered,  for  the  declaration  is  in 
substance,  that  the  plaintiff*  being  lawfully  possessed  of 
a  close  and  pond  of  water,  the  defendant  did  in  a  certain 
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1835.  close  of  bis  own  dig  a  treneh  from  the  pond,  and  thereby 
carried  off  its  water.  But  there  is  this  inducement  in  a 
part  of  the  declaration,  **  That  the  said  defendant,  before 
and  at  the  time  of  the  committing  of  the  grievance  herein- 
after mentioned,  was  possessed  of  a  certain  close  of  land 
used  and  employed  as  a  private  road."  This  gives  rise 
to  the  first  objection,  for  the  defendant  says,  that  it  was 
not  used  as  a  road  at  the  time  the  injury  was  committed. 

The  expression  is  equivocal  as  to  time ;  and,  if  it  stood 
without  reference  to  the  new  rules  of  pleading,  it  must  be 
set  at  rest  by  evidence,  if  it  were  material.  I  do  not, 
however,  think  it  material  whether  the  close  was  a  road  or 
an  orchard,  for  it  is  not  the  mode  of  enjoyment  of  his 
land,  but  the  act  done  by  the  defendant,  ^hich  is  the  sub- 
ject of  complaint;  and  if  the  whole  of  this  inducement 
were  omitted,  the  declaration  would  still  be  good.  Further, 
the  pleading  rules  of  Hilary  Term,  4  fVUl,  4,  preclude 
the  defendant  from  taking  this  objection.  [His  Lordship 
here  read  the  first  rule  under  the  fourth  head  of  Pleadings 
in  Particular  Actions.]  The  defendant  in  this  case,  there- 
fore, having  pleaded  not  guilty,  cannot  dispute  this  in- 
ducement. It  is  also  objected  by  the  defendant  that  the 
declaration  alleges  the  water  to  have  been  drawn  off  by  the 
trench  or  sewer  made  by  him,  whereas  the  proof  is,  that 
the  pond  was  emptied  before  the  drain  was  made.  To 
this  it  is,  however,  properly  answered,  that  the  declaration 
complains  not  only  of  the  digging  of  the  trench,  but  of 
its  continuance,  so  that  the  water  cannot  rise  to  the  height 
it  before  did. 

Gaselee,  J. — If  it  were  necessary  to  deliver  an  opinion 
as  to  the  time  referred  to  by  the  word  **  used,'*  I  should 
say  that  I  thought  it  referred  to  the  time  at  which  the  in- 
jury was  committed,  and  not  to  the  time  when  the  action 
was  brought    It  is,  however,  unnecessary  to  deliver  any 
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opinion  upon  that  point,  for  I  think  the  new  rules  of        1835. 
pleading  decisive  against  the  defendant.  ' 

Park,  J.,  concurred. 

BosANQUET,  J.9  was  sbscnt  in  the  Court  of  Chancery* 

Rule  discharged* 


Barnett  v.  Glossop. 

Assumpsit  to  recover  the  price  of  a  dramatic  piece,  on  a  modoB  for 
in  three  acts,  called   Victorine,  or  Fll  sleep  on  ii,   for  Jetaaidcthc 
which  the  defendant,  the  proprietor  of  the  Victoria  thea-  JJ^j'J^^j^foJjf  **"" 
tre,  verbally  agreed  to  give  the  plaintiff  1 5/.     The  plea  the  sheriff  on 

a  writ  of  trial, 
was  non  aSSUmpstL  the  Court, under 

At  the  trial  of  the  case,  before  the  sheriff,  a  verdict  was  2SfiJ^,,tir" 
found  for  the  plaintiff.     On  the  last  day  of  Hilary  Term,  not  require  the 

production  of 

Thomas  obtained  a  rule  calling  upon  the  plaintiff  to  shew  the  sheriff's 

cause  why  the  verdict  should  not  be  set  aside,  and  a  non-  ^^^J  mad™^~ 

suit  entered,  on  the  ground  that  the  agreement  ought,  ^y  counsel  en- 

under  the  3  &  4  WilL  4,  c.  15,  and  the  8  Anne,  c.  19,  to  trial 

1  ,  .  .  .  If  a  good 

liave  been  m  writmg.  cause  of  action 

On  moving  for  the  rule,  on  the  last  day  of  term,  the  **  '^™J*jhe'' 

trial  having  taken  place  on  the  day  immediately  previous,  declaration,  the 

defendant  musty 

T'homas  stated  that  he  had  not  had  time  to  obtain  the  under  the 
sheriff's  notes  of  the  trial,   but  they  should  be  forth-  S^fjff^." 
cominff,  with  an  ajffidavit  of  verification,  when  cause  was  pi«ad*ny«to- 

.  1     J  1  1  tutable  illegali- 

shewn ;  and  the  Court,  learning  that  he  had  been  the  counsel  ty  in  the  con- 
at  the  trial,  agreed  to  hear  the  motion  on  his  statement  (a);  -^^  foCnVd  in 

answer. 

StmbU,  that 
the  general  issue,  with  power  to  give  the  special  nmtter  in  evidence,  is  abolished  in  all  cases  wbat- 
«frer,  except  where  specially  allowed  by  statute. 

(a)  Johnson  ?.  Welis,  aate,  Vol.  2,  p.  352. 
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1835b  DowUng  shewed  cause  Ikgftinst  the  rule. — The  ob|eetbB 

taken  at  the  trial,  on  which  a  nonsuit  was  now  sought  to  be 
entered^  was  not  ayailable  on  the  present  pleadings^  as  the 
plea  of  non  cusumpsit  only  was  put  on  the  record.  Till 
answered  upon  that  point,  it  would  be  sufficient  to  refer 
the  Court  to  the  rules  of  H.  T.  4  Will.  4f,  wherci  under 
the  head  of  Pleadings  in  Particular  Actions,  it  was  ordered, 
that,  in  every  species  of  assumpsii,  all  matters  that  shew 
the  transaction  to  be  either  void  or  voidable  in  point  of 
law,  shall  be  specially  pleaded  (a). 

Tkomas,  cantrd. — ^The  plaintiff  not  having  complied 
with  the  statutable  provisions  which  require  the  assign- 
ment of  the  copyright  to  be  in  writing,  he  cannot  recover ; 
and  that  the  assignment  must  be  in  writing,  is  clear  from 
8  Afmcs  c.  19,  s.  1,  and  3  &  4  Will.  4,  c  15,  s.  2.  Power 
V.  Walker  (b),  Cumberland  v.  PlanchS  (c),  Latour  v. 
Bland  {d).  If  the  plaintiff's  claim  was  out  of  the  statute* 
he  had  no  cause  of  action,  for  copyright  was  the  creature 
of  the  statute  law. 

DawUng  cited  Millar  v.  Taylor  (e),  to  shew  that,  by  the 
common  law,  authors  had  a  right  of  action  against  those 
who  printed  and  published  their  works  without  authority. 

TiNDAL,  C.  J.— -I  think  that,  under  the  new  rules  of 
pleading,  the  answer  to  the  action  now  endeavoured  to  be 
set  up  should  have  been  put  on  the  record.  The  declaration 
is  for  a  dramatic  piece  bargained  and  sold  by  the  plaintiff 
to  the  defendant.  The  plea  in  answer  is  non  aseumpsU^  and 
the  defendant's  counsel  says,  that,  by  the  acts  of  8  Anne  and 
3  &  4  Will.  4f,  there  can  be  no  good  sale  of  dramatic  property 

(a)  Ante,  Vol.  2,  p.  323.  (c)  1  Ad.  &  EUis,  580. 

(6)  3  Mau.  &  Sel.  7;  S.  G.  4         id)  2  Starkie,  382. 
Camp.  8.  (e)  4  Burr.  2417. 


Glomop. 
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unless  the  asaignment  be  in  writing.    The  plea  only  de-        1835. 

nies  the  contract ;  but  a  contract  is  proved,  and  if  it  be  "    ' 

void  in  law,  the  defendant  ought  to  have  pleaded  its  iUe*  ^   v* 
gality,  under  Reg.  Gen.  H.  T.  4  WilL  4* 

Parki  J* — Much  of  the  difficulty  in  such  cases  as  the 
present  has  arisen  from  still  calling  the  plea  of  non  aseump" 
sk  the  general  issue^  which  it  was  under  the  old  rules,  but 
which  it  is  not  since  the  new  rules  have  limited  its  effect. 
The  object  of  the  Judges  who  framed  the  Beg.  Gen.  H* 
T.  4  TV.  4,  was  to  prevent  parties  being  taken  by  surprise 
by  an  unexpected  defence  being  set  up.  It  is  unfortunate 
that  the  defence  now  set  up  was  not  pleaded;  for,  had  it 
been,  no  Judge  would  have  sent  the  cause  to  be  tried  be- 
fore the  sheriff. 

Gasblee,  J. — ^I  am  of  the  same  opinion.  The  cases 
cited  by  the  defendant's  counsel  do  not  apply ;  for  he  has 
not  placed  himself  in  a  situation  upon  the  record  to 
enieible  him  to  take  advantage  of  them. 

BosANQUBT,  J. — I  am  also  in  favour  of  discharging  the 
rule;  and  I  should  be  sorry  if  the  Court  felt  itself  obliged 
to  decide  otherwise,  for  there  can  be  no  doubt  that  the 
great  object  of  this  part  of  the  rules  was  to  cause  all  legal 
defences  to  be  put  upon  the  record.  The  exception  to 
that  rule  is  to  be  found  in  the  provision  of  the  statute, 
which  precludes  the  Judges  from  making  any  rule,  declar- 
ing that  the  defence  shall  be  specially  pleaded  where  by 
statute  the  general  issue  is  expressly  given.  In  other 
cases  the  general  issue  is  entirely  at  an  end.  In  this  case, 
the  declaration  shews  a  good  cause  of  action;  and,  if  the 
plaintiff  be  deprived  of  it  by  8  Anne  or  3  &  4  Will.  4,  that 
fact  ought  to  have  been  pleaded. 

Rule  discharged. 
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1836. 

RoLFB  r.  Brown. 

Where,  in  the  J.N  this  case  judgment  had  been  signed  (or  want  of  ft 
dee  ofdedm^  fle^,  A  rule  nisi  was  obtained  to  set  aside  the  judgment 
ticm,  the  proba-  fo,.  irregularity  in  the  service  of  the  notice  of  declaration. 

bilitles  are  that  . 

ithatcometo  On  shewing  cause,  it  was  sworn  by  the  clerk  of  the 

defendant,  and  plaintiff's  attorney,  that  be  went  to  HaverhiU,  the  pre- 

Bot  dCTrthat'it  8"™®^  residence  of  the  defendant,  and  asked  where  Henry 

had  come  to  his  Broum  (the  defendant)  lived.     The  party  of  whom  he 

Kiiowledffei  the 

Conn  will  not  made  the  inquiry  pointed  to  the  house  of  fFiUiam 
•er4oe.^  ^  ^       JSroum,  a  baker,  and  father  of  the  defendant,  saying  that 

he  lived  there.  The  clerk  thereupon  went  to  the  house 
of  William  Brawn,  and  asked  if  Henry  Brown  was  at 
home,  to  which  a  female  servant  answered,  ''No,  he  b  not.*' 
The  clerk  then  left  the  notice,  desiring  the  servant  to  give 
it  to  Henry  Brown  when  he  came  home.  Henry  Brown 
in  fact  lived  at  Church  Croft,  Haverhill,  in  a  cottage,  the 
furniture  of  which  belonged  to  his  father ;  but  he  was  in 
the  daily  habit  of  going  to  his  father's  house,  to  assist  him 
in  his  business  of  a  baker.  In  the  aflSdavits  filed  by  the 
father  and  son,  on  the  application  for  the  rule  to  set  aside 
the  judgment,  the  former  swore  that  he  never  told  his  ^on 
of  the  notice  having  been  left  for  him,  and  the  latter  that 
he  was  not  informed  of  its  having  been  left  at  his  father's, 
and  that  he  never  saw  it. 

On  cause  being  shewn. 

The  Court  said  that  the  language  of  the  affidavits  was 
by  no  means  sufficiently  clear  to  explain  away  the  suspi- 
cious circumstances  connected  with  the  case.  The  answer 
of  the  female  servant  implied  that  the  defendant  did  live 
with  his  father,  and  the  defendant  did  not  venture  to 
swear  that  he  did  not  know  of  the  notice  of  declaration. 
All  the  circumstances  were  in  favour  of  its  having  reached 

him  by  some  means. 

Rule  discharged. 
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Defries  v.  Davies. 

J.  HIS  was  an  action  of  slander  brought  against  the  defen-  The  Court  will 
<]ant  two  years  ago,  wheii  he  was  about  fifteen  years  of  age.  Hl^^nt  de^?(Lk^ 
A  verdict  was  found  for  the  plaintiff,  with  40/.  damages,  '^^^^^^^^ 
costs  70/.;  and  the  defendant  was  taken  in  execution  for  ezecutioo  for 
the  1 10/.   Being  unable  to  pay,  he  a  short  time  ago  applied  coste, although 
to  the  Insolvent  Court  to  be  discharged  under  the  Insol-  Cwrt°l^  re- 
vent  Debtors*  Act ;  but  that  Court  would  not  discharge  ^^  *o  "lie^e 

hiniy  becauflc  oo 

him,  because  being  a  minor  he  could  not  assign,  as  required  aecouut  of  hu 
by  the  Insolvent  Act,  the  7  G.  4,  c.  57,  s.  11.  L'^bte^tomX 

the  assignment 

Ta^ourdf  Seijt.,  on  behalf  of  the  defendant,  obtained  a  qoij^^^^uie^' 
rule  calling  upon  the  plaintiff  to  shew  cause  why  the  ^<^«o.4,c.57. 
defendant  should  not   be  discharged,  citing  Ex  parte 
Deacon  (a). 

Hoggins  shewed  cause. 

Per  Curiam. — This  question  must  be  decided  as  if  the 
Insolvent  Debtors'  Act  had  not  passed  at  all.  The  appli- 
cation is  to  relieve  a  party  from  satisfying  a  judgment  ob* 
tained  against  him  for  slander  in  the  only  mode  he  has  of 
satisfying  it  Cases  have  occurred  of  husband  and  wife  being 
jointly  taken  in  execution,  where  the  wife  has  had  separate 
property,  which  she  has  been  willing  to  give  up;  and 
something  like  the  satisfaction  which  the  law  requires 
having  been  thus  obtained,  the  Court  has  not  been  un- 
willing to  relieve  the  wife.  But  it  would  be  opening  a 
door  to  unlimited  abuses,  if  an  infant  might  be  guilty  of 
slander  or  trespass,  without  being  liable  to  satisfy  in  his 
person  what  he  could  not  in  his  purse. 

Rule  discharged  (6). 
(a)  6  B.  &  Al.  759. 
(6)  Coram TiNDAL,  G.  J.,  Park,  J.,  Gasblee,  J.,  and  Bosanqubt,  J. 
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1896. 

Potts  r.  Sparrow. 

Under  the  ASSUMPSIT  On  an  attorney's  bill^  consisting  j^mci- 
^H^^^iW^T^  pally  of  charges  for  preparing  an  agreement,  and  after- 
the  illegality  of    wards,  in  pursuance  of  that  agreement,  bringing  the  action 

work  and  labour      ^«       ,  ,  .     ^      ,  /  f 

done  cannot  be  oi  Siafuey  V.  uones,  in  furtherance  of  another  agreement, 
fence  nnder  the  ^^^<^^  ^^  ^^^  ^oid  for  champerty,  reported  in  the 
^  litTnT'  ^®^®"*  volume  of  Mr.  Bingham's  Reports  (a).  Plea~M>ji 
muBtbepieaded,  oMiumptiU  A  vcrdict  was  found  for  the  plaintiff,  with 
legi^^be  not*  l^avc  to  the  defendant  to  move  to  enter  a  nonsuit  A  nde 
^^^'  ^""^    callmg  upon  the  plamtiff  to  shew  cause  why  the  verdict 

for  the  plaintiff  should  not  be  set  aside,  and  a  nonsuit 
entered,  having  been  obtained  on  the  ground  that  die 
agreement  drawn  by  the  plaintiff  was  illegal,  and  the 
action  brought  in  pursuance  of  it  consequently  illegal  also, 
the  whole  transaction  amounting  to  maintenance. 

Comyn  now  shewed  cause. — No  case  has  occurred  in 
which  it  has  been  determined  that  an  attorney  shall  not 
recover  his  costs,  on  the  ground  that  the  agreement  he 
drew  was  illegal.  A  previous  objection^  however,  might 
be  taken,  which  the  defendant  could  not  overcome.  He 
had  pleaded  non  assumpHti  and  under  the  rules  of  H.  T. 
4  W.  4,  that  plea  only  put  in  issue  the  business  done,  and 
the  contract  between  the  parties.  Any  collateral  matter 
which  was  to  have  the  effect  of  depriving  the  plaintiff  of  his 
right  of  action  must  be  pleaded.  If,  therefore,  the  agree- 
ment prepared  by  the  plaintiff  for  the  defendant  was  an 
illegal  agreement,  it  ought  to  have  been  pleaded,  and  the 
objection  cannot  now  be  taken.  In  Wallace  v.  The  Duke 
of  Portland  (&),  the  subject  of  maintenance  was  very  fully 
gone  into ;  and  a  case  of  Pearson  v.  Hughes  was  cited 
from  Freeman's  Reports,  in  which  it  was  held,  that  the 

(a)  Page  369.  (()  3  Ves.  494. 
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Olegality  of  a  bond,  on  which  an  action  was  brought,  ought         183&. 
to  have  been  pleaded.    Looking  to  this  case  and  to  the 
new  rules,  it  was  clear  that  the  illegality  of  the  plaintifTs 
labour  ought  to  have  been  pleaded. 

Talfourd^  Seijt.  and  DowUng,  canfri. — The  plaintiff 
must  have  known  that  be  was  acting  illegally,  for  he  was 
retained,  not  by  the  plaintiff  in  the  former  suit,  but  by  a 
total  atranger,  to  whose  illegal  acts  of  maintenance  he 
made  himself  a  party.  His  was  not  a  slip  in  the  course  of 
fegular  business,  or  a  step  of  inferential  illegality,  but  an 
ilkgal  engagement  from  tjie  beginning  to  the  end.  He  did 
no  work  which  the  Court  could  hear  stated  as  the  subject  of 
an  action.  Suppose  the  case  of  one  highwayman  bringing 
ma  action  against  another  for  his  share  of  booty,  claiming 
it  on  an  account  stated,  would  the  Court  feel  itself  prt* 
eluded  by  the  new  rules  ficom  doing  substantial  justice  as 
soon  as  the  facts  appeared  although  the  illegality  might 
not  have  been  pleaded.  Maintaaance  did  not  involve 
the  same  moral  guilt,  but  it  was  indictable  as  a  misde- 
meanour. The  illegality  of  a  transaction  might  only  appear 
by  the  evidence ;  but  would  the  Court  feel  itself  compelled 
by  the  new  rules  to.  give  effect  to  an  illegal  and  wicked 
transaction,  because  the  defendant  had  not  pleaded  its 
wickedness? 

TiNDAL,  C.  J.-«-Arguments  such  as  the  defendant's 
counsel  have  now  used,  nn^t  be  appHed  to  the  case  of 
nsiuy.  Usury  ia  illegal,  but.  a  defendant  must  put  him- 
self in  a  situation  to  avail  himself  of  the  objection  by  plead-* 
ing  it. 

Parse,  J.,  Gasblbb,  J.,  and  Vavghak,  J.,  concurred. 

Rule  discharged. 
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Dennett  v.  Pass. 

Where  a  rale  J.ADDY,  Seijt,  shewed  cause  against  a  rule  obtained 
costs  to  be  paid  by  Aicherlei/,  Serjt.y  to  set  aside  an  attachment  issued  for 
Stomeyrrde**."  ^^^  nonpayment  of  costs,  pursuant  to  the  Prothonotary's 
mand  not  made   allocatur*    The  ground  on  which  the  rule  had  been  ob- 

by  the  attorney 

who  bad  con-  tained  was,  that  the  demand  for  costs  had  not  been  made 
in  XoM^^^uT  ^y  ^^  attorney  in  the  cause.  The  rule  of  Court  for  the 
by  the  attorney  payment  of  the  costs  directed  them  to  be  paid  to  the  party 

m  the  country,      ^   "^  r  «-       ^ 

who  employed  or  his  attorney.  The  person  who  had  made  the  demand 
dent.  in  this  cause  was  not  Mr.  Taylor y  the  attorney  in  London^ 

who  had  had  the  management  of  the  cause,  but  Mr.  ^'ag* 
#/a^,  the  attorney  in  the  country,  whose  cause  it  really  was, 
and  who  had  employed  Taylor  as  his  agent.  It  was  con- 
tended on  the  opposite  side,  that  Taylor^  the  agent,  ought 
to  have  gone  down  to  ffarmck  to  make  the  demand,  as 
the  attorney  in  the  cause.  It  was  true  he  had  conducted 
the  cause  in  London^  but  it  was  as  an  agent ;  and  the  op- 
posite side  had,  in  the  course  of  the  proceedings,  treated 
Wagitaffe  as  the  attorney  in  the  cause,  and  shewed  that 
they  knew  perfectly  well  Taylor  was  only  an  agent.  Un* 
der  these  circumstances,  there  could  be  no  doubt,  that 
the  demand  by  Wagsiaffe  was  quite  sufficient  to  support 
the  attachment. 

Atcherley,  contrd,  contended,  that  the  attachment  was 
clearly  irregular,  as  the  demand  ought  to  have  been  made 
by  the  party  or  his  attorney  on  the  record,  Mr.  Taylor. 
He  cited  Hartley  v.  Barlow  (a),  to  shew  that  a  demand 
by  a  clerk  was  insufficient 

TiNDAL,  C.  J. — ^The  rule  authorizes  the  party  or  ''his 
attorney  *'  to  demand  the  money.     Rules  are  very  fre- 

(fl)  1  Chitty,  229. 


Rule  discharged. 


(a)  Ante,  Vol.  2,  p.  448. 
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quently  drawn  up  for  the  money  to  be  paid  to  the  party,  1835. 
his  attorney,  or  agent;  but  here,  the  word  '* agent'*  is 
not  used.  The  queslion  is  then,  who  is  designated  by 
the  word  "attorney,"  Taylor  or  Wagsiaffei  Every  ou^ 
conversant  with  the  practice  prevailing  in  the  conduct 
of  country  (Buits  must  be  aware,  that  Taylor  is  the  agent, 
and  Wagsiqffe  the  attorney,  and  he  has  been  so  styled  by 
the  parties  on  both  sides.  With  respect  to  the  case  in 
CAitty,  there  is  good  reason  for  not  allowing  the  demand 
of  a  clerk  to  be  sufficient,  for  he  may  be  changed  at  any 
time,  and  ask  for  payment  of  costs  after  he  has  been  dis- 
missed ;  but  the  attorney  cannot  be  changed  without  all 
parties  in  the  suit  being  made  aware  of  it. 

Park,  J* — I  concur  in  what  has  been  said  by  the  Lord 
Chief  Justice.  In  the  case  of  Ex  parte  Fostescue  (/i),  an 
attachment  was  moved  for  on  account  of  the  non-delivery 
of  a  bond  pursuant  to  a  rule  of  Court,  directing  it  to  be  de- 
livered to  the  plaintiff, ''  his  attorney  or  agent."  The  de- 
mand was  made  by  a  clerk  of  the  plaintiff's  attorney,  and 
that  was  hdd  insufficient,  the  elerk  filling  none  of  the 
characters  mentioned  in  the  rule.  When,  in  rules  of  this 
kind,  the  words  "  attorney  or  agent"  are  used,  the  latter 
word  signifies  the  attorney  employed  in  London  by  the 
attorney  in  the  country. 

Gaselee,  J«,  and  Bosanquet,  J.,  concurred. 
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1835. 


The  Court  re- 
faied  to  gnnt  a 
rule,  calling 
upon  the  defen- 
dant in  replevin 

to  find  security 
fit  costs,  al- 
though it  was  ^ 
sworn,  that  nei- 
ther the  defen- 
dant nor  the 
broker  were  able 
to  pay  them, 
and  the  defen- 
dant had  taken 
the  benefit  of 
the  Insolvent 
Act. 


HI8KETT  V.  BiDDLE. 

v/.  JONES  moved  for  a  rule^  calling  upon  the  defendant 
in  replevin  to  shew  cause  why  he  should  not  give  security 
for  costs.  The  defendant  mortgaged  the  property  in  1830, 
and  gave  his  consent  to  the  mortgagee's  receiving  the 
future  rents.  The  tenants,  accordingly,  attorned  to  him. 
In  1831,  the  plaintiff  took  one  of  the  houses,  and  paid  his 
rent  to  the  mortgagee.  In  1834,  the  mortgagor  applied 
for  and  received  the  benefit  of  the  Insolvent  Act.  After 
his  discharge  in  March  this  year,  he  levied  a  distress  upon 
the  plaintiff  for  rent  due  at  the  previous  quarter-day. 
Just  as  the  plaintiff  was  ready  to  proceed  to  trial  in  the 
County  Court,  it  was  removed  here  by  re. /a.  lo.  Under 
these  circumstances,  and  the  plaintiff  swearing  that  both 
the  landlord  and  the  broker  were  in  such  distressed  cir- 
cumstances as  to  be  unable  to  pay  the  costs — 


Per  Curiam — ^The  plaintiff  being  able  to  stop  his  pro- 
ceedings, if  he  does  not  think  it  worth  his  while  to  pro« 
ceed,  we  do  not  see  how  we  can  grant  this  rule.  If  the 
defendant  lived  out  of  the  jurisdiction  of  the  Court  we 
might  interfere,  but  we  cannot  merely  on  account  of  his 
poverty. 

C.  Jones  took  nothing  by  his  motion  (a). 

(a)  See  Doyle  v.  Anderson,  9nte,  Vol.  2,  p.  596. 


CuNLiFFE  r.  Whitehead. 

Onanappiica-      ^^'  ^*  ^^TSON  moved  for  a  rule,  calling  upon  the 
tion  by  the  de-    plaintiff  to  shew  causc,  why  a  commission  should  not  issue. 

fendantfora         '^  ^        J  » 

commission  to 

examine  witnesses  abroad,  the  Court  refused  to  make  it  a  part  of  the  rule  to  call  upon  the  pluntiff 
to  produce  a  bill  of  exchange  in  hu  poisession  at  the  time  of  executing  the  comminion. 
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io  examine  witnesses  at  Boulogne,  and  why  he  should  not         1B35. 
be  compelled  to  produce  certain  bills  of  exchange  at  the 
examination.     The  difficulty  in  the  case  is  this :    If  the  o. 

witness  who  is  abroad  were  here^  the  defendant  would  be 
entitled  to  put  the  bill  of  exchange  into  bis  hand^  and 
cross-examine  him  upon  it,  and  he  will  not  be  entitled  to 
ahew  the  witness  abroad  a  copy,  unless  he  make  every 
effort  to  obtain  the  original. 

Per  Curiam. — We  cannot  order  a  plaintiff  to  send  his 
documents  abroad,  for  the  application  might  be  made  on 
a  question  of  title,  and  the  plaintiff  might  be  compelled,  on 
such  a  principle,  to  send  his  title  deeds  to  Australia.  You 
must  give  him  notice,  and  take  other  steps  to  attain  your 
object* 

Rule  refused  as  to  the  bill  of  exchange,  but 
granted  as  to  the  commission. 


Pasmore  v.  Wilkinson. 

JL  HE  defendant,  an  infirm  woman  of  eighty  years  of  age,  Sembu,  that 
was  arrested  on  mesne  process  on  the  14fth  February  by  riff*hjg°made*a 
the  late  sheriff  of  Northampton;  but  it  being  the  opinion  of  "P^a.**  '«t"n>  <o 

«.  Ill  ii/«  a  writ  of  copuw, 

a  medical  man  that  it  would  endanger  her  life  to  remove  the  Court  will 
her  to  gaol,  he  made  a  special  return  of  the  facts,  and  kept  succeisoMo 
her  in  custody  till  he  went  out  of  office.     He  then  trans-  "?»k^*not»»"' 

•  tne  circum- 

ferred  her  to  the  present  sheriff,  who  took  on  himself  the  stance*  remain- 
writ,  and  the  liability  to  bring  in  the  body.    A  rule  having 
been  obtained  requiring  him  to  bring  in  the  body, 

Adams,  Seijt.i  shewed  cause. — He  produced  the  affi- 
davit of  the  physician  who  had  seen  the  defendant 
the'   day  she   was  arre«ted,  and  on  the  28th  of  April, 

tt2 


6S6 


1835. 


Pasmore 

WlLKIMSOH. 
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after  this  rule  was  obtained,  and  who  swore  that  her  re^ 
moval  to  a  place  of  confinement  would  be  attended  with 
danger  to  her  life. 

Buti^  in  support  of  the  rule. — Supposing  what  is  stated 
to  be  a  sufficient  excuse  for  the  sheriff,  the  proper  course 
would  be  to  makle  the  rule  absolute,  and  for  the  sheriff  to 
make  what  return  he  pleases.  We  should  then  have  a 
remedy  against  him  either  by  action  for  a  false  return,  or, 
if  it  be  insufficient,  shall  be  able  to  set  it  aside.  The  late 
sheriff  has  discharged  himself,  but  we  have  no  remedy 
against  the  present  sheriff  till  he  has  made  a  return  of 
some  kind. 

Per  Curiam. — The  sheriff  can  make  no  farther  return 
than  has  been  made,  and  he  cannot  bring  in  the  body  as 
you  call  upon  him  to  do.  If  you  can  shew  ground  for  it 
you  can  have  an  attachment ;  but  you  had  better  now  take 
a  common  appearance,  go  on,  and  if  the  defendant  has 
goods,  take  them. 

Butt  acceded  to  the  suggestion. 

Rule  discharged,  the  defendant  being  at 
liberty  to  enter  a  common  appearance. 


Ex  parte  Swift,  in  the  case  of  Matthbw,  v.  Swift. 

An  attorney,  jKOBINSON  movcd  for  a  rule  to  enter  the  name  of  an 
w.'Mme^en*^  attorney  in  the  book  at  the  Prothonotary's  Office  nunc 
rolled  in  the  ai-  p^Q  f^^^.    In  the  King's  Bench  it  was  not  considered  the 

phabetical  book   -^  ° 

kept  at  the  Fro- 

thonotary's  Office,  portoant  to  37  Geo,  3,  c  90,  i.  27,  will  not  be  allowed  to  enter  it  funic  pr» 

tune  after  an  action  for  penalties  has  been  commenced. 

A  party  suing  for  penakies  for  the  violation  of  an  act  of  Parliament  will  not  have  the  ditcretion 
of  the  Court  exercised  in  his  favour,  if  the  action  be  merely  within  the  letter  of  the  act,  and  not 
its  spirit. 
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attorney's  duty  to  see  his  name  enrolled  in  that  book,  pur-         1S35. 
suant  to  the  37  Geo.  3,  c.  90,  s.  27 :  it  was  left   to  the       ^^     ^^ 
officer  of  the  Court.   But  in  this  Court  it  was  considered        Swift. 
the  attorney's  business  to  see  his  name  enrolled  in  the  al- 
phabetical list.     SuAfty  not  having  done  that,  made  the 
present  application  to  protect  himself  from  the  penalties 
imposed  by  the  act.     A  similar  application  was  made  and 
acceded  to  in  Ex  parte  Fry  (a).     There  was  certainly  a 
difference  between  that  and  the  present  case,  for  here,  an 
action  had  been  commenced  for  the  penalties ;  but  the  at- 
torney was  regularly  admitted  at  the  time,  and  the  enrol- 
ment was  a  mere  record  of  the  fact,  which  the  Court  could 
amend.     MeUish  v.  Richardson  (6). 

Per  Curiam  (c). — We  have  no  authority  to  grant  the 
application  now  that  the  rights  of  third  parties  would  be 
affected.  An  action  has  been  brought  for  the  penalties 
allowed  by  the  law;  and  we  cannot  deprive  the  party  who 
has  sued  for  them  of  his  vested  right.  The  most  familiar 
instance  of  the  interference  of  the  Courts,  where  the 
rights  of  third  parties  may  by  possibility  be  affected,  is, 
that  of  entering  up  judgment  against  e^^ecutors^  and  then 
it  19  always  made  a  condition  that  the  judgment  shall  not 
interfere  with  .intervening  payments. 

Robinson  took  nothing  by  his  motion. 

The  party  suing  for  the  penalties  afterwards  had  occa- 
sion to  apply  to  th^  Court  for  leave  to  amend  bis  declara- 
tion; but  the  Court  said|  that*  not  considering  his  action  to 
be  brought  in  the  spirit  of  the  act,  although  it  might  be 
within  its  letter,  they  wQuld  not  exercise  their  dis/cretion  in 
his  favour. 

(«)  Ante,  p.  338.  (c)   Tindal,   C.  J.,    Gtiseke,  J., 

(b)  7  B.  &  C.  819.  Vaughan,  J.,  Bo$anqiut,  J. 


"no 
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1835. 

Watson  r.  Mascall* 

Rule  93  of  1  Rule  BS  of  l  Reg.  Gen.  H.  T.  ii  Will.  4  directs,  that 

2  wmTil^^t^  set-off  of  damages  or  costs  between  parties  shall  be  allowed 

Wen  on°r*ud*-  ^^  ^^^  prejudice  of  the  attorney's  lien  for  costs^  in  the  parti- 

ment  obtained  cular  suit  against  which  the  set-off  is  sought.'*  (a)  A  ques- 

by  him  for  his        .  ,  .  *.   i  .         i  •       ■      <•  n 

costs  as  hetwten  tion  upon  the  Construction  of  this  rule  arose  in  the  loUow- 
^Wtni!^  *^         ^"S  manner.  Besides  the  present  there  was  a  cross  action  of 

MascaUv.  fFatson.  A  verdict  for  8001.  having  been  found 
for  the  plaintiff  in  the  present  action,  both  actions  were  re- 
ferred to  a  barrister,  with  an  agreement  that  the  costs  should 
abide  the  event.  The  arbitrator  decided  in  favour  of  the 
plaintiff  in  the  action  of  Mascall  v.  Watson^  giving  him 
400/.  damages.  It  was  admitted,  that,  in  consequence^  Mas- 
call  had  become  entitled  to  have  paid  over  to  him  the  SOO/. 
he  had  paid  into  Court  under  the  first  verdict  against  him, 
subject  to  the  lien  of  Cox^  the  attorney  of  Watson^  who 
had  obtained  that  verdict.  But  the  question  was,  whether 
Cox  8  lien  extended  to  costs  as  between  attorney  and  client, 
or  were  limited  to  costs  as  between  party  and  party.  The 
latter  costs  were  obtained  two  terms  previously,  and  a  rule 
nisi  having  been  granted  to  pay  the  remainder  of  the  200/. 
out  of  Court  to  Mascall, 

Humfrey  now  shewed  cause  against  the  rule,  and  con- 
tended that  the  true  interpretation  of  1  Reg.  Gen.,  H.  T.  2 
Will.  4, 8. 93,  gave  the  attorney  a  lien  for  costs  as  between 
attorney  and  client.  No  question  had  yet  arisen  on  the 
construction  of  this  part  of  the  rule;  but  it  was  clearly 
intended  to  protect  the  attorney  in  the  particular  suit, 
and  nothing  would  be  more  unjust  than  to  prevent  him 
having  recourse  to  the  fruits  of  a  judgment  he  had  obtained 
for  his  client.  He  quoted  the  judgment  of  Best,  C.  J., 
in  Jenkins  v.  Biddulph  (A). 

(a)  Ante,  vol.  1,  p.  196.  (6)  12  Moo.  390;  4  Bing.  160. 
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Goulbum,  Serjt.,  and  Hayes,   conird,  contended  that         1835. 
the  costs  between  party  and  party  were  all  the  attorney      watsoit 
could  reasonably  claim.    The  ultimately  successful  party  «• 

ought  not  to  be  bound  by  a  liability  which  he  did  not  as- 
sume. The  client  of  Mr.  Cox  might  authorize  him  to 
retain  a  particular  counsel  at  a  large  fee,  which  he  would 
be  liable  to  him  for  the  repayment  of;  but  ought  an 
adverse  party  to  pay  that  fee  ?  They  cited  Sinclair  v. 
Eldred(a). 

TiNDAL,  C.  J. — No  case  has  before  arisen  on  the  con- 
struction of  this  part  of  rule  93  of  H.  T.  2  Will.  4,  nor  was 
one  likely  toarise,  except  by  the  attorney's  client  becoming 
insolvent  [His  Lordship  here  read  the  rule].  The 
question  now  raised  upon  the  language  of  this  rule  is, 
whether  the  attorney  is  only  to  have  a  right  of  lien  for 
his  costs  as  between  attorney  and  client,  or  for  costs  taxed 
as  between  party  and  party  ?  To  solve  this  question,  we 
must  consider  two  propositions :  first,  what  the  lien  pos- 
sessed by  the  attorney  was  before  the  framing  of  this  rule, 
and  second,  how  he  could  maintain  it.  Now,  although 
there  is  no  express  authority  stated  for  it,  nothing  can  be 
more  certain  than  that  the  attorney  had  a  lien  against  his 
own  client  for  the  whole  demand  arising  out  of  his  labour 
in  the  cause ;  subject,  undoubtedly,  to  reduction  by  taxa- 
tion as  between  attorney  and  client.  It  is  not  merely  for 
conducting  suits  at  law,  but  for  other  work,  that  an  at- 
torney may  have  a  lien  against  his  client.  He  may  have 
a  lien  against  him  for  preparing  deeds,  and  may  refuse  to 
give  them  up  till  his  claim  be  satisfied.  So  in  the  case  of 
judgments;  an  attorney  hitherto,  as  between  his  client 
and  himself,  has  had  a  right  to  take  his  costs  out  of  a 
judgment  obtained  by  his  client.  So  far  was  the  princi- 
ple of  this  rule  carried,  that  in  one  case  it  was  held,  an 

(a)  4  TauDt.  7. 
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1835,         attorney  might  retain  money  that  came  into  his  btodsi  for 
Watson       ^^^  amount  of  his  bill  against  his  client.    In  another  case 
V*  it  was  even  held,  that  he  might  stop  his  client's  money  in 

transitu^  if  he  could  lay  hold  of  it.  All,  however,  we  have 
to  consider  now  is,  the  attorney's  lien  upon  a  judgment.  If 
his  lien  has  hitherto  been  such  as  I  have  described  it,  what 
effect  has  this  rule  had  upon  it  ?  To  say  that  it  means 
the  attorney  is  only  to  have  a  lien  upon  the  judgment  for 
costs  as  between  party  and  party,  would  be  to  prejudice 
his  right ;  and  I  am  unable  to  give  any  other  interpretation 
to  the  rule,  than  that  he  is  entitled  to  the  whole  amount  of 
his  costs  as  between  attorney  and  client.  I  think  Mr. 
Cox  is  entitled  to  have  so  much  of  the  remainder  of  the 
200/.  as  on  taxation  will  give  him  his  costs  as  between 
attorney  and  client. 

Park,  J.,  Gaselee,  J.,  and  Bosanqugt,  J.,  were  of 
the  same  opinion. 

Rule,  accordingly. 


Oram  v.  Sheldon. 

This  Court  will  X  HIS  was  an  application  by  the  sheriff  under  the  In- 

•beriff  applying  tcrplcader  Act.     The  sheriff  had  served    the  execution 

to  be  relieved  creditor,  and  a  claimant  who  had  given  notice  not  to  sell, 

under  the  In-  '                                   ^                       °                                                   ' 

terpieader  Act  with  the  rule.     The  claimant  did  not  appear* 

bis  costs,  where 
the  claimant 

Nor  wm  the  Hodges  appeared  for  the  execution  creditor,  and  con* 

FowTdliiTcosts  ^°^®^»  ^bat  besides  having  the  money  paid  over  to  him,. 

except  in  the  he  should  have  his  co$ts.     The  claim  set  up  was  by  the 

event  of  ex-  ■■i.-it                    «                           11 

tremeiy  impro-  defendant  6  SOU,  and  was  aow  acknowledged  to  be  ground* 

per  conduct ' 
the  parties. 


per  conduct  in      1 


T.  D.  WhcUley  appeared  for  the  sheriff,   and  cited 
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Philby  r.  Ikey  (a),  to  shew  that  the  sheriff  bad  been  al-        1835. 
lowed  his  costs  where  th^  daimant  did  not  appear.    The 
costs  were  quite  in  the.  discretion  of  the  Court. 

TiNDALy  C.  J. — The  sheriff  is  extremely  well  off  in  be^ 
ing  indemnified  at  so  cheap  rate  as  he  is,  and  cannot  have 
his  costs.  The  Court  of  Exchequer  have  thought  one 
way,  but  we  think  another.  With  respect  to  the  plaintiff, 
he  will  not  be  allowed  costs,  except  in  case  of  extremely 
improper  conduct  in  the  opposite  party. 

The  rule  was  made  absolute  to  pay  the  mo- 
ney over  to  the  plaintiff,  but  without  al- 
lowing any  costs. 

(a)  Ante,  Vol.  2,  p.  222. 


SMfTH  V.  Bird  and  Another. 

X  HIS  was  an  action  to  recover  back  a  sum  of  money  al-  The  Court  hat 
leged  to  have  been  paid  by  the  plaintiff, for  freight,  twice,  undern  20*0?' 
A  summons  was  served  by  the  plaintiff's  attorney  upon  the  ^^^'it  thetd- 
defendant,  to  appear  before  a    Judge   at  chambers,  to  mission  of  do- 

.  .  i_      #»  11       •         J  cunoents;  butif 

admit  the  signature,  &c.  to  the  following  documents: —       a  Judge  at 

chambers  de- 
sires parties 

Description  of  Documents.  8cc»  coming  before 

'^  "^  ^  him  under  that 

1.  Letter  from  the  defendant  to  Mr.  Cyrus  Jay ,  the  fore  tbe^ourt, 
plaintiff's  attorney,  (sent  by  Tpost).— Birmingham,  No^  helrdrHut^^L 

Vember  16th,  1832.  Court' will  pro- 

nounce no  judg- 
ment, leaving 
that  to  be  done  by  the  Judge  at  chambers. 
On  the  plaintiff  paying  the  defendant  the  expenses  of  examining  a  judgment  and  other  docu- 
ments abroad,  an  order  was  made  for  the  defendant  to  pay  the  expense  of  proving  them  at  the 
trial  (such   proof  being  satisfactory  to  the  Judge,  and  so  certified  by  him),  whatever  might  ba 
the  result  of  the  case,  if  after  such  examination  the  defendant  did  not  admit  them. 
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1835.  S.  Letter  from  the  defendants  to  Mr.  Cyrus  Jay^  (sent 

by  post). — Birmingham,  December  20th|  1 832. 

S.  An  account  headed  Mr.  Samuel  Smith  Dr.  to  G* 
77.  Bird  ^  Sons,  canal  carriers  and  wharfingers.  Its 
amount,  21/.  lis.  5d. 

4.  The  receipts  of  Van  Picyenbrock,  at  the  side  there- 
of. 

5.  Letter  written  by  the  defendants^  G.  R,  Bird  ^ 
Sons,  to  the  plaintiff,  and  sent  by  post — Birmingham, 
Jugust  4th,  1831. 

6.  Letter  written  by  Oeorge  Williamson  for  T/iomas 
JVorihington,  addressed  to  the  plaintiff^  and  sent  by  post. 
— Manchester,  October  2ndy  1832. 

7.  And  also  the  invoice  contained  therein. 

8.  Letter  from  James  Goodman  of  Northampton,  to  the 
plaintiff,  and  sent  by  post. — August  23. 

9.  And  also  the  invoice  therein. 

10.  Letter  written  by  James  Goodman,  o(  Northampton, 
to  the  plaintiff,  and  sent  by  post. — December  6,  1832. 

11.  Copy  of  the  defendant's  bill  of  the  receipt  of  Van 
Picyenbrock,  and  the  certifying  thereof  by  Van  Kelen, 
notary  public  at  Brussels. — November  13,  1832. 

12.  A  declaration  in  French,  signed  by  T.  Defrenne, 
dated  Brussels,  April  12,  1833. 

13.  Letter  from  Van  Picyenbrock  to  Mr.  Defrenne, 
dated  Brussels,  February  21st,  1833. 

14.  Minutes  of  the  judgment  of  the  tribunal  of  First 
Instance  sitting  at  Brussels,  m  the  matter  of  Samuel 
Smith  (the  now  plaintiff)  a  merchant  there,  and  Jean  Bap^ 
tiste  Van  Picyenbrock,  in  French,  and  a  translation  there- 
of in  English. 

15.  Copy  of  a  letter  written  by  James  Guest  ^  Sons  of 
Brussels,  dated  Birmingham,  May  27,  1833,  to  M.  Van 
Picyenbrock  o(  Brussels,  registered  in  that  city,  and  made 
an  attested  copy  by  Van  Der  Kelen. 

16.  The  receipt  of  Van  Picyenbrock  to  the  plaintiffs 
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for  1S8  florins,  on  account  of  G.  R.  Bird  %  Sons,  the  de-  1835. 

fendants  to  this  action. — Brussels,  18  April,  1832." 

Gaselee,  J.,  intimated  at  chambers,  that  he  should  pre- 
fer the  argument  being  heard  by  the  Court. 

Bompas,  Serjt.,  now  appeared  to  support  the  applica- 
tion,  and  Goulbum,  Serjt,  to  oppose  it  in  the  first  in- 
stance. 

The  Court  doubted  at  first  whether  it  could  hear  the  case 
argued,  the  rule  20  Reg.  Gen.,  H.  T.  4  Will.  4  {a),  only 
giving  jurisdiction  to  a  Judge  at  chambers ;  but  finally  de- 
cided upon  hearing  the  argument  as  if  stated  to  them  by  the 
learned  Judge,  before  whom  the  point  was  raised  at  cham- 
bers, not  delivering  judgment,  but  communicating  their 
opinion  to  the  learned  Judge,  and  leaving  him  afterwards 
to  make  his  order  at  chambers, 

Bompas,  Serjt.,  then  contended  that  there  was  no  do- 
cument in  this  list  which  the  defendant  ought  not  to  admit. 
It  contained  three  classes  of  papers:  first,  letters^  the 
handwriting  of  which  the  plaintiff  desired  to  save  the  ex- 
pense of  proving;  secondly,  the  receipts  of  the  defendant's 
agent;  and,  thirdly,  the  copy  of  a  foreign  judgment.  The 
objection  to  the  admission  of  the  last  was,  that,  being  a 
foreign  judgment,  the  defendant  was  not  bound  to  admit 
it.  But  20  Reg*  Gen.,  H.  T.  4  Will.  4  embraces  aU  docu- 
ments, its  terms  being  "  any  written  or  printed  document." 
The  alternative,  if  these  admissions  were  not  made,  was 
that  a  commission  must  be  sent  abroad  at  an  enormous 
expense,  while  the  t^ause  of  action  did  not  exceed  302. 

TiNDAL,  C.  J. — Surely  the  plaintiff  is  not  to  be  put  to 
the  expense  of  sending  to  Brussels  to  examine  these  docu- 
ments.    It  is  not  like  the  case  of  a  judgment  in  this  Court, 

(a)  Ante,  Vol.  2,  p.  306. 
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1835^      which  a  man  in  the  country  can  easily  have  examined  by 
an  agent  in  London. 

Bompas,  Serjt.,  said  there  was  not  the  same  facility  in 
obtaining  the  examination  of  a  French  record  as  there 
was  of  one  in  this  Court.  The  latter  could  be  made  at 
an  expense  of  five  shillings.  JSxamined  copies  of  pro- 
bates and  of  judgments  in  the  Ecclesiastical  Courts  were 
made  as  well  as  judgments  of  this  Court.  Why  should  an 
examined  copy  of  a  foreign  judgment  be  excluded  from 
the  benefit  of  a  rule  made  to  save  expense,  when  to  prove 
such  a  judgment  otherwise  must  be  attended  with  greater 
expense  than  proving  any  other  ?  With  respect  to  the 
signatures  to  the  diiferent  papers  at  Brussels,  the  defen* 
dant  was  perfectly  well  acquainted  with  them,  and  should 
be  made  to  admit  them  just  in  the  same  way  as  if  they 
were  at  Bath,  There  was  no  suggestion  of  forgery  in  the 
case. 

Goulbumf  Serjt.j  contrh. —  If  this  application  wefe 
granted,  it  would  amount  to  trying  the  cauae  in  the  first  in«- 
stance.  The  rule  was  only  intended  to  include  the  ad- 
mission of  such  documents  as  the  party  on  inspection  must 
be  supposed  to  have  some  certain  knowledge  of,  and  the 
admission  of  which  he  could  only  captiously  resist.  Now^ 
the  documents  in  the  foreign  Court  were  not  documents  in 
cases  in  which  the  defendants  were  pardes.  Why  should 
they  pay  the  costs  for  not  admitting  documents  respecting 
which  they  knew  nothing? 

BosAMQUET,  J*— But,  if  the  rule  had  not  been  made, 
would  not  the  plaintiflT,  if  he  succeeded  in  the  cause,  have 
been  entitled,  to  costs  of  proving  these  documents  by 
bringing  witnesses  from  Brussels  to  this  country.  Tlie 
rule,  to  save  the  defendant  this  expense,  says,  that  the 
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plaintiff  shall  first  give  him  the  option  of  examining  and 
admitting  tbenu 

Goulbum^  Serjt. — The  rule  required  the  application  to 
be  reasonable;  and  a  requisition  to  ad.mit  a  foreign  judg- 
ment was  not  reasonable. 

TiNDAL^  C.  J. — If  application  be  shortly  made  to  the 
learned  Judge  at  chambers,  we  shall  have  suggested  to 
him  our  opinion. 

The  following  orders  were  afterwards  drawn  up  at 
chambers: — 

''  Upon  hearing  the  attomies  or  agents  on  both  sides, 
and  by  consent,  I  order  that  the  defendants  do  hereby 
admit  upon  the  trial  of  this  cause  the  documents,  numbers 
S,  5,  and  15,  mentioned  in  the  notice  hereunto  annexed ; 
and  I  further  order  (it  appearing  unto  me  unreasonable 
that  the  said  defendants  should  admit  the  documents,  num- 
bers 6,  7,  8,  9,  and  10,  also  mentioned  in  the  said  notice 
hereunto  annexed),  that  the  costs  of  proving  the  said  do- 
cuments upon  the  trial  of  the  said  cause  shall  abide  the 
event  of  the  said  cause;  and  I  further  order  that  the  said 
defendants  shall  have  one  fortnight's  time  to  inspect  at 
Brussels  the  documents  numbers  4,  11, 12, 13,  14,  and  16, 
also  mentioned  in  the  said  notice  hereunto  annexed,  and 
that  the  plaintiff  do  pay  the  costs  occasioned  by  such  in- 
spection, to  be  taxed  by  the  prothonotary;  and  I  further 
order,  that,  in  the  event  of  the  said  defendants  not  admit- 
ting the  said  documents  after  such  inspection,  the  costs  of 
proving  the  said  documents,  provided  the  same  shall  be 
proved  upon  the  trial  of  the  said  cause  to  the  satisfaction 
of  the  Judge,  to  be  certified  by  his  indorsement,  shall  be 
paid  by  the  said  defendants,  whatever  may  be  the  result 

VOL.  III.  u  u  D.  p.  c. 


Bird. 
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Smith         thousand  eight  hundred  and  thirty-five. 
».  "  S.  Gaselee.** 

Bird. 

'^  By  consent  of  the  agents  for  the  defendants  I  order 
that  the  said  defendants  do  hereby  admit  upon  the  trial 
of  this  cause  the  several  letters,  numbered  1,  S»  and  5, 
and  the  account  numbered  3,  mentioned  in  the  notice  here- 
unto annexed.  Dated  the  twenty-third  day  of  Aprils 
one  thousand  eight  hundred  and  thirty-five. 

"  S.  Gaselee.** 


Hunt  t?.  Barclay. 

Where  the  J-  HIS  was  an  actiou  against  the  captain  of  a  South  Sea 

blT^ma^i"'''  whaler,  now  absent  on  a  whaling  expedition.  On  the  ap- 
P^i"^|c^^  ^y  plication  of  his  attornies,  Mr,  Justice  FaugAan,  at  cham- 
Court  will,  hers,  granted  him  twelve  months'  time  to  plead.  The 
circumstances,  plsintiff  obtained  a  rule  nisi  to  rescind  Mr.  Justice 
Sm'  ^^t^?""  Ffltt^AawV  order,  partly  on  the  ground  that  the  defendant's 
time  to  plead,      attornies  were,  from  certain  circumstances  arising  out  of  a 

former  trial,  fully  acquainted  with  the  facts  of  the  case, 
and  partly  on  the  ground  that  the  plaintiff  had  witnesses 
who  were  about  to  leave  this  country,  and  would  not  re- 
turn by  the  time  the  trial  would  come  on,  if  so  long  a  time 
were  allowed  the  defendant  to  plead. 

Taffaurd,  Seijt,  for  the  plaintiff. 

Bompast  Serjt,  for  the  defendant. 

Per  Curiam  (a). — The  time  which  has  been  allowed  for 
pleading  is  unusually  long ;  but,  as  a  commission  cannot 

(a)  Undalf  C.  J.,  Park,  J.,  Gtuelee,  J,,  and  Bosangtiet,  J. 
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be  sent  after  a  ship  in  the  South  Seas,  and  as  the  plaintiff  1835. 
cannot  be  injured  by  the  delay,  we  will  not  set  aside  the 
order  made  at  chambers.  We  think  that  if  the  defendant 
were  obliged,  he  would  be  able  to  put  a  complete  defence 
upon  the  record;  and,  if  we  saw  that  the  plaintiff  would 
be  materially  prejudiced  by  the  order  that  has  been  made, 
we  would  set  it  aside:  but,  as  we  do  not  think  he  will  be 
materially  prejudiced,  the  rule  must  be  discharged,  on  the 
defendant  consenting  to  the  plajptii^B  e3i:amiHing  his  wit- 
nesses, who  are  going  abroad,  upon  interrogatories,  or 
vivd  voce,  as  may  now  be  done  before  the  prothonotary. 

Rule  accordingly. 


V  V  2 


648 


COURT  OF  EXCHEQUER, 

lEasttr  ^S^etm, 

IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 

1836.  Shrimpton  €?•  Carter. 

/^/'  An  affidavit  AHEE  shewed  cause  against  a  rule  which  had  been 
^Shr^pUnY.  obtained  by  Chilton  for  entering  a  stet  processus ^  or  for 
Wm,  Carter  ihe    discharging  the    peremptory    undertaking  giyen  by  the 

elder,  tued  as 

Wm.  Carter,  the  plaintiff,  ou  the  ground  that  the  action  had  since  been 
SkrUnptm%.       Settled  by  payment  of  the  debt  and  costs  to  the  plaintiff. 

Wm,  Carter, 
wat  rejected  as 

being  badly  in-       Alderson,  B. — I  Cannot  compel  the  plaintiff  to  enter 
Payment  of     a  stet  proccssus — it  is  Optional  with  him  whether  he  will 

the  debt  and         j^  „«.  **-  «^* 
costs  after  a  pe-    do  SO  or  not. 

remptory  un- ' 
dertaking  given, 

is  a  ground  for  Shee* — The  attorney  has  a  right  to  go  on  with  the  ac- 
cWged?  but*  ^^^^  ^^^  ^^  costs :  the  action  has  been  settled  behind  the 
thepiainWcan-  ^ack  of  the  attorney. 

not  be  com-  '^ 

pelled  to  enter 

pr  99Ui.  Alderson,  B. — I  think  the  plaintiff  had  a  right  to  ac- 
cept the  debt  and  costs ;  and  that,  as  the  debt  has  been 
paid,  the  peremptory  undertaking  ought  to  be  discharged. 

Rule  absolute  for   the  peremptory  under- 
taking to  be  discharged. 


Chilton  objected  to  an  affidavit  intended  to  have  been 
used  on  shewing  cause,  that  it  was  improperly  intituled 
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"  Geo.  Shrimpton  v.  Wm.  Carter  the  elder,  sued  as  Wm.      ^^835^ 
Carter,"*  the  action  being  by  George  Shrimpton  v.  fFiUiam     shrimpton 
Carter.  CARiER. 

Shee  contended!  that  there  waa  no  material  variance ; 
but — 

Alderson^  B.,  rejected  the  affidavit. 


Pitt  r.  Evans. 
X  HE  plaintiff  applied  in  person  to  be  let  out  of  cus*  An  appiicaUon 

1  1  ..  ..    ,        ^o  ^        «  ,r*«    1        under  the  48 

tody,  under  the  provisions  of  the  48  Geo.  3,  c.  123,  he   Geo,  3,  c.  i23, 
having  been  in  prison  more  than  twelve  months,  upon  an  ^^'y^e  Court  oat 
attachment   out  of  Chancery,   for  nonpayment  of  costs  ©f'^J^icV*'® 

•^ '  *^   "^  process  issues : 

under  2(ML    He  contended,  that  an  attachment  for  non-  That  act  does 

n  -I  •     1  Dot  apply  to  at 

payment  of  costs  was  equivalent  to  a  judgment.  tachments. 

Lord  Abinger,  C.  B. — The  act  provides,  that  the  ap- 
pUcation  to  be  discharged  out  of  execution  must  be  made 
to  the  Court  where  the  judgment  was  obtained;  and,  there- 
fore, even  supposing  that  an  attachment  out  of  Chancery 
is  equivalent  to  a  judgment,  this  Court  cannot  entertain 
the  motion,  as  the  attachment  issued  from  another  Court. 

Parke,  B.— It  has  been  held  that  the  statute  does  not 
apply  to  attachments  (a). 


Boll  AND  and  Alderson,  Bs.,  concurred. 


Rule  refused 


(a)  Bex  V.  Hubbard,  10  East,  408,  cited  2  B.  &  Aid.  61. 
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^^'  ^  Lenney  v.  Poulter. 

Notice  of  trial  JtCOBINSON  shewed  cause  against  a  rule  which  had 
cause  (ordered  been  obtained  by  Basseit,  for  judgment  as  in  case  of  a  non- 
fore^the  sherfff)  ^"^*'  ^^sue  was  joined  on  the  10th  of  April.  The  cause 
for  a  Court  day  had  been  ordered  to  be  tried  before  the  sheriflp,  and  no- 

iQ  Easter  Term, 

theiisue  having  ticc  of  trial  had  been  given  for  the  ^rd  of  April,  at  the 

the^preWous'"  Sheriff's  Court.    It  was  contended,  that,  as  the  default 

the*  u'mtiff"did  ^^PP®^^''  within  the  term,  it  was  too  early  in  the  term  to 

not  proceed  to  move  for  judgment  as  in  case  of  a  nonsuit;  and  he  relied 

to  hia  notice:—  upon  Bcgbie  ▼•  Grenville(a),  where  it  was  held,  that  such 

motfon  for  a  ^  motiou  could  uot  be  made  in  the  same  term  in  which  the 

judgment  m  in  default  had  happened ;  and,  according  to  the  old  practice, 

suit,  made  in  such  a  motion  could  never  be  made  till  the  term  following 

the  HBTHf  term 

was  too  early/    that  in  which  the  default  was  made. 

Bazetti  in  support  of  the  cule,  contended  that  he  was 
entitled  to  move  for  judgment  according  to  the  words  of 
the  act  (6),  unless  the  plaintiff  proceeded  according  to  the 
course  and  practice  of  the  Court.  Issue  was  joined  be- 
fore the  term  began;  notice  was  given  in  the  term,  but 
the  defendant  did  not  take  his  cause  down  to  be  tried  ac- 
cording to  his  notice,  and  he  had  therefore  made  a  de- 
fault. In  Howell  v.  Pawlett  (c),  where  the  plaintiff  gave 
notice  of  trial  a  term  earlier  than  the  practice  of  the 
Court  required,  and  omitted  to  try  according  to  his  no- 
tice, it  was  held,  that,  as  the  plaintiff  bad  chosen  to  expe- 
dite his  proceedings  more  than  he  was  bound  to  do,  he 
could  not  afterwards  recede,  and  the  defendant  was  en- 
titled to  move  for  judgment  as  in  case  of  a  nonsuit,  though, 
if  the  plaintiff  had  not  given  such  an  early  notice,  the  de- 
fendant could  not  have  moved.     He  also  cited  Butter- 


(a)  Ante,  Vol.  2,  p,  238.  (b)  14  Geo.  2,  c.  1/. 

(c)  1  Moo.  &  Scott,  355;  8  Bing.  272. 
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marth  v.  Crabiree  (a).   Formerly,  the  plidntiff  could  not  be         1835. 
forced  to  take  more  than  one  step  in  a  termi  but  npw  it       lemnby 
is  unnecessary  to  rule   the  plaintiff  to  enter  the  issue.  v. 

There  is  no  case  where  a  notice  of  trial  has  been  given  in 
term.  .As  there  are  four  court  days  in  the  Secondaries' 
0£Sce  in  London^  the  plaintiff  may  think  proper  to  give 
as  many  different  notices  of  trial,  and  the  defendant  may 
be  thereby  very  much  harassed.  The  practice  of  this 
Court  appears  to  be  different  from  the  other  Courts ;  for 
by  a  rule  of  Easter  Term^  1824  (6),  it  was  ordered  ''  that 
no  rule  for  judgment  as  in  case  of  a  nonsuit  be  granted  in 
the  next  term  after  issue  joined,  unless  it  appear  on  the 
affidavit  on  which  the  motion  is  founded,  that  the  plain- 
tiff had  given  notice  of  trial  and  had  neglected  to  proceed 
to  trial  pursuant  to  such  notice."  That  rule  impliedly 
admits,  that  where  notice  of  trial  has  been  given,  judg« 
ment  may  be  moved  for  in  the  term  next  after  issue  joined ; 
and  therefore,  according  to  the  terms  of  that  rule,  this 
motion  is  not  too  early. 

Parke,  B. — According  to  the  old  practice,  where  a  no- 
tice of  trial  was  given  in  term,  defendant  could  not  have 
moved  for  judgment  till  the  next  term.  The  rule  is  clearly 
laid  down  in  Tidd's  Practice  (c),  that  if  notice  of  trial  is 
given  for  a  sitting  in  or  after  term,  the  defendant 
may  move  for  judgment  as  in  case  of  a  nonsuit  the  next 
term,  being  the  term  after  that  in  which  issue  ought  to 
have  been  entered  (cl).  This  ^notion,  therefore,  appears 
to  me  to  be  too  early. 


(a)  Ante,  184.  moved  for  judgment  as  in  case 

(6)  1  M'Clel.  708.  of  a  nonsuit  the  next  term  after 

(c)  9th  ed.  p.  764.  tl^at  in  wluch  issue  was  joined,  if 

(<^)  With  respect  to  this  Court,  joined  early  enough  to  enable  the 

the  rule  hud  down  in  Tidd,{  9th  ed  )  plaintiff  to  giye  noticeof  trial  for 

p.  765,  is  this:—"  In  the  Exchequer,  the  sitting  in  or  after  the  preceding 

the  defendant  might  formerly  have  ter m,  a  pluntiff  in  that  court  being 
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Alderson,  B. — There  is  no  hardship  upon  the  defen* 
danty  for  he  gets  his  costs  occasioned  by  the  notice. 

Lord  Abinger,  C.B. — It  is  better  to  adhere  to  the  es- 
tablished practice.  It  has  already  been  expressly  decided 
in  Begbie  v.  Grenvillef  that  this  motion  is  too^early  in  the 
same  term ;  and  therefore  I  think  this  rule  must  be  dis- 
charged. 

Rule  discharged. 


An  affidavit  in 
support  of  anile 
for  setting  aside 
a  judgment 
signed  by  the 
plaintiff   for 
vant  of  a  plea 
alleged  that 
the  defendant 
had  merits,  and 
a  good  cause  of 
defence  to  the 
action : — Held 
insufficient. 
The  affidavit 
must  express 
that  the  defen- 
dant hath  a  good 
defence  to  the 
action  on  the 
merits  thereof. 


Lane  r.  Isaacs. 

iSWANN  shewed  cause  against  a  rule  which  had  been 
obtained  by  Humfrey  for  setting  aside  an  interlocutory 
judgment  for  irregularity.  He  objected  that  the  affidavit 
of  merits  was  not  sufficiently  positive.  It  was  in  this  form, 
''  And  this  deponent  saith  that  he  hath  merits  and  good 
cause  of  defence  to  this' action.'' 

Humfrey i  in  support  of  the  rule,  said^  that,  in  the  Bail 
Court,  a  similar  affidavit  had  been  held  to  be  sufficient. 

Lord  Abinger,  C.B. — The  rule  is  perfectly  well  known 


in  all  cases  bound  to  proceed  to 
trial  at  the  next  sitting  or  assizes 
after  issue  joined,  provided  there 
was  time  for  giving  notice  of  trial. 
But  now,  by  a  late  rule  of  court, 
no  rule  for  judgment  as  in  case 
of  a  nonsmt  shall  be  granted  in 
the  next  term  after  issue  joined, 
unless  it  appear  on  the  face  of  the 
affidavit  on  which  the  motion  is 
founded,  that  the  plaintiff  bad 
given  notice  of  trial,  and  bad  neg- 


lected to  proceed  to  trial.''  It 
appears,  therefore,  that  in  the  Ex- 
chequer the  plaintiff  had  not  tbe 
same  time  for  proceeding  to  trial 
as  he  had  in  the  other  Courts ;  and 
as  tbe  vacation  is  now  considered 
for  most  purposes  the  same  as  the 
term,  tbe  time  for  moving  for 
judgment  ought,  it  should  seem,  to 
be  regulated  with  reference  to 
the  alteration  made  in  the  time 
for  proceeding  in  the  action. 


EASTER  TERM,  5  WILL.  IV* 


653 


that  a  judgment  cannot  be  set  aside  for  irregularity,  with- 
out a  positive  affidavit  of  merits. 

Parke,  B.— The  affidavit  must  be  express  that  the 
defendant  hath  a  good  defence  to  the  action  on  the  merits 
thereof. 


1835. 


Time  was  allowed  to  get  a  proper  affidavit 
upon  terms* 


Wainright  r.  Bland. 

JtCOBINSON  AfpHed  {or  a  mandamus  under  the  1  fFill. 
4f,  c.  22,  s*  I  (d),  for  the  purpose  of  examining  witnesses 
in  Scotland. 


(a)  This  section,  after  reciting 
that  great  difficulties  and  delays 
are  often  experienced,  and  some- 
times a  failure  of  justice  takes 
place  in  actions  depending  in 
Courts  of  law,  by  reason  of  the 
want  of  a  competent  power  and 
authority  in  the  said  Courts  to 
order  and  enforce  the  examina- 
tion of  witnesses  when  the  same 
may  be  reqinred  before  the  trial 
of  a  cause;  and  that,  by  the  13 
Geo.  3,  intituled  ''  An  Act  for  the 
establishing  certain  regulations 
for  the  better  management  of  the 
affurs  of  the  East  India  Company 
as  well  in  India  as  in  Europe/' 
certun  powers  are  given  and  pro- 
virions  made  for  the  examinations 
of  witnesses  in  India  in  the  cases 
therein  mentioned;  and  that  it 
is    expedient    to   extend    such 


powers  and  provisions,  enacts, 
"  That  all  and  every  the  powers, 
authorities,  proririons,  and  mat- 
ters contained  in  the  said  recited 
Act  relating  to  the  examinations 
of  witneses  in  India  shall  be  and 
the  same  are  hereby  extended  to 
all  colonies,  islands,  plantations, 
and  plcices  under  the  dominion  of 
his  Majesty  in  foreign  parts,  and 
to  tbe  Judges  of  the  several  Courts 
therein,  and  to  all  actions  depend- 
ing in  any  of  his  Migesty's  Courts 
of  Law  at  Westminster,  in  what 
place  or  country  soever  the  cause 
of  action  may  have  arisen,  and 
whether  the  same  may  have  arisen 
within  the  jurisdiction  of  the 
Court  to  the  Judges  whereof  the 
writ  or  commission  may  be  di- 
rected, or  elsewhere,  when  it  shall 
appear  that  the  examination  of 


cannot  be  itiued 
into  Scotland 
under  the  1 
WiU.  4,  c.  22,  8, 
1,  for  the  exa- 
mination of  wit- 
nesses there; 
but  a  com- 
mission may  be 
issued  for  that 
purpose  under 
the  4th  section. 
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Waimrioht 
Bland. 


Per  Curiam. — Scotland  cannot  be  considered  as  in 
foreign  parts  "  within  that  section.    You  must  proceed 
by  commission  under  the  4th  section  (6). 


it 


witnesses  under  a  writ  of  com- 
mbsion  issued  in  pursuance  of  the 
authority  hereby  given  will  be 
necessary  or  condud?e  to  the  due 
administration  of  justice  in  the 
matter  wherein  such  writ  shall  be 
applied  for."  See  2  Dowl.  Stat.  p. 
42.  The  13  Geo.  3,  c.  63,  s.  44,  gives 
the  Court  at  Westminster  power 
to  issue  mandamuses  for  the  ex- 


anunation  of  witnesses  in  India 
when  actions  are  brought  in  the 
Courts  here  for  causes  of  action 
arising  in  India. 

(6)  This  section  empowers  the 
Courts  at  Westminster  to  order  a 
commission  to  issue  for  the  ex- 
amination of  fatnesses  on  oath  at 
any  place  out  of  the  jurisdiction 
by  interrogatories. 


Where  bail  was 
put  in  in  this 
form—"  JS/y, 
by  Cole,"  the 
former  not  be- 
ing an  attorney 
of  this  Court, 
though  the  lat- 
ter was,  the  pro- 
ceedings were 
lield  to  be  in- 
formal, but  time 
was  g^ven  to 
amend. 


Marden's  Bail. 
He  A  TON  moved  to  justify  bail. 

Butt  objected  that  the  attorney  in  whose  name  the  bail 
was  put  in  and  notice  given,  was  not  an  attorney  of  this 
Court. 

Heaton. — The  proceedings  are  indorsed  "JS/y,  by  Cole:^ 
the  latter  is  an  attorney  of  this  Court;  Ely  is  also  an  at- 
tomey,  but  not  of  this  Court.  An  attorney  may  practise 
here  in  the  name  of  an  attorney  of  the  Court;  and  there- 
fore it  appears  that  Ely  is  acting  in  Coles  name,  and  with 
bis  authority.  It  was  held  in  Ooodman  v.  Cover  [a)^  that 
an  attorney  of  another  Court  may  practise  in  this  Court 
in  the  name  of  an  attorney  of  this  Court. 

Alderson,  B  (6). — The  name  of  Cole  should  have  been 
used  as  the  attorney  in  the  case. 

Time  was  given  till  Monday  to  amend. 
(a^  Ante,  p.  424.  (b)  Sitting  alone. 
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Thomas  r.  Williams. 
ffOHN  JERVIS  moved  for  a  rule  calling  upon  the  Upon  a  motion 

m   gk  •        M     »  to  revive  a  judg* 

defendant  to  shew  cause  why  a  scire  facuis  should  not  mentbyictre 

issue  to  revive  a  judgment  obtained  in  Wales.  "Styof  the  judg- 

ment cannot  be 

Richards  shewed  cause  upon  affidavits  that  the  suit  was  ^^^^p^  of 
commenced  in  1816.  and  that  a  declaration  was  then  de-  opposing  that 

motion,  bat  a 

liveredy  but  no  appearance  was  entered;  and  that  the  plain-  separate  appii- 
tifF's  attorney  caused  an  appearance  to  be  entered  some  made  to  set  aside 
years  afterwards,  and  signed  judgment.     He  contended,  the  judgment 
that  the  attorney  had  no  right  so  to  do ;  that  the  act  of 
1 1  Geo.  4  &  1  Will.  4,  c.  70,  having  abolished  and  destroyed 
the  power  of  the  Co.urts  of  Great  Sessions  in  Wales,  the 
plaintiff's  attorney,  whatever  he  might  have  done  before 
that  act  came  into  operation,  was  not  authorized,  at  a  dis- 
tance of  many  years  afterwards,  to  manufacture  a  record 
for  the  purpose  of  taking  proceedings  upon  it;  and  that, 
under  these  circumstances,  the  Court  would  not  allow  the 
writ  to  issue,  as  there  was  virtually  no  judgment* 

John  Jermsy  in  support  of  the  rule,  contended  that  the 
defendant  was  not  at  Hberty  to  impeach  the  record ;  that, 
as  there  was  in  fact  a  judgment,  however  irregularly  it 
might  have  been  obtained,  the  defendant  had  no  right 
upon  the  present  occasion  to  oppose  this  rule;  that  the 
rule  was  moved  for  and  drawn  up  on  reading  the  tran- 
script and  record  of  the  judgment. 

Lord  Abinger,  C.  B. — This  is  a  judgment  purporting 
to  be  signed  in  1816.  The  defendant  cannot  impeach 
that  judgment  except  on  an  application  to  the  Court  to 
set  it  aside.  At  present,  the  objections  made  to  it  are 
merely  ex  parte ^  and  the  plaintiff  has  had  no  opportunity 
of  answering  them.  The  objections  urged  against  this 
rule  may  be  made  the  ground  of  separate  objections. 
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Id36.  Parke,  B. — The  judgment  must  be  considered  regular 

until  it  has  been  set  aside*     There  should  have  been  a 


Thomas 

0.  cross  motion. 

Williams. 


Rule  absolute* 


CoLDWELL  V,  Blake. 

Upon  a  writ  ^RESSWELL  moved  to  set  aside  the  declaration 
Sie'^UdDtiffma  ^S*'"^^*  ^^^  defendant,  for  irregularity.  The  only  process 
declare  against    against  the  defendant  was  against  two,  of  whom  the  defen- 

one  only;  but  if     .  ,  .  i    i     ■  t         i      i         • 

lie  declares  dant  was  one ;  and  it  was  contended  that  the  declaration 
oSicr'defendant  ^"g^^  ^^  Correspond  with  the  writ;  and  rule  1  of  3/.  T.S 
afterwards,  he  fp;  4  ^as  referred  to,  which  directs  that  every  writ  of 
Ur.  summons,  capias^  and  detainer,  shall  contain  the  names  of 

all  the  defendants,  if  more  than  one,  in  the  action,  and  shall 
not  contain  the  name  or  names  of  any  defendant  or  defen- 
dants in  more  actions  than  one.  It  was  argued  upon  the 
construction  of  that  rule,  that  it  was  irregular  to  declare 
against  one  upon  process  against  several. 

Lord  Abinger,  C.  B. — Your  objection  at  present  is  too 
early.  You  will  be  in  time  when  the  plaintiff  has  declared 
against  the  other. 

Parke,  B. — It  has  been  so  decided  over  and  over  again. 
It  is  the  regular  practice. 

Rule  refused. 

See  Kfunvki  v.  Johnson,  ante,  Vol.  2,  p.  &S3, 
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Wright  v.  Gardiner. 

rwHITE  moved  to  enlarge  a  rule  for  judgment  as  in  case  semce  of  a  rale 
of  a  nonsuit,  on  the  ground  that  the  defendant  had  been  ||f  i^*^ffl^*J,"£ 
unable  to  serve  it:  and  also  that  service  of  the  rule  by  notbeaUowed 

upon  an  affida- 

sticking  it  up  in  the  o£Sce  might  be  deemed  good  service,  m  that  the  at- 
the  plaintiiTs  attorney  having  gone  away  from  his  last  place  ^^^  ^' 
of  residence  and  it  being  unknown  where  he  was  gone.        known,  unless 

®  ^  it  is  also  swora 

that  the  party's 

Alderson,  B. — You  must  also  have  an  affidavit  that  knoim!*  "  ""' 
you  do  not  know  where  the  plaintiff  lives. 


^/^/  /  ^^.  JJ.  //^/'^  JfT. 


Thompson  r.  Carter. 

Jrk.  RULE  had  been  obtained  by  Mahon  for  setting  aside  it  is  too  ute  to 
an  order  of  Mr.  Justice  Bosanquet,  which  allowed   the  ju^*g  order 
plaintiff's  attorney  the  costs  of  taxation  of  his  bill,  though  ■**J!''*?y,*°  ^^ 
more  than  a  sixth  was  taken  off.  tomey  the  costs 

of  taxing  the 
costs  on  the 

Plait  shewed  cause,  and  contended,  that  this  motion  back  of  a  writ, 

J,  (ot  which  more 

came  too  late,  the  order  having  been  made  on  the  3rd  of  than  a  sixth  was 
Aprilt  since  which  it  had  been  made  a  rule  of  Court  in  the  wder  has^ 
the  present  term,  and  upon  that  a  demand  of  costs  had  Jj^J^ourt. 
been  made,  and  an  attachment  issued*     On  the  other  side,  ud  an  attach- 
it  was  contended,  that  the  Court  had  been  always  liberal  in  upon  it. 
granting  relief  to  the  client  where  an  advantage  had  been 
improperly,  taken  by  an  attorney;  that  the  Court  allowed 
bills  to  be  taxed  even  after  they  were  paid;  and  the  act  of 
Parliament  (a)  was  express,  that  the  attorney  should  pay 
the  costs  if  more  than  a  sixth  was  taken  off.     He  also  re- 
ferred to  the  rules  of  H.  T*  2  Will.  4i,  div.  ii.  which  ordered 

(a)  2  Geo,  2,  c.  23,  s.  23. 
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that  the  attorney  should  pay  the  costs  of  taxation  if  more 
than  a  sixth  was  disallowed  of  the  costs  charged  on  the 
back  of  the  writ,  even  though  they  had  been  paid.  Here, 
out  of  H.  10«.  charged  upon  the  writ,  no  less  thanniae 
shillings  were  taken  off,  and  the  amount  of  costs  now 
charged  is  4JL  6s»  The  order  must  have  been  obtained 
surreptitiously* 


Lord  Abinger,  C.  B. — ^I  think  the  application  is  too 
late. 

Parke,  B. — The  defendant  has  allowed  the  other  side 
to  go  on  and  incur  expense,  and  he  is  therefore  now  too 
late. 

Rule  discharged  with  costs. 


The  ifltae  in  a 
country  caQBe, 
ordered  to  be 
tried  before  the 
sheriff,  was 
joined  on  the 
9th  of  Jfugutif 
but  the  plaintiff 
did  not  g^ve  no- 
tice of  trial ;  a 
nation  for  judg- 
ment as  in  case 
of  a  nonsuit,  in 
the  Hilary  term 
following,  was 
held  to  be  pre- 
mature. 


Harle  r.  Wilson. 

xJTEORGE  showed  cause  against  a  rule  which  had  been 
obtained  by  Knowles  for  judgment  as  in  case  of  a  nonsuit. 
From  the  affidavits  it  appeared,  that  issue  was  joined  on 
August  the  9th,  1834.  The  venue  was  laid  in  Yorkshire. 
The  order  had  been  obtained  and  served  for  the  trial  of 
the  cause  before  the  sheriff  of  Yorkshire  on  the  18th  of 
August,  but  no  notice  of  trial  was  given.  It  was  sworn 
that  the  sheriff  of  Yorkshire  held  courts  for  the  trial  of 
causes,  under  the  Writ  of  Trial  Act,  as  often  as  reasonable 
notice  was  given  to  him  for  that  purpose.  He  contended, 
that  this  motion,  which  was  made  in  Hilary  Term  last,  was 
made  too  early;  and  he  referred  to  Harwood  v.  Roberts  (a), 
in  the  King^s  Bench  Bail  Court,  where  it  was  held,  that  all 
proceedings  preparatory  to  the  trial  of  the  issue  before  the 


(a)  Ante,  Vol.  2,  p.  534. 
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sheriff  must  be  governed  by  the  course  and  practice  of  1695. 
the  Court  above.  These  ti^o  terms  had  elapsed  without 
notice  of  trial  before  the  motion  was  made.  As  the  issue 
in  this  case  was  not  joined  till  the  vacation,  this  motion 
ought  not  to  have  been  made  till  after  two  terms  had 
passed,  or  one  assize ;  and  the  rule  must,  therefore,  be 
discharged. 

Knawles,  in  support  of  the  rule,  relied  upon  Mullins  v. 
Bisiop  (a),  where  a  rule  was  obtained,  calling  upon  the 
plaintiff  to  shew  cause  why  he  should  not  proceed  to  the 
trial  of  the  cause  within  a  fortnight,  or  have  judgment  as 
in  case  of  a  nonsuit  against  him.  There  the  order  for  the 
trial  before  the  sheriff  was  on  the  S9th  of  April,  and  two 
court  days  had  passed ;  and  in  Maddeley  v.  Batty  {b)g  this 
Court  held,  that  the  plaintiff  was  bound  to  proceed  to  try 
his  issue  according  to  the  course  and  practice  of  the  she- 
riff's court. 

Aldbrson,  B. — Butterworth  v.  Crabtree  (c)  is  an  ex- 
press decision  against  the  present  motion.  There  ipsue  was 
joined  in  a  country  cause  before  the  sheriff  in  June,  and 
no  notice  of  trial  was  given ;  and  it  was  held  that  a  motion 
for  judgment  as  in  case  of  a  nonsuit,  in  Michaelmas  Term, 
was  too  early,  though  two  court  days  had  passed :  this 
motion  is,  therefore,  premature. 

Lord  Abinger,  C.  B. — In  Maddeley  v.  Batty ,  notice  of 
trial  had  beefa  given.  There  is  no  rule  that  where  the  trial 
"has  been  ordered  to  be  before  the  sheriff,  the  plaintiff 
must  go  to  trial  at  the  next  court;  but  the  case  of  Butter" 
worth  V.  Crabtree,  in  this  Court,  is  an  express  decision 
upon  the  point,  and  therefore  the  rule  must  be  dis- 
charged. 

(a)  Ante,  Vol.  2,  p.  557.  (h)  Ante,  p.  205.  (c)  Ante,  p.  184. 
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Park£|  B. — ^If  you  had  moved  this  term,  it  would  have 
done.  I  am  not  disposed  to  give  any  facility  to  these  mo« 
tions,  which  are  very  often  more  mischievous  than  other- 
wise. 

Rule  discharged,  with  costs. 


When  a  rale 
niri  for  jadg- 
meot  aa  in  caae 
of  a  nonsuit 
waB  disciiarged 
on  a  peremptory 
undertaking  to 
try  at  the  next 
assisety  and  af- 
terwards an  or- 
der for  trial  at 
the  sheriff's 
court  was  ob« 
tainedi  and  the 
plaintiff  neglect- 
ed to  try  at  the 
next  sheriff's 

that  the  defen- 
dant was  enti- 
tled to  a  rule 
absolute  for 
Judgment  as  in 
case  of  a  non- 
suit. 


Williams  v.  Edwards. 

JlCAWLTNSON moved  for  a  rule  absolute  in  the  first 
instance  for  judgment  as  in  case  of  a  nonsuit  A  rule  itwi 
for  judgment  as  in  caae  of  a  nonsuit  had  been  obtained  last 
Michaelmas  Term,  but  was  discharged  on  a  peremptory 
undertaking  given  by  the  plaintiff  to  try  at  the  next  An- 
glesea  Assizes;  but,  on  the  6th  oi  December ^  a  Judge*s 
order  was  obtained  for  trying  the  cause  before  the  sheriff, 
and  for  relieving  the  plaintiff  from  the  peremptory  under- 
taking to  try  at  the  assizes.  The  affidavit  stated,  that 
more  than  one  sheriff's  court  had  been  held,  but  the  plain- 
tiff had  not  proceeded  to  trial.  The  question  was,  whether 
the  rule  was  to  be  absolute  in  the  first  instance,  or  only 


iiMi. 


The  Court t  considering  that  the  effect  of  the  order  was 
merely  a  substitution  of  the  sheriff's  court  for  the  assizes, 
held,  that  the  plaintiff  was  bound  by  the  peremptory  un- 
dertaking, and  that  the  rule  should  be  absolute. 


Rule  absolute. 
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EvANd  and  Wife  9.  Millard. 

ffOHN  EVANS  moved  for  an  attachment  for  noncom-  a  judge's  order 
pliance  with  a  judge's  order,  which  had  been  made  a  rule  ^Jrec^editha^on 

■  ti       o  »  payment  or  ten- 

of  Court,  and  which  waa  in  these  terms : — "  I  order  that  der  of  the  debt 

,  ,         1   .     .  rt»      1     •  »"d  costs  to  the 

upon  payment  or  tender  to  the  plaintiffs,  their  attorney,  or  puimiflb,  their 
agent,  on  or  before  the  26th  day  of  March  instant,  of  a^n"*thcpiaiii. 
1000/.,  the  debt  for  which  this  action  is  brought,  and  tiffs  should  deU- 

**  ver  up  to  the 

78/.  1^«.,  the  interest  thereon,  up  to  the  said  26th  day  of  defendant  oer- 
March  instant,  and  also  the  costs  to  be  taxed  by  the  Mas-  ^y  tbe  piaintia 
ter,  all  further  proceedings  in  this  cause  be  stayed,  and  that  '*i!J|^"nTwM* 
the  plaintiffs  shall  on  such  tender  or  payment  deliver  up  moved  for  on  an 

,,^,,  1.111  11  affidavit  that  the 

to  the  defendant  s  attorney  the  title  deeds  and  other  secu-  money  was  ten- 
rities  held  by  him  for  payment  of  the  said  debt  and  costs  p^f„*liff,»  ^^ttor- 
for  which  this  action  is  brought."     Upon  this  order  costs  »«y'«  *««"♦». 

° .  ^  and  the  deeds 

had  been  taxed,  and  the  Master  s  allocatur  was — "  for  costs,  demanded,  bpt 
14/.  5«.'*   The  affidavit  stated,  that,  on  the26th  instant,  the  noVbeen  deli- 
defendant's  attorney  tendered  to  Mr.  Williams,  the  agent  ^^^^'Z"^!^ 
for  the  plaintiffs*  attorney,  1092/.  17*.,  being  the  above  daritwasin- 
debt,  with  the  interest  and  costs  up  to  the  26th  instant;  that  notice 
and  that  he  then  demanded  the  title  deeds;  that  the  agent  •ho«w».ayej)eeii 

o  given  to  tne 

accepted  the  tender ;  that  the  money  was  then  lodged  at  a  plaintiff,  and  a 

_  _,  ,  ,  __      TX7»»»«  rr«i       demand  made 

banker  s ;  and  that  notice  was  given  to  Mr.  WilUams*     1  he  personally  of 
affidavit  further  stated  that  the  defendant  had  been  always  ^^^' 
ready  to  pay  the  money  to   the  plaintiffs,  their  attorney, 
or  agent,  but  that  the  deeds  had  not  been  delivered. 

Alderson,  B. — You  must  give  notice  to  the  plaintiffs 
that  the  money  has  been  tendered  to  the  agent,  and  de- 
mand the  deeds  personally  of  the  plaintiffs. 

Rule  refused. 
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^836.^  second  trial,  acknowledged  that  he  bad  no  ground  of 
defence  to  the  action,  and  that  the  first  verdict  was  right 
upon  the  merits,  and  that  therefore,  in  point  of  justice,  he 
ought  to  pay  the  costs  of  the  trial.  That  case,  it  was 
argued,  was  directly  in  point,  and  warranted  the  Master, 
under  the  circumstances  of  the  present  case,  in  giving  the 
plaintiff  the  costs  of  the  inquiry.  According  to  the  old 
practice,  the  plaintiff  would  have  been  entitled  to  the 
costs  of  both  inquiries ;  and,  until  the  late  rule  (a),  a  de- 
fendant  succeeding  on  a  second  trial  was  entitled  to  the 
costs  of  both:  that  rule  made  an  alteration  in  the  practice 
of  this  Court,  in  order  that  the  costs  of  the  first  trial 
should  not  be  allowed  to  the  successful  party,  even  if  he 
succeeded  on  the  second,  unless  it  was  so  ordered  in  the 
rule.  That  rule,  however,  does  not  apply  to  the  present 
case. 

R.  F.  Richards  in  support  of  the  rule. — ^The  case  cited 
was  decided  on  the  ground  that  the  defendant  by  giving  a 
cognovit  admitted  that  the  action  was  rightly  brought  in 
the  first  instance;  here,  on  the  contrary,  though  thede- 
fendant  admitted  his  liability  to  part  of  the  plaintiff's  de- 
mand, and  therefore  suffered  judgment  to  go  against  him 
by  default,  denied  his  liability  as  to  the  remainder  of  the 
plaintiff's  demand.  The  jury  thought  proper  to  find  a 
verdict  contrary  to  the  summing  up,  and  which  finding 
this  Court  afterwards  set  aside,  on  the  ground  that  there 
was  no  evidence  to  warrant  it  as  to  that  sum:  then  the  de- 
fendant, calculating  the  expense  of  a  new  inquiry,  finds  it 
would  be  more  advantageous  to  pay  that  sum  at  once  than 
to  incur  further  costs,  which  must  necessarily  fall  upon  him. 
Where  a  new  trial  or  inquiry  becomes  necessary  in  conse- 
quence of  the  mistake  of  a  Judge  or  jury,  it  is  unrea- 
sonable that  either  party  should  have  to  bear  the  whole  costs 

(a)  1  Reg.  Gen.  H.  T.  2  W.  4,  s.  64. 


0W 

Cooper. 
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occasioned  by  the  mistiake.  The  latest  case  upon  the  sub-  lBd6. 
ject,  Seeley  ▼.  Power s(a\  where  the  Judge  having  discharge  portbr 
ed  thejury  from  giving  a  verdicti  upon  theground  of  theirnot 
being  able  to  agree,  it  was  decided  that  the  party  ultimately 
successful  was  not  entitled  to  the  costs  of  the  first  attempt 
at  a  trial.  Jackstm  v.  HaUam  was  reconsidered  in  the  case 
of  Gray  v.  Cox  {b)y  where  the  plaintiff  having  obtained  a 
verdict^  the  Court  granted  a  new  trial  without  mentioning 
the  costs,  and  the  plaintiff  then  discontinued  the  action  ; 
and  it  was  held  that  the  defendant  was  not  entitled  to  the 
costs  of  the  trial.  In  that  case,  it  was  held  by  the  Court 
that  if  the  cause  had  gone  to  a  .second  trial,  and  the 
defendant  had  succeeded,  he  could  not  have  obtained  the 
costs  of  the  former  trial;  and  they  said  it  was  difficult  to 
find  a  reason  why  the  defendant  should  be  in  a  better  si* 
tuation  because  the  plaintiff  did  not  choose  to  have  the 
cause  tried  a  second  time ;  and  they  said,  that  Jackson  v. 
HaUam  proceeded  on  the  ground  that  the  plaintiff  who 
gained  the  verdict  on  the  first  trial  was  ultimately  suc- 
cessful. In  the  present  case,  therefore,  if  the  plaintiff 
had  gone  to  a  second  inquiry,  he.  would  not  have  got  the 
costs  of  the  first;  neither  would  he  have  been  successful 
upon  the  second  inquiry,  because  he  had  no  evidence,  in 
the  opinion  of  the  Court,  to  warrant  the  finding  of  the 
jury  as  to  part  of  the  demand,  which  in  fact  was  the  only 
part  in  dispute;  for  the  defendant,  in  suffering  judgment 
by  default,  always  admitted  himself  to  be  liable  to  pay 
something:  there  is  no  reason,  therefore,  why  the  plaintiff 
should  be  in  a  better  situation  as  to  costs,  now  he  has 


(a)  Ante,  p.    72.  damages,  and  such  costs  as  the 

(6)  8  DowL  &  Ryl.  220 ;  5  B.  &  prothonotary  should  think  fit.  The 

C.  458.   So  in  Elvin  v.  Drummond,  prothonotary,  on  taxing  costs,  re- 

12  Moore,  523;  4  Bing.  415,  the  fused  to  allow  the  plaintiff  the 

plaintiff  hanng  succeeded  in  set-  costs  of  the  trial ;  and  the  Court, 

ting  aside  a  nonsuit,  the  defendant  upon  an  application  by  the  plain- 

gave  a  cognoYit  for  one  slulling  tiff,  declined  to  interfere. 


em 
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been  paid  the  whole  of  what  he  daiinedi  than  he  would 
have  been  in  if  he  had  gone  to  a  second  inquiryi  and  re- 
covered only  a  portion  of  his  claim. 

Lord  Abinobr,  C.  B. — I  think  that,  under  the  circum- 
stances, the  defendant  ought  not  to  be  charged  with  the 
coats  of  the  inquiry. 

Parke,  B. — In  this  case  there  would  have  been  no 
doubt  if  it  were  not  for  the  circumstance  of  the  defendant's 
having  paid  the  full  amount  claimed;  for  if  there  had 
been  a  second  inquiry,  the  plaintiff  would  not  have  been 
entitled  to  the  costs  of  the  first  inquiry.  Jackson  v.  Hal- 
lam  was  considered  as  an  exception  to  the  general  rule;  and 
where  there  is  a  general  rule,  there  ought  to  be  as  few  ex- 
ceptions to  it  as  possible.  I  think  that  there  is  a  distinction 
between  that  case  and  the  present,  on  the  ground  taken  by 
Mr.  RichardSf  and  that  the  defendant  ought  not  to  be 
charged  with  the  costs  of  the  first  inquiry. 

BoLLAND  and  Ournby,  Barons,  concurred. 

Rule  absolute. 


Jordan  v.  Hunt. 

An  attorney  is  ./C.  V.  RICHARDS  obtained  a  rule  ftiW,  calling  on  the 

proceeding  widi  pl&intiff  to  shew  causc  why  all  further  proceedings  should 

*  h**^l2!i  *^*'  not  be  stayed,  and  why  the  plaintiff's  attorney  should  not 

ded  iietween  pay  the  costs  of  all  proceedings  since  the  24th  of  March, 

themseivM,  wheu  he  had  notice  that  the  action  had  been  settled,  and 

kiown  that  ^^^  ^^^  plaintiff  had  agreed  to  pay  his  own  costs. 

costs  hsTe  been 

incurred,  and  that  the  plaintiff  himself  is  not  in  a  condition  to  pay  them';  it  must  be  shewn  af- 

fiimativelyy  that  the  settlement  was  come  to  for  the  purpose  of  cheating  the  attorney. 
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Miller  shewed  cause.— It  appeared  from  the  afBdavitSi        1865. 
that  the  action  was  brought  to  recover  14/.  16«.  2d.;  that       ,   " 
the  plaintiflTs  attorney  had  offered  to  settle  the  action  by  v. 

abating  61.  if  the  balance  with  the  costs  was  paid,  but  this 
offer  was  declined  by  the  defendant's  attorney ;  and  that 
the  defendant,  without  the  knowledge  of  the  plaintiff's  at- 
torney, had  afterwards  setded  the  action  with  the  plaintiff 
himself,  who  was  in  low  circumstances,  and  insolvent,  and 
about  to  go  to  America.  The  plaintiff's  attorney  had  there* 
fore  proceeded  with  the  action  for  the  purpose  of  recover- 
ing his  costs.  It  was  now  contended,  that  he  was  justi- 
fied in  so  doing,  inasmuch  as  the  defendant's  settling  the 
action  with  the  plaintiff,  without  any  intimation  given  to  his 
attorney,  and  when  it  was  known  that  costs  had  been  in- 
curred, was  a  fraud  upon  the  plaintiff's  attorney. 

Parke,  B. — ^There  is  no  occasion  to  cite  authorities, 
because  the  principle  applicable  to  cases  of  this  nature 
is  perfectly  clear.  It  is  quite  competent  to  parties  to  set- 
tle actions  behind  the  backs  of  the  attomies,  for  it  is  the 
client's  action,  and  not  the  attorney's.  It  must  be  shewn 
affirmatively  that  the  settlement  was  effected  with  the 
view  of  cheating  the  attorney  of  his  costs.  Nothing  would 
be  got  by  letting  the  case  go  to  trial,  for  the  settlement 
after  action  brought  may  be  pleaded  in  bar  to  the  further 
maintenance  of*  the  action,  and  would  be  a  good  answer 
to  it. 


The  rest  of  the  Court  concurred. 


Rule  absolute  (a). 


(a)  See  Youtigy.  lUdhead,  ante,  Vol.  2,  p.  119.^ 
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Lacey  v.  Forrester. 

Upon  a  plea  of  JBlE LLY  moved  for  a  new  trial  in  this  action,  which 
tion  to  an  action  was  in  ossumpHt  on  a  promissory  note  for  lOZ.  The  de- 
note 'to'wi^h^  fendant  had  pleaded  that  the  note  was  given  without  any 
the  plaintiff  re-   consideration;  to  which  the  plaintiff  repliedi  that  there 

plied  that  there  '  .,i         -i 

was  a  consider-  was  a  Consideration.  At  the  trial  before  the  secondary, 
of  proTing^  ^b^  plaintiff  obtained  a  verdict ;  no  evidence  was  given  by 
there  was  no      the  plaintiff,  except  the  production  of  the  note.    It  was 

consideration  ^  r  '  r  r 

lies  upon  the  objected  that  the  plaintiff  ought  to  prove  a  consideration. 

Where  the  <ts  the  affirmative  of  the  issue  lay  upon  him.     For  the  de- 

Srt  in°o  nosu'  fenc^,  a  witness  was  called,  and  the  secondary  told  the 

tion  to  the  evi-  jury  that  the  evidence  he  gave  amounted  to  a  defence,  if 

dence  of  a  wit« 

ness,  and  the  they  believed  the  witness.  It  was  now  contended,  that 
^ew/tness^is  there  was  no  evidence  to  support  the  verdict  for  the 
the  Coirt  in7'  P^*^"**ff'  *"^  there  was  express  evidence  for  the  defend- 
not  grant  a  new  ant,  and  that  there  was  nothing  elicited  which  could  shake 
there  wvTno-  the  testimony  of  the  defendant's  witness,  nor  any  pretence 
t^T^  fo»-  disbeUeving  him. 

of  the  witness. 

Lord  Abingbr,  C.  B. — It  has  been  several  times  held, 
that,  upon  pleadings  like  the  present,  the  onus  of  proving 
the  want  of  consideration  lies  upon  the  defendant.  There 
was  a  case  in  this  Court  last  term,  where  it  was  held  that 
a  plea  of  this  sort  was  too  general,  and  ought  to  have 
been  more  specific  (a) ;  for  the  rule  of  law  which  existed 
previously  to  the  new  rules  was  not  intended  to  be  al- 
tered, and  before  these  pleas  were  introduced  the  defend- 
ant was  bound  to  prove  that  no  value  was  given.  With 
respect  to  the  witness  who  was  called  for  the  defendant, 
as  it  appears  that  the  Secondary  distinctly  left  it  to  the 
jury  upon  the  credit  of  the  witness,  we  cannot  grant  a  new 
trial,  unless  we  are  prepared  to  say  that  in  every  case 

(a)  Boston  v.  Praichett^  ante^  p.  473. 
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where  the  jury  €Ii^believe  a  witness   we  are  bound  to         1835. 
giant  a  hew  trial.  "7^^ 


Aldebson^  B. — We  have  no  evidence  of  the  manner  in 
which  the  witness  gave  his  evidence ;  and  with  respect  to 
the  plea,  it  is  clear,  that  if  it  had  been  drawn  in  conformity 
with  the  new  rules,  the  issue  would  have  been  upon  the  de- 
fendant, and  he  ought  not  to  be  in  a  better  condition  be- 
cause he  has  pleaded  an  iofbrmal  plea. 

The  other  Barons  concurred. 

Rule  refused. 


9. 

FOKRXBTIR. 


pHipps  P.  Ingram. 

ThESIGER  applied  for  a  rule  under  the  8  5-  4  WiU.  4,  Thcrefu«aiofan 
c.  42,  s.  89  (a),  calling  upon  the  defendant  to  shew  cause  ^j;;^*;!;;^^ 
why  the  authority  of  the  arbitrator  in  this  case  should  not  ^JJ^^^^J  ^ 
be  revoked.    This  was  an  action  brought  to  recover  the  his  part  to  in- 
price  of  a  phaeton,  which  had  been  built. under  a  written  to  set  aside  hb 
contract,  and,  at  the  trial,  the  cause  was  by  order  of  JViw  J^'^'y  Shi'' 
Prius  referred  to  Siocken,  a  coachmaker.     The  defence  that  he  has  suf- 

,  ficient  evidence 

was,  that  the  phaeton  was  not  built  accordmg  to  tne  agree-  without  them. 
ment.     At  the  first  meeting  before  the  arbitrator,  the  rijjf;;^"^^ 
plaintiff  brought  with  him  seven  witnesses,  and  requested  {J^J^^^^^^^ 
that  theymight  be^examined;  but  the  arbitrator,  after  he  has  made 
inspecting  the  phaeton,  said  it  was  no  use  examining  wit- 
nesses ;  and  ultimately  made  his  award  for  the  defendant^ 

(a)  By  which  it  is  enacted,  that  tuning  an  agreement,  that  such 

the  power  of  an  arbitrator  ap-  Bubmission  may  be  made  a  rule  of 

pointedbymleof  Court,  or  Judge's  Court,  shall  not  be  revocable  by 

order,  or  order  of  Nisi  Prim,  in  any  party  to  the  reference,  mthout 

any  action,  or  in  pursuance  of  leave  of  the  Court  or  a  Judge, 
any  submission  to  reference,  con- 


670  CASES  ON  POINTS  OF  PRACTICE,  KXCU. 

1836.        after  hearing  tbe  defendant's  witnesses,  and  without  hear- 

Phippb       ^^8  ^^®  plaintiff's  witnesses.    It  was  also  alleged  in  the 

«-  affidavits,  that  the  arbitrator  was  liying  at  the  defendant's 

I  If  OR.  AH 

house,  and  other  circunutances  were  stated,  for  the  pur- 
pose of  shewing  that  the  arbitrator  had  unduly  &voured 
tbe  defendant.  The  phaeton  had  been  delivered  to  the 
defendant. 

Lord  Abinobr,  C.  B. — ^We  cannot  revoke  the  autho- 
rity of  the  arbitrator:  he  has  exercised  his  authority,  and 
made  an  award.  You  may  have  m  rule  for  setting  aside 
the  award. 

A  rule  nisi  having  been  granted — 

Plati  shewed  cause. — This  rule  was  moved  for  on  tbe 
ground  of  misconduct  of  the  arbitrator :  there  is  nothing 
in  the  affidavits  to  shew  misconduct  on  his  part.  The 
phaeton  was  to  be  made  according  to  the  agreement ;  and 
the  arbitrator,  who  was  himself  a  coach-builder^  could 
see  by  inspection  whether  it  was  properly  built  or  not, 
and  he  has,  in  fact,  found  that  the  phaeton  was  made  ac- 
cording to  the  agreement* 

Lord  Abinobr,  C.  B. — ^There  is  no  imputatton  upon 
Mr.  Stocken*9  character;  but  I  think  he  was  bound  to  ex- 
amine the  plaintiff's  witnesses. 

Parke,  B.*— There  is  no  misconduct,  in  the  bad  sense 
of  the  word.    The  rule  must  be  absolute. 

Rule  absolute. 
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Hamber  v.  Cooper. 

Xm.  UMFRE  Y  mojed  to  discharge  the  defendant  out  of  Adefeodam 
custody,  on  the  ground  that  he  had  been  twice  arrested  arrested  fo^ 
for  the  same  cause  of  action.    The  circumstances  were  f  ^^^  ■"?. 

ha¥ing  put  in 

these: — ^He  was  originally  arrested  for  a  debt  of  70^ for  fees  tpcciai  bail, 
due  to  the  plaintiff  as  a  messenger,  and  special  bail  was  tion  by  giving 
pot  in;  an  arrangement  was  afterwards  come  to  between  l^nm^rZOL 
the  parties,  and  ultimately  the  action  was  settled,  part  of  ^^^^  ^7  *• 

*^  ^  '   r^  third  penon, 

the  agreement  being,  that  the  defendant  should  give  a  biH  and  accepted 
for  30/.  drawn  by  a  third  person  and  accepted  by  himself,  the  pUintiff ^° 
which  was  accordingly  given,  and  the  action  was  then  dis-  jjjf^jf^^. 
continued :  but  when  the  new  bill  arrived  at  maturity,  it  tion.  The  biu 
was  dishonoured,  and  the  plaintiff  then  arrested  both  the  noured,  thr 
drawer  and  acceptor.  Taylor  r.  WastneyM  (a)  was  relied  ^^^^  Jhc*" 
on  as  in  point  i  there  a  defendant  being  arrested  for  9SL.  defendant  on 

^  o  »   the  bill: — Beld^ 

lay  in  gaol  till  he  was  superseded*  The  plaintiff  meeting  that  the  second 
him  afterwards,  got  a  note  firom  him  for  2(M«,  and  brought  ^]|^.  "^^  ^^' 
a  fresh  action  upon  it,  and  held  him  to  bail.  But  the 
Court  discharged  him  upon  common  bail,  deetting  it  only 
as  a  farther  security,  and  as  not  extinguishing  the  former 
cause  of  action,  which  might  be  declared  upon  still.  So, 
in  Wilson  ▼•  Hamerib),  where  a  defendant  (lieing  ar- 
rested) obtained  his  discharge  by  giving  the  plaintiff  secur- 
ity for  the  debt,  but  the  security  proving  very  inadequate, 
the  plaintiff  (without  restoring  it)  again  arrested  the  defen- 
dant for  the  same  cause,  the  Court  ordered  the  bail- 
bond  to  be  cancelled  with  costs,  no  fraud  being  imputed 
to  the  defendant*  In  CanieUow  v.  Trueman  (c),  a  defen- 
dant in  custody  was  discharged  upon  the  terms  of  giving 
new  bills,  which  he  neglected  to  do;  and  the  plaintiff  hav- 
ing arrested  him  again,  the  second  arrest  was  held  regular. 


(a)  2  Stra.  1218.  (c)  Ante,  Vol.  2,  p.  2. 

(6)  1  Moore  &  Scott,  120. 
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1835.  because  there  bad  been  a  breach  of  faitb  on  the  part  of 
the  defendant;  but  where  there  has  been  no  fraud  on  the 
part  of  the  defendant,  the  rule  has  been  not  to  allow  a 
second  arrest.  Here  the  defendant  has  been  twice  ar- 
rested for  a  debt  of  30/. 

Lord  Abingrr,  C.  B. — This  is  a  new  security  of  a  third 
person,  which  I  always  understood  could  be  pleaded  as 
accord  and  satisfaction  to  an  action  on  the  original  cause 
of  action,  though  a  bill  of  the  party's  own  could  not  be  so: 
the  original  debt  may  be  considered  as  extinguished,  and 
therefore  the  plaintiff  arrests  again  as  upon  a  new  cause 
of  action. 

Parks,  B. — ^The  only  doubt  in  my  mind  has  arisen  from 
the  case  in  StrangCm  If  the  new  bill  was  accepted  as  accord 
and  satisfaction,  no  doubt  it  would  be  an  extinguishment  of 
the  original  debt,  though  it  does  not  appear  to  me  that  it 
must  be  necessarily  accord  and  satisfaction  because  it  has 
the  name  of  a  third  person;  but  it  is,  at  all  eyents,  a  new 
security;  an  account  was  stated,  and  this  bill  was  given, 
and  there  is  no  reason  why  the  plaintiff  should  not  be  at 
liberty  to  arrest  for  the  amount*  In  the  last  two  cases 
cited>  the  arrest  was  for  the  original  cause  of  action. 

The  other  Barons  concurred. 

Rule  refused. 
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Hannah  v.  Wyman. 

£iUMFREY  moved  to  set  aside  the  copy  of  the  writ  The  Court  re- 
of  summons,  on  the  ground  that  the  writ  was  not  properly  ^(^^  the  copy 
indorsed.    The  writ  was  indorsed  thus: — "  This  writ  was  ®^*  ^*  **•' . 

cause  the  word 

issued  by  J.  L.,  of  &c,,  attorney  for  the  said  plaintiff.*    "plaintiff"  was 
He  contended,  that  this  was  irregular,  because  in  the  form  dorsement  on 
given  by  the  act  the  word  "  plaintiff"  is  not  used,  but  *rit**"i[e^'J? 
"  A.  jB.";  shewing  that  the  plaintiff's  name  was  intended  to  **»«  plaintiff '• 

*  ,  name. 

be  inserted.    In  support  of  the  objection,  he  cited  Peiert'      Notice  to  stay 
darff's  Practice  (a),  and  a  case  decided  in  the  Common  thT^d^^i^r 
Pleas,  there  cited,  in  which  that  was  held  to  be  a  good  "  J  *^<>  ^y*' 

^  notice. 

objection,  and  where  the  writ  was  set  aside. 

John  Jervis  shewed  cause  in  the  first  instance,  and  ob- 
jected, that  the  motion  was  too  late;  the  general  rule  be- 
ing, that  such  an  objection  as  this  must  be  made  within 
four  days,  whereas  the  writ  was  served  on  the  6th,  and 
the  motion  was  not  made  till  the  12th.  Secondly ^  he 
contended,  that  the  objection  was  not  sustainable;  for 
in  the  form  of  the  capias  given  by  the  act,  the  word 
**  plaintiff'*  is  used  instead  of  **  A.  jB.,"  shewing  that  it  was 
considered  to  be  immaterial  which  was  used ;  and  that  if 
there  happened  to  be  a  great  many  defendants  in  the  action, 
as  all  must  be  included  in  the  same  writ,  it  would  be  ex- 
tremely inconvenient  to  have  to  repeat  all  their  names  se- 
veral times  over,  as  would  be  necessary  according  to  this 
objection.  He  further  contended,  that  the  indorsement 
was  no  part  of  the  writ ;  and  therefore,  even  supposing 
that  it  was  a  variance,  it  was  not  material. 

Humfrey  in  reply.—  The  motion  is  in  time,  for  the  writ 
was  served  on  the  6th,  at  Hertford;  and  as  the  defendant's 
object  was  to  stay  proceedings,  it  was  necessary  to  give 

(a)  P.  264. 
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1885.  two  days  notice  in  this  Court  for  that  purpose;  that  notice 
was  given  on  the  8th  for  Monday  the  11th,  and  instruc- 
tions for  the  motion  were  given  the  same  day.  This  writ 
deviates  from  the  form  given  by  the  act,  and  is  therefore 
irregular;  and  the  plaintiff,  having  had  notice  of  it, 
might  have  rectified  it.  It  has  been  uniformly  held  by 
the  Courts,  that  they  will  not  inquire  into  the  materiality 
of  the  alteration;  as,  by  requiring  a  strict  compliance  with 
the  act,  discussions  about  the  materiality  of  mistakes  are 
avoided. 

Lord  Abinger,  C.  B* — Upon  principle,  I  certainly  dp 
not  feel  disposed  to  grant  this  motion,  for  it  is  calculated 
to  occasion  delay;  and  therefore,  in  the  absence  of  any 
precise  authority  on  the  point,  I  think  this  rule  must  be 
discharged. 

Parke,  B. — The  defendant  might  certainly  have  made 
this  motion  earlier,  for  there  was  no  occasion  that  be 
should  give  notice  of  motion,  and  that  notice  might  have 
been  given  earlier;  but  I  think  this  rule  should  be  dis- 
charged upon  the  other  ground.  The  Court  has  several 
times  acted  upon  this  distinction  with  reference  to  objec- 
tions of  this  nature— ^hat  where  there  is  an  express  enacts 
ment  that  a  particular  form  shall  be  adopted,  a  deviation 
from  that  form,  though  apparently  trivial,  has  been  held 
to  be>£ital;  but  the  same  strictness  has  not  been  observed 
with  respect  to  other  objections,  where  there  is  no  express 
enactment  as  to  the  fonn.  The  1st  section  of  the  act 
expressly  directs,  that  the  writ  of  summons  shall  be  in  the 
form  given  by  the  act  The  ISth  section,  which  requires 
an  indorsement,  does  not  require  that  indorsement  to  be 
in  a  particular  form,  but  merely  directs,  that  the  writ  shall 
be  indorsed  with  the  name  and  place  of  abode  of  the  at- 
torney. Here  the  writ  is  properly  indorsed  with  the  name 
and  place  of  abode  of  the  attorney;  and  as  no  satisfactory 
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authority  bas  been  quoted  that  an  indorsement  like  the        1835. 
present  is  bad,  the  rule  must  be  discharged.  t_  ' 


V. 

Wymav. 


BoLLAND,  B.— The  rule  stated  by  my  Brother  Parke 
has  been  constantly  acted  upon  at  chambers,  where  amend* 
ments  in  the  writ  itself  are  never  allowed  to  be  madci  but 
amendments  of  the  indorsements  are  constantly  allowed. 

AldersoNi  B. — ^In  one  of  the  forms  of  indorsement  for 
writs  of  summons  as  given  in  the  schedule  to  the  act,  the 
word  **  plaintiff"  is  used  instead  of  *'  A,  A,"  which  shews 
that  the  difference  was  not  considered  very  material. 

Rule  discharged. 

Jacobs  r.  Jacobs. 

JjLUMFREY  AiemeA  cause  against  a  rule  which  had  a  defendant 
been  obtained  by  Manset*  calling  on  the  plaintiff  to  shew  ^^®  ^?'.!^" 

^  »  o  r  wrongfally  tr- 

cause  why  the  defendant  should  not  be  discharged  out  of  rested  upon  a 
custody.    From  the  affidavits  on  both  sides,  it  appeared  char^^offor"  * 
that  Uie  defendant  was  endeavouring  to  take  the  benefit  ^'^i^^ 
of  the  Insolvent  Act,  but  having  been  opposed  by  the  m«y  i>e  lawfoUy 

aireited  upon 

plaintiff,  that  Court  ordered  him  to  be  remanded,  with  an  dvU  proceM,  as 
intimation  that  he  might  expect  a  severe  sentence.  The  police  offi«f^^^ 
detaining  creditor  then  withdrew,  and  the  insolvent  was  f^^'  K^"*^  ^ 

^  been  ordered  by 

in  consequence  let  out  of  prison  on  Saturday,  the  6th  of  the  magistrate 
April.  At  one  o'clock  on  Sunday  morning  two  police  offi*  ed. 
cers  came  to  the  defendant's  house  and  took  him  into  cus- 
tody upon  a  charge  of  forgery,  and  conveyed  him  to  a 
police  office,  where  he  remained  till  be  was  brought  up 
before  a  magistrate  at  eleven  o'clock  on  Monday  morning. 
The  hearing  of  the  case  was  postponed  until  one  o'clock, 
at  the  instance  of  the  person  who  made  the  charge,  when 
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the  case  was  gone  into,  and  the  magistrate  thinking  there 
was  no  case  made  out  against  the  defendant^  discharged 
him.  In  the  mean  time,  the  prosecutor  had  informed  the 
plaintiff  of  the  circumstance,  who  issued  a  writ  in  this 
action,  upon  which  the  defendant  was  taken  into  custody 
as  he  was  leaving  the  police  office.  The  affidayits  in  sup- 
port of  the  rule  alleged,  that  the  plaintiff  was  in  collusion 
with  the  person  who  preferred  that  charge ;  that  he  was 
present  at  the  hearing  before  the  magistrate,  and  that  the 
charge  was  falsely  made,  for  the  purpose  of  effecting  an 
arrest  in  this  action :  all  which,  however,  was  positively 
denied  by  the  affidavits  in  answer  to  the  rule,  which  stated 
circumstances  from  which  it  might  be  inferred  that  the 
charge  of  forgery  was  not  unfounded,  and  that  the- defen- 
dant's arrest,  preparatory  to  taking  the  benefit  of  the  In- 
solvent Act,  was  concerted  and  fictitious.  It  was  now  con- 
tended, that  as  any  collusion  on  the  part  of  the  plaintiff 
was  expressly  denied,  the  rule  must  be  discharged  (a). 


Parke,  B. — It  has  been  expressly  decided,  that  a  de« 
fendant  discharged  from  legal  custody  on  a  criminal  charge 
is  not  privileged  from  arrest  in  a  civil  suit,  on  his  way 
home  (A). 

Mantel f  in  support  of  the  rule,  contended,  that  even 
supposing  it  sufficiently  appeared  that  there  was  no  collu- 
sion, still,  as  the  arrest  upon  the  criminal  charge  was  wrong- 
ful and  unfounded,  the  subsequent  arrest  was  also  unlawfiil; 
and  he  relied  upon  Barratt  v.  Pfice  (c),  where  it  was 


(a)  See  BartUy  v.  Faber,  2  B. 
&  Aid.  743. 

(6)  See  Jnon,  ante,  Vol.  1,  p. 
157*  There  the  defendaut  had 
been  tried  at  the  Old  Bailey  for 
felony,  in  embezzling  a  sum  of 
money,  but  was  acquitted  and 
discharged;    on   his  leaving  the 


Court,  he  was  arrested  upon  a 
bulable  writ,  for  the  very  money 
which  formed  the  subject  of  the 
indictment,  and  it  was  held  that 
that  arrest  was  lawful.  Goodman 
?.  London^  ante,VoL  2,  p.504,S.P. 
(c)  Ante,  Vol.  1,  p.  726;  2  Moo. 
&  Scott,  651 ;  9  Bing.  756,S.  C 
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held  that,  if  the  sheriff  has  arrested  a  defendant  in  one  1835. 
action  illegally,  he  cannot  afterwards  detain  him  in  another. 
So,  in  Wells  v.  Oumey  (a),  where,  by  the  contrivance  of 
the  plaintiff's  attorney,  the  defendant  was  arrested  on  a 
Sunday  on  a  criminal  process,  for  the  purpose  of  effecting 
an  arrest  on  civil  process,  and  he  was  detained  in  cus- 
tody until  Afoit(fay,  and  then  arrested  on  the  civil  process — 
the  Court  ordered  him  to  be  discharged  out  of  custody. 
Here  the  criminal  arrest  was  unlawful,  because  no  warrant 
had  been  previously  obtained. 

Parke,  B. — It  can  make  no  difference  to  the  defendant 
whether  the  first  arrest  was  unlawful  or  not.  This  case 
depends  upon  the  question  whether  the  plaintiff  was  privy 
to  the  arrest  on  a  criminal  charge;  and  I  think  it  does  not 
sufficiently  appear  that  he  was. 

GuRNEY,  B. — Barratt  v.  Price  proceeded  on  the  ground 
that  the  sheriff  had  been  guilty  of  a  wrongful  act  in  the 
first  instance,  and  that,  therefore,  he  could  not  justify  the 
subsequent  detainer.  If  the  defendant  was  improperly 
arrested  without  a  warrant,  he  has  his  remedy  against  the 
parties  who  caused  it. 

Rule  absolute. 


(a)  8  B.  &  G.  769.    But  in  Mac-  on  the  ground  that  he  had  been 

ftifv.  Warren,  2  Moo.  &  Payne,  before  irregularly  taken  upon  and 

279;  5  Bing.  176,  the  Court  of  C.  discharged  from  criminal  procesn 

P.  refused  to  discharge  a  defen-  at  the  instance  of  the  plaintiff, 
dant  from  custody  under  a  co.  m. 


VOL.  III.  y  Y  p.  p.  c 
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1835.^  tion  was  made  by  him  tmtil  he  was  brought  in  custody  to 
his  attorney,  who  pointed  out  the  mistake  tohim,  and  said, 
that  if  the  oflScer  insisted  upon  taking  him,  the  bail-bond 
must  be  given  in  the  name  otCocken  sued  as  Cocker,  For  the 
defendant,  the  case  of  Scandover  v.  Wame  (a)  was  cited, 
where  the  declaration  averred,  that  the  latitat  commanded 
the  sheriff  to  take  one  Francis  Jones  by  the  name  otJohn 
Jones,  and  that  the  sheriff  arrested  Francis  Jones  by  the 
name  of  John  Jones,  and  that  defendants  became  bound 
for  the  appearance  of  Francis  Jones  arrested  by  the  name 
of  John  Jones;  and  Lord  EUenborough  held,  that  the 
averment  in  the  declaration  was  not  supported  by  evidence 
of  a  latitat  in  the  common  form,  commanding  the  sheriff 
to  take  John  Jones,  though  the  plaintiffs  offered  to  prove 
that  the  defendant  was  the  real  debtor,  and  that  the  writ 
must  speak  for  itself,  and,  though  the  acknowledgment 
might  be  evidence  against  Jones  himself,  it  was  immate- 
rial on  the  issues  raised.  Upon  the  authority  of  this  case, 
Mr.  Baron  Alderson  nonsuited  the  plaintiff.  A  rule  nisi 
for  setting  aside  the  nonsuit,  and  for  entering  a  verdict  for 
the  plaintiff,  haying  been  obtained  by  Barstota — 

Dowling  shewed  cause,  and  relied  upon  the  case  cited 
at  Nisi  Prius  of  Scandover  v.  Wdme,  as  being  precisely 
in  point ;  and  though  there  was  evidence  there  that  the 
real  debtor  was  arrested,  the  plaintiff  was  nonsuited:  so, 
he  contended  that  here  the  issue  was  not  proved,  unless 
it  could  be  said  that  a  writ  issued  against  a  defendant  by 
the  name  of  Cocker  was  a  good  writ  against  him  though 
his  right  name  was  Cocken, 

Lord  Abinger,  C.  B.— It  appears  to  the  Court,  that 
Lord  EUenborough  was  wrong  in  nonsuiting  the  plain- 
tiff in  that  case,  because,  in  point  of  fact,  there  was  evi« 

(«)  2  Campb.  269. 
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llence  of  a  writ  having  issued  against  the  defendant  in  that         IS35. 
action  by  the  name  of  John  Jones:  so  here  it  was  admitted 
that  there  was  a  writ  against  the  defendant,  though  it  had 
the  name  of  Coder  instead  of  Cochen. 

Parke,  B. — The  question  on  the  pleadings  was,  whether 
there  was  a  writ  issued  against  the  defendant  by  the  name 
of  Cocker  instead  of  Cocken,  as  alleged  in  the  declaration; 
that  was  clearly  proved;  and  therefore,  the  issue  being  found 
in  favour  of  the  plaintiff,  this  rule  must  be  absolute.  If 
the  defendant  had  demurred  to  the  declaration,  we  are  of 
opinion  that  it  would  have  been  bad;  and  it  seems  to  us  at 
present,  that'the  declaration  is  now  bad  in  arrest  of  judg- 
ment, and  that  the  defendant  should  therefore  have  a  rule 
for  arresting  the  judgment. 

A  rule  nisi  for  arresting  the  judgment  having  been 
granted — 

Barstow  shewed  cause. — It  is  impossible  to  say  upon 
this  record  which  is  the  right  name :  all  that  appears  is, 
that  a  writ  issued  against  a  man  of  the  name  of  Cocker ^  and 
that  he  gave  a  bond  by  the  name  of  Cocien.  The  plain- 
tiff was  therefore  bound  to  sue  by  the  name  used  in  the 
bail-bond,  and  the  defendant  ought  also  to  be  bound  by 
it.  He  contended,  that  it  was  too  late  now  for  the  defen- 
dant to  take  the  objection,  the  32nd  rule  of  H.  T.  2  WiU.  4, 
which  was  made  in  pursuance  of  the  direction  of  the  11 
Geo.  4^1  If  ill.  4,  c.  70,  directs,  that  where  the  defen- 
dant is  described  in  the  process  or  affidavit  to  hold  to 
bail  by  initials,  or  by  a  wrong  name,  or  without  a  Christian 
name,  the  defendant  shall  not  be  discharged  out  of  custo- 
dy or  the  bail-bond  be  delivered  up  to  be  cancelled,  on  mo- 
tion for  that  purpose,  if  it  shall  appear  to  the  Court  that 
due  diligence  has  been  used  to  obtain  knowledge  of  the 
proper  name.     This  rule  was  intended  to  take  away  an 
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1835.  advantage  which  a  defendant  previously  had;  and  all 
that  it  is  necessary  for  the  plaintiff  to  do  is^  to  shew  that 
he  has  used  due  diligence.  Here,  if  the  plaintiffhad  pro- 
ceeded to  judgment,  it  is  clear  that  the  defendant  might 
have  been  taken  in  execution  by  the  same  name;  and  he 
cannot  be  in  a  better  situation  by  giving  a  bail-bond,  and 
so  getting  out  of  custody,  and  then  breaking  the  condi- 
tion of  it  by  not  appearing.  It  was  decided  in  Crawford  ▼. 
Satchwell(a)^  where  the  plaintiff  brought  trespass  by  the 
Christian  name  of  Archibald^  and  the  defendant  justified 
under  a  ea.  sa.  issued  against  the  plaintiff  upon  a  judg- 
ment against  Arthur,  and  averred  that  the  plaintiff  was 
the  same  person  in  this  action  who  was  sued  by  the  name 
of  Arthur  in  the  former  action,  the  Court,  upon  demur- 
rer, held  the  plea  to  be  good,  the  defendant  having  missed 
his  time  for  taking  advantage  of  the  misnomer,  which  he 
should  have  done  by  pleading  it  in  the  first  action.  But 
in  the  case  of  a  bond  given  in  a  wrong  name,  he  must  be 
sued  in  that  wrong  name,  and  the  execution  must  follow  the 
judgment.  The  late  act  of  3  ^  4  Will.  4,  c.  42,  s.  11 ,  takes 
away  the  right  of  a  defendant  to  plead  in  abatement  for  a 
misnomer;  and  directs  that  in  all  cases  in  which  a  misno- 
mer would,  but  for  that  act,  have  been  by  law  pleadable 
in  abatement  in  such  actions,  the  defendant  shall  be  at 
liberty  to  have  the  declaration  amended  at  the  cost  of  the 
plaintiff,  by  inserting  the  right  name.  That  act  was  evi- 
dently intended  to  take  away  the  right  of  a  defendant  to 
avail  himself  of  a  mere  misnomer,  where  there  was  no 
doubt  of  his  being  the  proper  person.  In  CaUum  t.  Lee- 
son  {b),  the  question  came  before  the  Court,  whether 
since  that  act  a  defendant  has  a  right  to  avail  himself  of  a 
misnomer  by  motion ;  and  though  it  became  unnecessary 
to  decide  the  question,  Mr.  Baron  Bayley  appears  to  have 


(a)  2  Strange,  1218. 
{h)  Ante,  Vol  2,  p.  381 ;  2  G.&  M.  406,  S.  C. 
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been  of  opinion^  that  the  act  applied  to  as  to  prevent  his  .1835. 
doifig  sb.  By  the  old  law,  a  defendant's  right  to  avail  him- 
self of  a  misnomer,  by  moving  to  set  aside  the  proceed- 
ings, was  always  regulated  by  his  right  to  plead  in  abate- 
ment ;  and  therefore,  if  he  suffered  the  time  for  pleading  in 
abatement  to  elapse,  he  could  not  afterwards  avail  himself 
.of  the  objection:  Binfield  ▼.  MtixweU(a);  Salter  q.t.  v. 
Sheargold(b).  Even  the  criminal  law  has  been  altered 
by  taking  away  the  right  of  a  prisoner  to  plead  a  misno- 
mer in  abatement;  the  7  Qeo.  4,  c«64,s.  19,  enabling  the 
Court  to  amend  the  indictment,  and  proceed  as  if  no 
such  dilatory  plea  had  been  pleaded.  If  such  a  mistake, 
.therefore,  had  occurred  in  an  indictment,  the  defendant 
could  not  have  availed  himself  of  it,  neither  could  he  if  he 
had  remained  in  prison  instead  of  coming  out  upon  bail ; 
and  it  was  held  in  Morgan  v.  Bridges  {c\  that  the  sheriff 
may  arrest  a  defendant  by  a  name  different  from  his  own, 
though  he  would  not  be  bound  to  do  so,  or  be  liable  to 
an  action  for  an  escape  for  letting  the  defendant  out  of  cus- 
tody on  such  a  writ.  Here  the  allegation  of  the  arrest 
was  not  materia],  and  need  not  have  been  averred,  ac- 
cording to  Hdyly  v.  Filzgerald{d)f  and  Taylor  v.  Clowe {e)\ 
and  therefore  issue  could  not  have  been  taken  upon  it,  as 
it  would  have  been  an  immaterial  issue.  It  is  not  disputed 
that  the  defendant  was  the  person  who  was  the  real  debtor, 
and  against  whom  the  writ  issued.  Which  was  the 
right  name,  and  which  the  wrong  name,  does  not  appear 
on  the  record ;  it  might  be  that  the  defendant  had  pur- 
posely assumed  a  false  name:  and  therefore  the  Court 
will  not  arrest  the  judgment,  upon  the  ground  that 
Cocken  was  his  right  natne,  and  not  that  by  which  he 
.was  sued. 


(a)  16  East,  159.  {d)  1  Stran^fc,  643. 

(b)  3  T.  R.  672.  (e)  I  B.  &  Aid.  223. 

(c)  I  B.  &  Aid.  647. 
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1835.  Plait  and  Dowling  in  support  of  the  rule. — It  may  be  ad- 

mitted that  it  was  unnecessary  to  aver  an  arrest;  but  k  is 
material  that  there  should  be  proper  process  against  the 
defendant.    The  SSrd  Hen.  6,  c.  9,  s.  1,  directs  that  the 
sheriff,  and  all  other  officers  and  ministers,  shall  let  out  of 
prison  all  manner  of  persons  by  them,  or  any  of  them,  ar- 
rested or  being  in  their  custody,  by  force  of  any  writ,  bill, 
or  warrant  in  any  action  personal,  upon  reasonable  sure- 
ties of  sufficient  persons  having  sufficient  in  the  county 
where  such  persons  be  so  let  to  bail  to  keep  their  days  ia 
such  place  as  such  writs,  bills,  or  warrants  shall  require. 
If  the  bail-bond  had  been  given  by  the  defendant  by  the 
name  in  the  writ,  he  would  have  been  estopped  from 
taking  any  objection;  but  all  that  is  admitted  by  the  bond 
is,  that  he  has  been  arrested  by  a  wrong  name.     Cole  v. 
Hindson  (a)   is  expressly  in  point :  that  was  an  actioa 
of  trespass  for  taking  the  plaintiff's  goods.     The  defen- 
dant justified  under  a  distringas  against  Bichard  Cole, 
and   it  was  averred    that  the   writ    issued   against  the 
plaintiff,  Aquila  Cole,  under  the  name  of  Bichard  Cole; 
upon  demurrer,  the  plea  was  held  bad ;  and  Lord  Ken- 
yon  said,  the   defendants  were  not  justified  in  seizing 
the  goods  of  Aquila   Cole    under  a  distringas  against 
Richard  Cole;  and  the  averment  in  the  plea,  that  AqnUa 
and  Richard  were  the  same  person,  was  not  sufficient,  as 
they  had  not  averred  that  the  plaintiff  was  known  as  well 
by  one  name  as  the  other.    So,  in  Shadgate  v.  Clipson  (b) 
the  same  point  was  determined ;  Lord  EUenborough  say- 
ing that  process  ought  correctly  to  describe  the  party 
against  whom  it  is  issued ;  and  that  the  arrest  of  one  person 
cannot  be  justified  under  a  writ  sued  out  against  another. 
Rex  V.  Sheriff  of  Middlesex  (c)  is  to  the  same  effect. 
The  cases  cited  on  the  other  side  are  distinguishable:  those 
were  applications  to  set  aside  proceedings  for  irregularity, 

(a>  6  T.  R.  224.  (»)  8  East,  238.  («)  2  Chitty,  R.  357- 
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•wWith  must  always  be  made  within  a  reasonable  tkne.  1835. 
Upon  this  record,  it  must  be  taken  that  the  defendant's 
name  was  Cocken:  if  an  issue  had  been  found  for  the 
plaintiff  that  the  defendant  was  known  as  well  by  one  name 
as  the  other,  the  writ  would  be  in  fact  against  him  by 
either  name.  Unless  this  proposition  can  be  supported  to 
the  full  extent,  that  any  man  can  be  arrested  on  a  writ, 
however  different  the  name  in  it  may  be  from  his  own,  this 
declaration  cannot  be  supported ;  and  it  is  very  material 
with  respect  to  the  consequences  which  may  flow  from  such 
a  doctrine:  for  it  is  distinctly  laid  down  in  Foster  (a),  that 
if  there  be  a  mistake  in  the  name  of  the  person  on  whom 
process  is  to  be  executed,  and  the  officer  be  killed,  it  will 
amount  to  no  more  than  manslaughter  in  the  person  ar- 
rested. 

Lord  Abinger,  C.  B. — This  is  a  question  of  very  great 
importance  both  with  regard  to  criminal  and  civil  pro- 
ceedings. A  warrant  is  bad  unless  the  name  is  in  it,  or 
such  a  designatio  persome  as  is  not  likely  to  lead  to  a  mis- 
take (6).  If  a  defendant  were  to  resist  the  sheriff  upon 
a  writ  issued  against  him  by  a  wrong  name,  and  death 
were  to  ensue,  the  question  would  arise  whether  it  was 
murder  or  manslaughter;  I  think  it  better  that  that  ques- 
tion should  not  be  raised.  There  is  no  doubt  that,  before 
the  late  Act  of  Parliament,  this  declaration  would  have 
been  bad ;  and  unless  we  can  infer  that  the  law  was  meant 
to  be  altered  by  the  framers  of  that  act,  and  that  it  was 
intended  that  a  sheriff  should  be  authorized  to  arrest  a 
man  by  any  name  which  happened  to  be  in  the  writ,  this  de- 
claration cannot  be  supported.  It  appears  to  me  that  the 
arrest  was  illegal.  The  rules  of  Court  which  have  been 
cited  cannot  have  altered  the  law,  because  the  Court  had 
no  jurisdiction  by  the  act  under  which  those  rules  were 
framed  to  make  alterations  in  the  law. 

(a)  Post.  312.  before  the  twelve  Judges,  cited  in 

(6)  So  decided  in  Rex  ^,  Hood,     Archbold*8Cr.  Pleading,  by  Jervif. 
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1835.  Parkb^  B. — I  am  entirely  of  the  tame  opiQion.    This 

argument  was  direct^  for  the  purpose  of  considering  the 
effect  of  the  recent  Act  of  Parliament,  which  takes  away 
pleas  in  abatement.  It  is  quite  clear,  that,  before  the  late 
act,  this  bail-bond  would  have  been  void.  The  1 1  Geo*  4 
^  1  Will.  4  only  enables  the  Courts  to  make  rules  to  re- 
gulate the  practice  of  the  Court,  and  not  to  make  altera- 
tions in  the  law.  The  3^4  WilL  4  has  adopted  the  enact- 
ments of  the  7^8  Geo.  4  in  civil  proceedings:  that  act,  how- 
ever, does  not  take  away  entirely  the  consequences  occasion- 
ed by  a  misnomer,  but  only  directs  that  it  shall  not  be  plead- 
able in  abatement :  formerly,  this  suit  could  not  have  gone 
on,  but  now  it  can,  subject  to  the  party's  right  to  bring 
an  action.  It  would  be  too  much  to  hold  that  the  legis- 
lature had  by  that  clause  intended  so  great  an  alteration 
in  the  law,  as  that  a  man  must  submit  to  any  process  upon 
which  he  may  happen  to  be  arrested,  though  the  names 
are  totally  different.  It  appears  to  me  that  he  remained 
in  the  same  situation  that  he  did  before  the  late  act,  except 
that  he  cannot  avail  himself  of  the  objection  by  plea  in 
abatement.  The  plaintiff  might  have  got  over  the  diffi- 
culty by  averring  that  the  defendant  was  known  by  one 
name  as  well  as  the  other,  if  he  could  have  supported  such 
an  averment  by  proof. 

BoLLAND,  B. — It  appears  to  me  that  the  late  act  had  not 
abrogated  or  abolished  the  old  law  upon  this  subject;  and, 
if  so,  there  is  nothing  on  the  face  of  the  pleadings  to  war- 
rant the  arrest. 

Alderson,  B. — The  rule  of  J7.  71  was  framed  upon  the 
supposition  that  the  practice  of  the  Courts  was  different 
with  respect  to  the  mode  of  taking  advantage  of  a  defect  in  the 
process  or  affidavit  to  hold  to  bail  in  not  properly  stating 
the  name  of  the  defendant;  that  rule  was  made  with  a  view 
of  assimilating  the  practice  of  all  the  Courts.    According 
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to  the  old  lawy  il  person  arrested  by  a  wroiig  name  was  not 
bound  to  give  a  bail-bond,  and  the  arrest  was  wrongful. 
It  appears  to  me  that  the  arrest  is  no  more  legal  since  the 
recent  act  than  it  was  before,  but  the  mode  of  taking  ad« 
vantage  of  it  by  a  plea  in  abatement  is  taken  away,  so 
that  it,  in  fact,  reduces  the  writ  of  capias  to  a  mere  sum* 
tnons. 

Rule  absolute  for  arresting  the  judgment. 


Eades  v.  Everatt  and  Another. 

JbdRLE  shiewed  cause  against  a  rule  which  had  been  in  an  action  on 
obtained  by  Rogers,  calling  on  the  defendants  to  shew  [^y„'^;^~^ 
cause  why  they  should  not  pay  to  the  plaintiff*s  attorney   counts  in  the 

I  ...-^  ■  iti-Afl-  13    declaration, 

the  sum  of  40/.  6«.,  on  the  ground  that  the  Master  had  some  inuea 
allowed  that  sum  to  be  set  off  on  the  taxation  of  the  defen*  t'he'pidntiV''' 
dant's  attorney's  costs,  without  prejudice  to  the  plaintiff's   ^^?T*j£f 
attorney's  lien,  or  why  the  Master  should  not  review  hb  tax-  ^Heia,  that 
ation  of  the  defendant's  costs.    From  the  affidavits  it  ap*  taxing  tiie«MU 
peared,  that  two  actions  between  the  above  parties,  one   JJ^J^^?jJ**Ji|° 
an  action  on  the  case,  and  the  other  of  trespass,  were  re-  costs  of  the  de- 

n  1  11         «      •         A      •  mi  •  I  fondant's  issues 

ferred  at  the  last  Sprtng  Assizes.  The  action  on  the  case  from  the  plain- 
arose  out  of  several  distresses  for  rent,  and  was  brought  for  ^^'*tJIJ,*Sen*of 
irregularities  in  the  course  of  those  distresses.    The  arbi-  ***«  pWntiff's 

^  attorney  was 

trator  found  for  the  plaintiff,  with  100/.  damages,  upon  only  upon  the 

eleven  counts  in  the  declaration,  and  he  found  for  the  de-  to  the  piain- 

fendant  upon  the  other  twelve  counts.    The  Master,  on  ^^jj^i^  ^,^ 

the  taxation,  taxed  the  defendants'  costs  upon  the  issues  that  the  ex- 

pense  of  a  wit- 

found  for  them,  at  the  sum  of  40/.  6^.,  which  were  de-.  ness  called  by 
ducted  by  hua  from  the  costs  allocated  to  the  plaintiff,   whose  evidence 
This  motion  turned  upon  the  construction  of  rule  74  of  ^  dS^^d*" 

towards  the  u- 
suet  found  for  the  defendant,  was  properly  aUowed  to  the  defendant,  although  he  gave  some  oti- 
dence  upon  the  other  issues* 
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1836.  H.  T.  2  Will.  4,  directing  that  no  costs  shall  be  taxed  t» 
the  plaintiff  on  any  counts  or  issues  upon  which  he  has  not 
succeeded^  and  that  the  costs  of  all  issues  found  for  the 
defendant  shall  be  deducted  from  the  plaintiff's  costs;  and 
also  upon  rule  93  of  H.  T.  2  WiU.  4,  which  directs, 
that  no  set-off  of  damages  or  costs  between  parties  shall 
be  allowed  to  the  prejudice  of  the  attorney's  lien  for  the 
costs  in  the  particular  suit  against  which  the  set-off  is 
sought;  provided,  nevertheless,  that  interlocutory  costs 
in  the  same  suit,  awarded  to  the  adverse  party,  may  be  de- 
ducted. It  was  contended,  that,  upon  the  construction  of 
these  rules,  the  Master  was  correct  in  setting  off  the  costs 
without  regard  to  the  attorney's  lien,  so  that  the  judgment 
might  be  entered  for  the  balance ;  and  Howell  v.  Hard- 
ing (a),  and  the  late  case  of  George  v.  Elsion  (6),  were 
cited.  Another  objection  was,  that  the  Master  had  al- 
lowed to  the  defendant  the  costs  of  a  witness  of  the  name 
of  Boyce,  who  was  called  by  the  defendants,  and  whom 
the  arbitrator  certified  to  have  been  a  material  witness  for 
the  defendants,  and  that  he  had  given  evidence  on  certain 
of  the  counts  on  which  the  verdict  was  found  for  them, 
and  also  that  he  gave  some  general  evidence  on  two  of  the 
counts,  on  which  a  verdict  was  found  for  the  plaintiffs,  ten 
shillings  being  allowed  for  subpoenaing  him,  and  9L  \^. 
for  his  loss  of  time  and  travelling  expenses. 

Rogers^  being  called  upon  by  the  Court  to  support  the 
rule,  contended,  upon  the  first  point,  that  these  costs  were 
not  interlocutory,  and  that  the  set-off  ought  not  to  have 
been  allowed^ 

Par&e,  B. — The  question  is,  whether  the  attorney  has 
a  lien  for  any  thing  but  the  balance.  The  74th  rule  is 
positive  as  to  deducting  the  defendant's  costs.     Some  is- 

(a)  8  East,  362.  {b)  Ante,  p.  419. 


EASTER  TERM,  5  WILL.  IV.  689 

tfues  being  found  for  the  plaintiff,  and  some  for  the  defen-         1835. 
dant,  the  plaintiff  cannot,  under  any  circumstances,  claim 
more  than  the  balance,  and  therefore  his  attorney  has  no 
lien  except  upon  the  balance. 

Rogers. — ^The  second  objection  is,  that  the  costs  of  the 
witness  Boyce  ought  not  to  have  been  deducted  from  the 
plaintiflfs  costs,  for  his  evidence  was  not  entirely  confined 
to  the  issues  found  for  the  defendant,  and  he  relied  on 
Lardner  ▼•  Dick  {a) :  in  that  case,  some  of  the  issues  were 
found  for  the  plaintiff  and  some  for  the  defendant,  and  it 
was  held  that  the  defendant  was  not  entitled  to  the  costs 
of  his  witnesses,  unless  their  testimony  was  confined  solely 
to  the  issues  found  for  him. 

Parke,  B. — I  think,  looking  fairly  at  the  object  for 
which  this  witness  was  brought  forward,  it  cannot  be  said 
that  the  defendant  is  not  entitled  to  have  the  costs  al- 
lowed him.  If  the  witness  would  not  have  been  brought 
forward,  except  for  the  introduction  of  those  counts  in  the 
declaration  on  which  he  succeeded,  he  was  substantially  a 
witness  on  those  issues:  merely  asking  questions  upon  other 
counts  upon  which  he  really  was  not  brought  forward,  is 
hardly  sufficient  to  warrant  his  being  considered  as  a  wit- 
ness on  the  latter  counts;  but  the  Master  reports,  that 
not  being  able  to  satisfy  himself  upon  the  point,  he  re- 
quired an  affidavit,  which  was  produced,  that  he  was  sub- 
pcenaed  solely  with  the  view  to  those  counts  on  which  the 
defendant  succeeded. 

Alderson,  B. — The  certificate  of  the  arbitrator  is 
merely  that  the  witness  gave  some  general  evidence  on 
two  of  the  issues  found  for  the  plaintiff^  but  does  not  say 
that  it  was  material 

(a)  Ante,  Vol.  2,  p.  333. 
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Rogers^ — There  is  another  objection  to  the  allowance 
which  the  Master  has  made  for  fees  of  counsel.  He  has 
allowed  to  the  defendant  a  much  larger  proportion  in  re- 
spect of  the  fees  and  briefs  than  he  ought  to  have  done» 
and  though  78  out  of  94  items  were  struck  off  the  defen- 
dant's costSi  12.  is  charged  against  the  plaintiff  for  tax- 
ation. 


Parke^  B« — With  respect  to  the  briefs,  the  question  is, 
to  what  issues  the  greater  portion  of  the  briefs  really  be- 
longed. A  very  clear  case  must  be  made  out  before  we 
would  interfere  on  such  an  objection :  and  as  to  the  costs 
of  taxation,  the  Master  had  no  power  to  charge  ^  either 
party.     The  rule  must  be  discharged. 

Rule  discharged. 


An  application 
jnder  the  1  Geo, 
4,  c.  87,  that  the 
defendant  in 
ejectment 
abould  give  se- 
curity, may  be 
made  by  one  of 
•everal  tenants 
in  common,  and 
it  is  not  neces- 
sary that  the  at- 
testing witness 
should  depose 
to  the  execution 
of  the  lease,  if 
it  is  sufficiently 
proved  by  other 
witnesses. 


Doe  d.  Morgan  r.  Rotherham. 

George  had  obtained  a  rule  nisi  under  the  I  Geo.  4, 
c.  87,  s.  1,  calling  upon  the  defendant  to  shew  cause  why 
he  should  not  enter  into  a  recogniaance  to  pay  the  costs 
and  damages  to  be  recovered. 

Buiby  shewed  cause,  and  contended,  first,  that  as  the 
execution  of  the  agreement  under  which  the  defendant 
held,  is  required  by  the  act  to  be  proved  by  aflSdavit,  it 
ought  to  be  proved  by  the  best  evidence,  which  was  that 
of  the  attesting  witness.  Instead  of  which,  the  affidavit 
was  made  by  other  persons*  Secondly,  That  the  landlord 
was  entitled  only  to  an  undivided  third  part.  The  notice 
to  quit  applied  to  all  the  premises,  and  the  dcmAnd  of 
possession  was  of  the  whole.     The  defendant,  in  fact. 
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held  of  three  landlords,  who  were  tenants  in  common. 
He  contended,  that  the  act  was  intended  to  apply  only  to 
those  cases  where  the  landlord  was  entitled  to  the  entire 
possession. 

The  Courts  however,  overruled  these  objections,  and 
made  the  role  absolute. 

Rule  absolute. 


1835. 


ROTHBRHAIff. 


Doe  d.  Sghovell  v.  Roe. 

^ ALLINGER  moved  for  judgment  against  the  casual 
ejector.  The  ejectment  was  brought  to  recover  several 
houses,  some  of  which  were  tenanted ;  and  the  notice  was 
served  upon  the  tenants  in  the  usual  way.  Part  of  the 
property  consisted  of  three  unfinished  houses :  no  one  re- 
sided in  them,  and  there  was  nothing  on  the  premises. 
With  respect  to  the  latter,  a  copy  had  been  stuck  up  on 
the  outside.  It  was  contended,  that,  under  the  circum- 
stances, the  service  was  sufficient^  or,  at  all  events,  that 
he  was  entitled  to  a  rule  to  shew  cause  why  the  service 
should  not  be  good  service;  and  cited  Archbolcts  Practice, 
p.  632,  &c. 

Alderson,  B. — With  respect  to  the  three  unfinished 
houses,  it  would  be  better  that  the  usual  course  should  be 
pursued  as  wher^  the  possession  is  vacant. 


Where  part  of 
the  property  for 
which  an  eject- 
ment was 
brought  con* 
dsted  of  three 
unfinished 
houses,  which 
were  untenant- 
ed, and  there 
was  no  proper- 
ty in  them,  the 
Court  refused 
to  allow  the  8er*> 
▼ice  of  the  de- 
claration by 
sticking  it  up  on 
the  outer  door, 
but  obliged  the 
lessor  of  the 
plaintiff  to  pro* 
ceed  as  upon  a 
vacant  posses- 
sion. 


Rule  refused. 


(m 
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Where  long  affi- 
dtTits  are  filed 
in  support  of  a 
modony  a  grea 
part  of  which  it 
unnecessary,  the 
Court  wiU  refer 
them  to  the 
Master,  and 
make  the  party 
applying  pay 
the  costs  of  the 
unnecessary 
aflldafits. 


Lewis  v.  Woolrych. 

XZ  VMFRE  Y  shewed  cause  against  a  rule  which  had 
been  obtained  by  Richards,  for  staying  proceedings  on  the 
bail-bond  on  payment  of  costs.  He  objected  that  this 
case  had  been  already  before  a  judge  at  chambers,  and 
that  affidavits,  to  the  extent  of  70  or  80  folios,  had  been 
filed:  the  greater  part  of  which,  he  contended,  were 
wholly  unnecessary;  and  he  objected,  therefore,  to  the 
payment  of  costs,  though  he  could  not  resist  the  motion. 

Kelly  and  Richards  were  in  support  of  the  rule. 

Per  Curiam. — It  must  be  referred  to  the  Master  to  see 
how  much  of  the  affidavits  was  unnecessary.  The  party 
who  made  this  motion  must  pay  the  costs  of  such  parts  of 
the  affidavits. 


An  aiBdaTit  of 
Jusdfieation, 
which  stated 
that  the  proper- 
ty of  Che  bail 
consisted  of 
household  fur* 
niture  and  ef- 
fects, was  held 
not  to  be  suffl- 
dent,  without 
stating  where 
the  property 
was. 


Cooper's  Bail. 

rvALESBY  objected  to  the  affidavit  of  justification, 
on  the  ground  that  it  was  not  sufficiently  precise.  It  was 
in  this  form:  ''D.  S.,  of  &c.,  one  of  the  bail  for  the 
above-named  defendant,  maketh  oath  and  saith,  that  he 

is  a  housekeeper,  residing  at ;  tj^at  he  is  worth 

property  to  the  amount  of  £ ,  over  and  above  his  just 

debts,  and  every  other  sum  for  which  he  is  now  bail ;  that 
he  is  not  bail  for  any  defendant  except  in  this  action,  and  ex- 
cept for/.  C.  G,  at  the  suit  of  C.  D.  in  the  Court  of  King^s 
Bench,  in  the  sum  of  £50;  that  this  deponent's  prop^^'ty* 

to  the  amount  of  the  said  sum  of  £ ,  over  an<i  above  all 

his  just  debts,  and  all  other  sums  for  wWch  he  is  now  bail 


EASTER  TBRMj  5  WILL.  IT. 


683 


M  aforesaid^  consists  of  household  furniture  and  eifectSi         IS3B. 
and  good  book  debts,  and  that  deponent  bath  for  the  last      cooper's 
six  nfbntbs  resided  at  &c.  aforesaid."    He  cited  De  Bode*s         ^^' 
Bail  (a);  and  contended,  that  it  did  not  sufficiently  appear 
where  the  property  was. 

J.  JervU,  contrd,  urged  that  the  property  being  de- 
scribed as  household  furniture,  it  must  be  supposed  to  be 
in  the  house  where  the  bail  was  alleged  to  reside. 

Alderson,  B. — I  think  the  affidavit  ought  to  have  spe- 
cified more  particularly  the  situation  of  the  property,  and 
that  it  is  defective  on  that  ground. 

Bail  rejected. 
(a)  Ante,  Vol.  1,  p.  368. 


Clarke  v.  Crockford. 

O.  C  JONES  had  obtained  a  rule  to  shew  cause  why  After  a  rule  nUi 
the  bail-bond  should  not  be  delivered  up  to  be  cancelled,  edfoTcmcemng 
for  irregularity,  with  costs,  on  the  ground  that  the  affidavit  f  ****^**^*. 
to  hold  to  bail  did  not  specify  the  amount  of  the  bill  the  affidaTit  to 
of  exchange  upon  which  the  action  had  been  brought.         plaintiff  offe'red 

to  consent  to  a 
Judge's  order  to 

Wordsworth  now  shewed  cause,  on  an  affidavit  which  the  same  effect, 

the  costs  to  be 

Stated,  that,  after  the  rule  nui  had  been  obtained,  the  costsin  the  cause 
plaintifTs  attorney  had  offered  to  the  defendant's  attorney  tobebrol^ht-- 
to  consent  to  a  Judge's  order  to  the  same  effisct  as  that  ^f^  ^  "°'" 

^  withstandipg 

contained  in  the  rule,  the  costs  to  be  costs  in  the  cause,  this  oflfer,  the 
and  no  action  to  be  brought.    He  contended,  that,  admit-  entiUed  toha^t 
ting  the  affidavit  of  debt  to  be  defective,  the  Court  would  aL^tc  wlih^ 

VOL.  III.  Z  Z  D.  P.  C.         «»t^ 
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1835.^      noty  under  these  circumstances,  make  the  rule  absolute 
with  costs.  Sed 

Per  Curiam. — If  you  had  offered  to  pay  the  costs  of  the 
rule  iiMJ,  that  would  have  been  so ;  but  as  that  was  not 
the  case,  the  rule  must  be  absolute,  on  the  terms  prayed. 

Rule  absolute  with  costs. 


Clarke 

V. 

Crockpord. 


The  King  r.  Woollett, 

piea^^aiHnfor-  ^OHN  JER  VIS  obtained  a  rule  nisi  to  set  aside  the 
nation  on  the     demurrer  to  a  plea  to  an  information,  for  irregularity.     It 

revenue  nde  of  ^  '  o  ^ 

the  Court  of  JBc-  was  a  revenue  cause.     The  demurrer  was  general.     The 
not^require^r      ^ulc  was  movcd  for  on  two  grouuds: — First f  that  there  was 

^*8tated7n  the**  "^  "^*®  *"  *^®  margin  of  the  cause  of  demurrer,  according 

margin,  accord-  to  the  sccond  rule  of  H.  T.  4  W.  4,  which  directs,  that 

J7.J.4fr.4,but  in  the  margin  of  every  demurrer,  before  it  is  signed  by 

bytheAttoraey-  counsel,  some  matter  of  law  intended  to  be  argued  shall 

General  before  be  Stated ;  and  if  any  demurrer  be  delivered  without  such 

It  la  delivered.  ^  '' 

Statement,  it  may  be  set  aside;    and,   secondly,   that  it 
was  not  signed  by  the  Attorney-General. 

Kaye  shewed  cause. — The  rule  which  requires  some 
ground  of  demurrer  to  be  stated  in  the  margin  was  made 
under  the  provisions  of  the  1 1  Geo.  4^1  Will.  4^  c.  70, 
s.  11,  which  enables  the  Judges  of  the  superior  Courts, 
jointly,  or  any  eight  or  more  of  themj  to  make  general  rules 
for  regulating  the  proceedings  of  all  the  Courts,  in  matters 
over  which  all  the  Courts  have  a  common  jurisdiction;  and, 
therefore,  this  being  a  cause  which  could  only  be  prosecuted 
on  the  revenue  side  of  this  Court,  that  rule  does  not  apply ; 
and  with  respect  to  the  other  objection,  there  is  no  autho- 
rity for  saying  that  the  rule  respecting  the  signature  by 
counsel   applies  to  signatures  by  the  Attorney-General; 
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and  there  is  an  affidavit  that  the  demurrer  is  now  properly         1835. 
signed. 


John  Jertis^  in  support  of  the  rule,  contended  that  the 
demurrer  was  bad  on  both  grounds ;  and  with  respect  to 
the  signature  by  the  Attorney-General,  he  contended,  that 
the  signature  which  had  been  put  since  the  rule  had  been 
obtained  was  of  no  avail.  It  is  stated  upon  the  afSdavit, 
that  the  practice  is  to  deliver  to  the  clerk  in  court  all 
pleadings  (which  require  to  be  signed  by  the  Attorney* 
General)  properly  signed,  before  they  are  delivered. 

Lord  Abinoer,  C.  B. — As  the  practice  is^  that  all 
pleadings  should  be  signed  by  the  Attorney-General,  I 
think  they  ought  to  be  signed  before  delivery.  The  rule 
must  therefore  be  absolute  on  that  ground. 

Parke,  B. — The  rule  which  requires  a  matter  of  law 
to  be  stated  in  the  margin  is  not  founded  on  the  late  act 
of  the  3  ^  4  /Fl  4,  c.  42,  but  upon  the  previous  act,  which 
directed  that  the  Judges  should,  in  matters  over  which 
the  Courts  of  law  have  a  comment  jurisdiction,  make  general 
rules  of  practice  apphcable  to  all  the  Courts.  The  first 
objection,  therefore,  is  not  sustainable.  Upon  the  other 
ground,  the  rule  must  be  absolute. 

Rule  absolute. 


The  Kino 

V. 

Wqollbtt. 


Hill  r.  Payne. 

JL  URNER  moved  for  a  rule  to  shew  cause  why  the  Where  a  defen- 
venue  should  not  be  brought  back  from  Berkshire  to  Mid-  edtfie^«L/to' 

the  county 
where  the  cause 
of  action  arose,  it  was  held  to  be  no  reason  for  bringing  back  the  venue,  that  the  action  was  for  the 
balance  of  an  election  dinner,  and  that  the  defendant  was  treasurer  of  the  county,  and  an  elec* 
tioneering  agent,  and  a  person  of  great  influence  there — ^it  being  a  special  jury  cause. 

zz2 
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1836. 


dlesex,  on  an  affidavit  of  the  plaintiff  that  the  action  was 
brought  to  recover  a  sum  of  99L  is.  Sd.,  the  balance  of  the 
expense  of  an  electioneering  dinner — that  the  defendant 
was  a  person  of  great  influence  in  the  former  county — that 
he  was  treasurer  of  the  county — and  an  electioneering 
agent.    It  was  a  special  jury  cause. 


Lord  AeiNGBRy  C.  B. — There  is  no  reason  to  suppose 
that  the  jurors  will  be  improperly  biassed.  I  think  there 
are  not  sufficient  grounds  for  the  motion. 

Rule  refused. 


In  ejectment, 
it  U  no  answer 
to  a  rule  for 
judgment 
aain  case 
of  a  nonsuit, 
that  the  plain- 
tiff's agent  had 
been  let  into 
possession  by 
the  tenants,  it 
not  appearing 
that  it  was  with 
the  consent 
of  the  defen- 
dant, who  was 
the  landlord. 


Doe  d.  Draper  v.  Dyer. 

yy HITMORE  shewed  cause  against  a  rule  for  judg- 
ment as  in  case  of  a  nonsuiti  upon  an  affidaviti  which 
alleged  that  some  time  before  the  rule  had  been  obtained, 
the  tenants  had  consented  to  give  up  possession  to  the 
agent  of  the  lessor  of  the  plaintiff,  which  they  accordingly 
did,  and  that  he  had  had  possession  ever  since. 

Welsby  in  support  of  the  rule. — We  are  defending  as 
landlord :  perhaps  the  tenants  had  no  right  to  give  up 
possession  to  the  plaintiff. 

Parke,  B. — I  think  it  ought  to  appear  that  the  posses- 
sion was  given  up  with  the  consent  of  the  defendant  The 
compromise  may  have  taken  place  behind  the  landlord's 
back.     A  peremptory  undertaking  must  be  given. 


Rule  discharged  on  a  peremptory  undertaking. 
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Greenslade  V,  Ross  and  Another.  " 

X  HE  venue  in  this  action  had  been  changed  from  Mid-  in  an  action  on 
dlesex  to  Lancashire,  on  the  usual  affidavit  that  the  cause  m^i  p^bu^hed 
of  action  arose  at  Liverpool  and  not  elsewhere,  and  upon  '**  *  «>«nty 

*^  ^         newspaper,  call* 

special  ground  that  the  residence  of  the  witnesses  for  the  the  LkKrpooi 
defendant  was  in  Lancasfure.    It  was  an  action  brought  venue  having 
to  recover  damages  for  an  alleged  libel,  published  in  a  Jt^gdefendant 
county  newspaper,   called   the  Liverpool  Chronicles  to  uponanaffida- 
which  the  general  issue  was  pleaded,  and  also  a  special  cause  of  action 
plea,  justifying  the  charges  contained  in  the  libel,  which  county  of  Lan- 
were  of  swindling  committed  at  Liverpool     In  support  of  ^^^^^  "^^ 
an  application  to  bring  back  the  venue  the  plaintiff's  af-  upon  apeciai 

grounds  as  to 

fidavits  now  alleged  that  there  was  no  truth  in  the  libel,  residence  of  wit- 
and  that  he  believed  he  should  not  have  a  fair  trial  in  Zi-  ren^Md^to^ring 
verpool,  it  being  generally  understood  that  the  next  assizes  ^^^  ^*  ^^^"^ 
would  be  held  there.     The  plaintiff  also  swore  that  he  had  county,  upon  an 
eight  witnesses  in  London,  and  that  notice  of  trial  had  plaintiff  had 
been  given,  and  brieft  prepared.  ffi^T^d 

that  notice  of 

Parke,  B. — He  does  not  swear  that  the  eight  witnesses  gi^em and  briefs 
are  necessary  to  disprove  the  justification.  prepared i  it  ap- 

^  *^  ^  pcaring  that  se* 

veral  wittiessea 

Lord  Abinoer,  C.  B. — If  the  defendant  withdraws  the  ^^  ilvJd^at' 
plea  of  the  general  issue,  the  libel  will  then  be  admitted,  i'^iS'^i"* 
and  will  most  probably  render  it  unnecessary  to  call  many  agreeing  to 
of  the  plaintiff's  witnesses.  general  issne, 

rely  upon  hia 

Mansel,  suggested  that  the  defendant  should  furnish  cati4»n,  and  fur- 
the  plaintiff  with  a  copy  of  the  newspaper;  as  that  would  JlrTth  a*coM  of^ 
save  the  expense  of  producing  the  copy  filed  at  the  Stamp  the  newspaper. 
Office,  under  the  statute  38  Geo,  3,  c.  78. 

Cowling,  for  the  defendant,  having  agreed  to  this — 

The  Court  discharged  the  rule  on  the  above  terms. 

Rule  discharged. 
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Morris  v.  Smith. 
Adefendmiit(an  JMLlLLER  Dioved  to  sct  aside  the  copy  and  service  of  a 

attorney)  was  •       /» 

described  in  a     Writ  of  summons,  On  the  ground  that  the  defendant  was 
mons  aa^of         ^^^  properly  described.     The  defendant  was  an  attorney, 


?^«^^«^^:    and  was  described  as  "of  Paper  Buildings,   Temple/" 
--Held,  suffi-     He  contended,  that  the  description  was  not  sufficient,  and 

that  some  addition,  such  as  "gentleman,"  ought  to  bare 

been  given  to  him. 

Lord  Abinoer,  C.B. — ^The  Act  does  not  require  the 
addition  of  a  defendant  to  be  given :  from  the  place  of  the 
defendant's  residence,  we  may  presume  him  to  be  a  "  gen- 
tleman.*' 

Rule  refused. 


Wordsworth  v.  Brown. 

In  an  action  on  XN  assumpsit  on  a  bill  of  exchange  by  the  payee  against 

change  the'de-  the  acceptor,  defendant  pleaded  want  of  consideration, 

^"a^lwof*'  concluding  with  a  verification.      The  plaintiflF  did  not 

wantofconsi-  reply  in  denial,  but  added  the  similiter.     A  verdict  was 

deraUon,con-  .  ^      ^,         \  ^   ^-a 

eluding  with       given  for  the  plaintiff. 

a  verification: 

itead  of  reply-'  Mansel  having  obtained  a  rule  nisi  for  arresting  the 
l.fa'Jn'S^^te..  judgment,  or  for  a  repleader- 

merely  added  a 

^vw^^AtoT ^"  Humfrey  shewed  cause,  and  contended,  that  the  defen- 
piaintiff;  the        dant,  by  coinff  down  to  trial,  admitted  that  the  issue  was 

Court  held,  that  7  . 

the  record  was  properly  joined;  and  that,  at  all  events,  the  plaintiff  ought 
thauhTre  must  ^^  ^®  permitted,  on  payment  of  costs,  to  amend,  so  as  to 
be  a  repleader;    mate  the  record  appear  correct. 

but,  to  save  ex-  *■  "^ 

pense,  the  plain- 

tiff  was  aUowed        p^^  Curiam.— There  has  been  a  mis-trial,  as  no  issue 

to  amend  on 

paymentofcoiti.  was  joined.     The  plaintiff,  to  save  the  formality  of  en- 
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tering  a  judgment  of  repleader  to  the  plea,  had  better         1835. 
amend  by  replying  to  the  plea,  and  which  he  may  do  on   wordiworth 
payment  of  costs.     Unless  he  amends,  there  must  be  a  ^' 

Brown. 

repleader. 

Rule  accordingly. 


Joseph  t>.  Perry. 

a3  WJINN  moved  to  discharge  an  order  of  Gurneyt  B. —  The  usual  rule 

A  rule  for  a  special  jury  had  been  obtained  in  full  Court,  oburnedfor  a 

and   Gumey,  B.,  ordered  that  it  should  be  struck  the  Jg^^^^Jfl^X^tf 

next  day.     He  objected  that  the  order  was  irregular,  be-  &  ja^ge  at 

,  ,  ,  cbambersj  upon 

cause  the  act  requires,  that  the  jurymen  should  have  ten  the  statement  of 

days*  notice  (a),  and  that  a  Judge  at  chambers  had  no  att^oniey!  with- 

power  over  a  rule  of  the  full  Court,  and  also  that  it  was  ^^\  affidavit, 

*  ordered  a  spe- 

made  upon  the  mere  statement  of  the  plaintiff's  attorney  daijury  tobe 

.^1       ^  /v«i      '.  struck  next  day. 

Without  any  amdavit.  Xhe  Court  re- 
fused to  set  aside 
that  order  as 

Parke,  B.^ — We  cannot  lay  it  down  as  a  general  rule,  being  irregular. 
that  a  Judge  at  chambers  can  act  only  upon  affidavit.  It 
would  be  a  great  evil  to  suitors  if  it  were  so;  and  as  it  does 
not  appear  Chat  any  objection  was  made  to  the  learned 
Judge  that  he  had  no  power  over  a  rule  of  the  full  Court, 
I  think  this  rule  should  be  refused. 

The  other  Barons  concurred. 

Rule  refused. 

(a)  6  Geo.  4,  c.  60,  s.  25. 
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Lewis  v,  Browne. 

The  Court  re-  Jl^.  V,  WILLIAMS  shewed  cause  against  a  rule  which 
aside  an  inter-  ^^^  ^^^i^  obtained  by  KnowleSf  calling  upon  the  plaintiff 
iTnUwhi^'ad  *^  shew  causc  why  the  interlocutory  judgment  and  scire 
been  irregularly  fados  issued  thercon  should  not  be  set  aside  on  payment 
yean  ago)  upon  of  costs.  The  judgment  was  signed  in  1831 ,  and  in  1832 
cosu^^thouffh  ^^  application  was  made  to  a  judge  at  chambers  to  set 
proceedings  by    ^^e  judgment  aside  for  irreinilarity.  on  the  ground  that 

«cf>e/aci«  had  ,,,  .  ,iti  <.,  i 

been  only  lately  no  rule  to  plead  was  given ;  and  the  Judge  refused  to  make 
commence  .       ^^  order.    The  present  application  therefore  is  much  too 

late. 

Knowles  in  support  of  the  rule. — Tne  judgment  was 
clearly  irregular  for  want  of  a  rule  to  plead,  and  there  has 
been  a  long  interval  between  the  judgment  and  scire  facku^ 
which  was  only  lately  sued  out.  This  application  is  made 
upon  payment  of  costs  to  let  the  defendant  in  to  plead. 

Per  Curiam. — The  motion  is  too  late. 

Rule  discharged  with  costs. 


Swain  and  Others  9.  Lewis. 

To  an  action  on  ASSUMPSIT  on  a  bill  of  exchange  by  the  payee  against 

chang^^i^inst  the  indorscr.     The  defendant  pleaded  want  of  notice  of 

TfendawT''  ^^  *^®  presentment,  and  concluded  his  plea  to  the  country, 

pleaded  that  he  ^q  simiUier  was  added,  and  the  cause  went  down  to  trial, 

pres^nt^nr  ^  The  plaintiff  having  obtained  a  verdict,  a  rule  nisi  was 

m^T^"^  obtained  by  Mansel  to  set  aside  the  verdict,  and  for  a  new 

country.    The 

plaintiffomittedto  add  the  wmiKter;  and  after  a  verdict  for  the  plaintiff,  the  defendant  moved 

for  a  new  trial  because  there  was  no  issue  joined:  but  as  the  plea  concluded  with  an  *'  &c", — Held, 

that,  after  verdict,  the  "  &c"  might  be  considered  to  include  the  timUier,  and  that  the  record  was 

sufficient. 
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trial.     It  was  contended ,  that,  as  the  plaintiff  had  not  1835. 

added  the  similiter,  issue  had  not  been  jomed,  and  that  ^^^^^ 
the  trial  was  improperly  had. 


Lewis. 


Humfrey  shewed  cause. — ^The  defendant's  plea  con- 
cluded with  an  *'  &c./'  which  may  be  considered  as  in- 
cluding the  simiUter,  which  is  mere  form. 

PabkEi  B. — As  there  is  an  "  &c."  at  the  end  of  the 
plea,  I  think  that  is  sufficient  after  verdict. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


Best  v.  Argles. 

rr  .  H.  WATSON,  on  behalf  of  the  defendanti  applied  for  where  a  defen- 

a  rule  to  shew  cause  why  a  sum  of  106/.  should  not  be  paid  ^^  la^Tfor'asum 

out  of  Court  to  the  defendant,  unless  the  plaintiff  put  in  ®/"2^'  i"^ 

an  answer  to  a  bill  filed  in  Chancery  for  an  injunction  lowed  him  to 

within  three  weeks.     The  plaintiff  was  the  assignee  of  an  court  to  abide 

insolvent  debtor,  and  the  question  between  these  parties  j^'^it^on^*" 

was,  whether  the  defendant  was  entitled  to  retain  a  sum  ^y  h>»  ^ 

the  Court  of 

of  money  which  he  had  received  under  an  order  from  the  chancery  for  an 

bankrupt,  or  whether  the  money  passed  to  the  assignees,  which^^as 


ac- 

The  cause  was  tried,  and  the  plaintiff  nonsuited;  but  upon  ^^^^7  «>«^« 
a  motion  to  enter  a  verdict  for  the  plaintiff,  the  Court  1884,  but  the 
was  of  opinion  that  the  assignee  was  entitled  at  law  to  re-  fng  absconded 
cover  the  money,  and  that  the  defendant's  only  remedy  ^^^l^^. 
was  in  equity.     The  money  was  ordered  to  be  paid  into  ^^^  ^^  ^f^^- 

jAant  was  unable 

Court  to  abide  the  event  of  an  application  to  the  Court  of  togetaninjunc- 
Chancery;  and  the  Court  also  made  an  order,  upon  an  ap-  nierito^ though 

he  had  got  the 
common  injunc- 
tion, this  Court  refused  to  make  an  order  that  the  defendant  might  receive  the  money  out  of  Court, 
though  a  considerable  time  had  elapsed  since  the  bill  was  filed. 
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1835.  plication  for  that  purpose,  that  execution  should  be  stayed 
till  the  question  in  the  Court  of  Chancery  was  decided. 
A  bill  in  CAanc^ry  was  accordingly  filed  in  January,  1884, 
by  the  defendant  in  this  suit,  and  all  means  were  adopted 
to  compel  ah  appearance  by  the  defendant  in  ^hat  suit  (the 
present  plaintifi^),  and  to  make  him  put  in  an  answer;  but 
he  having  absconded,  and  his  attorney  refusing  to  enter 
an  appearance  for  him,  an  injunction  was  obtained,  but 
not  upon  the  merits,  and  the  bill  could  not  be  taken  pro 
cofifessOf  because  it  would  be  necessary  for  the  plaintiff  in 
the  Chancery  suit  to  make  an  affidavit  that  the  defendant 
was  out  of  the  jurisdiction  of  the  Court,  and  the  plaintiff 
was  not  in  a  condition  to  make  such  an  affidavit  It  was 
now  contended,  that  Mr.  Argles  having  waited  a  reason- 
able time,  and  nothing  having  been  done  by  the  plaintiff  in 
this  suit  to  shew  that  he  intended  to  resist  the  application 
to  the  Court  of  Chancery,  the  defendant  ought  to  be  al- 
lowed to  take  out  the  money,  otherwise  it  might  remain 
in  Court  for  ever. 

Lord  Abinoer,  C.  B. — ^I  do  not  see  how  this  Court  can 
make  the  order  required.  I  think  that  any  application 
on  the  subject  should  be  made  to  the  Court  of  Chancery. 

Parke,  B. — I  think  this  Court  has  done  as  much  as  it 
ought  to  do.  Perhaps  the  Court  of  Chancery  might  hold 
the  defendant  was  not  entitled  to  the  money.  I  think  this 
rule  should  be  refused. 

Rule  refused. 
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A  m\e  for  an 
attachment 
against  an  eze- 


In  re  Edward  Barwick. 

Amos  moved  for  an  attachment  for  disobedience  to  a 
rule  of  Courts  which  had  been  made  absolute  against  an 

executor  for  not  accounting.  *^^  ^**5  "®* 

^  accounting  pur- 

The  rule  nisi  was  personally  served,  but  not  the  rule  suant  to  a  rule 

absolute.     Several  attempts  had  been  made  to  serve  him  made  absolute, 

personally,  but  without  success;  and  it  was  alleged  in  the  ^]*"|^n*\ 

affidavit,  that  he  kept  out  of  the  way  to  avoid  being  served.  *>««n  personally 

serredf  upon  an 

A  copy  had  been  left  with  the  defendant's  daughter  at  his  affidavit  that  the 

i^«i^pnrP  defendant  kept 

resiaence.  ^^^  ^f  the  way 

to  avoid  being 

Parke,  B. — You  must  make  out  a  very  strong  case  be-  thatVcopy  had 

fore  the  Court  will  allow  any  thing  short  of  a  personal  ser-  J®*"  **^  f*  ^* 

•^  ®  '^  house  with  the 

vice  to  be  sufficient.  daughter  of  the 


defendant 


The  Court  granted  a  rule  nisi,  which  was 
afterwards  made  absolute,  no  cause  being 
shewn  (a). 

(a)  In  Re  Fennell,  a  similar  kept  out  of  the  way;  and  the  rule 

rule  was  granted,  where  the  ser-  was  afterwards   made   absolute, 

vice  was  on  the  wife,  who  said  that  Exch.  same  Term, 
her  husband  was  in  ^fficulties,  and 


Richmond  v.  Parkinson  and  Lord. 

frlLMORE  moved  for  an  attachment  against  both  Personal  service 

the  defendants,  for  non-payment  of  money  pursuant  to  beforeanattach- 

an  award   and   the  Master's  allocatur,    the  amount  of  "*°5*^°*^ 

'  obtained  for 

damages  having  been  referred,  at  the  trial,  to  an  arbitra-  non-perform- 

tor.      Parkinson  had  been  personally  served,  and  a  de-  award  on  which 

mand  made  upon  him ;  but  though  four  attempts  had  been  ll]^,'^^^'^ 
made  to  serve  the  other  defendant,  the  plaintiff  had  been 
unable  to  do  so,  and  only  his  wife  and  his  clerk  could  be 
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1835.        met  with^  who  said,  that  the  defendant  could  not  be  seen, 

Richmond     ^®'"g  ^^  *  ^^^  8^^®  ^f  health  and  very  much  engaged. 
«•  It  was  also  sworn,  that  the  defendants'  attorney  had  un- 

Parkinson 

dertaken  to  indemnify  both  the  defendants  from  all  costs. 

Parke,  B. — You  may  take  your  attachment  as  to  Par- 
kinson, but  not  as  to  Lord;  for  the  rule  is  not  to  grant  an 
attachment  without  personal  service,  where  there  is  an- 
other remedy*  This  is  an  award  on  which  an  action  wiO 
lie ;  you  may  elect,  therefore,  whether  you  will  bring  your 
action  against  both,  or  have  an  attachment  against  Par* 
kinson  only. 

Rule  accordingly. 


Hill  v.  Prosser. 

A  modon  to  X  HIS  was  an  application  by  the  defendant  to  postpone 
rnuntof*''  the  trial  of  a  cause  tiU  the  sittings  in  Triniiy  Term,  upon 
the  absence  of  a  ^^  affidavit  of  the  absence  of  a  material  witness. 

material  wit- 
ness, need  not 

^'sSaffof  ^  fF.  H.  Watson,  in  shewing  cause,  objected  that  there 
merits.  ^^s  no  affidavit  of  merits. 

Parke,  B. — Generally,  upon  such  a  supervenient  dis- 
covery as  the  absence  of  a  material  witness,  it  is  not 
necessary  to  swear  to  merits  for  the  purpose  of  a  motion 
of  this  nature. 

The  rule  was  disposed  of  on  other  grounds. 


u 
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Smith  9.  Rigby.  '     " 

John  JERVIS  shewed  cause  against  a  rule  which  bad  Where  issue 

been  obtained  by  Cowlings  for  judgment  as  in  case  of  a  the  24th  ^oeem- 

nonsuit.    The  affidavit  on  which  the  rule  was  obtained,  G^'omscl^d' 

stated,  that  issue  was  joined  on  the  24th  November  last,  ^^  pUintiflF  did 

^  ,      not  give  notice 

and  that  the  plaintiff  had  not  proceeded  to  trial.     It  did  of  trui:— JBTeU, 

not  say  that  any  notice  of  trial  had  been  given.     He  ob-  asVotiMofa 

jected  that  the  affidavit  ought  to  have  shewn,  whether  it  J^^^^vedfor' 

was  a  town  or  country  cause;  and  he  contended,  that  if  it  ^^er  one  assue 

,  ,  ,  had  pessed. 

was  a  country  cause,  as  no  notice  of  trial  was  given,  the  Unless  the  nmi- 
motion  ought  not  to  have  been  made  till  after  the  second  -^^  cannot  be 
assize  la).  sudtobejoin. 

^   '  ed  for  the  pur- 

The  Court  overruled  these  objections,  and  held,  that  motion, 
either  way  the  pliantiff  had  made  default 

It  was  then  objected,  that  issue  was  not  joined,  the 
similiter  not  having  been  added.  To  this  it  was  an* 
swered,  that,  as  the  last  pleading  concluded  to  the  country, 
the  Mffif /i/er  might  have  been  added  by  the  plaintiff  at  any 
time. 

The  Court  held  the  objection  fatal. 

Rule  discharged. 

(a)  See  note  to  R.  69,  H.  T^  2  Will.  4,  Jervis's  Rules. 


Stoughton,  Executor,  v.  The  Earl  of  Kilmorey. 

XJECLARATION  in  assumpsit,  on  a  promissory  note.  To  an  action  on 

given  by  the  defendant  to  the  testator.  note%y  the 

Plea— that  the  Earl  made  the  said  promissory  note  ^y^^y^°„^,f  * 

io  the  said  first  count  mentioned  without  any  value  or  the  maker,  the 

,  ,  defendant 

consideration  whatever  for  so  doing,  or  for  his  paying  the  pleaded  that  he 

amount  thereof,  or  any  part  thereof.     And  this  the  said  J^hout  any*^ 

Earl  is  ready  to  verify,  &c.  wnsideration:— 

■^  ^'  Held  bad  upon 

Demurrer,  assigning  for  special  causci  that  it  does  not  special  demur- 
rer. 


706 


Earl  of 

KiLMOREY. 


CASES  ON  POINTS  OF  PRACTICE,  EXCH. 

appear  by  the  plea  bow  tbere  was  no  consideration ;  and 
that  the  plea  ought  to  have  concluded  to  the  country,  and 
not  with  a  verification. 

Chandless  in  support  of  the  demurrer. — ^The  plea  merely 
says  that  the  Earl  made  tbe  note  without  any  considera- 
tion:— that  might  be  perfectly  true,  and  yet  the  action 
might  be  maintained  in*  respect  of  some  consideration  at 
the  time  of  the  delivery  of  the  note  or  afterwards.  Easton 
V,  PrcUchett  (a)  may  be  considered  as  having  decided  that 
such  a  plea  is  bad  upon  special  demurrer. 

Wightman  was  called  upon  by  the  Court  to  support  the 
plea. — If  the  note  was  made  without  any  consideration,  it 
was  a  good  defence  to  plead  that  fact,  and  no  inconvenience 
would  arise  to  the  plaintiff,  because  a  general  replication 
would  be  sufficient,  and  the  defendant  would  be  bound  to 
shew  affirmatively  at  Nisi  Prius  that  there  was  no  con- 
sideration for  the  bill.  It  was  decided  in  Bramah  v. 
Baker  {b),  that  it  was  unnecessary  to  state  tbe  considera- 
tion in  a  replication. 

Lord  Abinger,  C.  B.— All  the  benefit  intended  by  the 
new  rules  would  be  lost  if  we  were  to  allow  such  a  plea  as 
the  present.  The  plea  ought  to  have  shown  how  there 
was  no  consideration. 

Parke,  B. — It  was  intimated  in  Easion  v.  Pratcheii, 
that  such  a  plea  as  tbe  present  would  probably  be  held 
bad  on  special  demurrer ;  and  I  am  of  opinion  that  it  is. 
The  plea  ought  to  contain  affirmative  matter. 

Wightman  applied  to  amend,  but  tbe  Court  said  that 
they  could  only  allow  an  amendment  upon  a  special  affida- 
vit of  merits. 

Judgment  for  the  plaintiff. 

(a)  Ante,  p.  473.  (6)  Ante,  p.  392. 
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1835. 

LOWLESS  f7.  TiMMS. 

XyROMPTON,  on  behalf  of  the  defendant,  moved  for  ifthepUdndfi; 
leave  to  change  the  venue  on  the  usual  terms.  The  ney,*d«c/nor 
officers,  he  stated,  objected  to  draw  up  the  rule,  because  *"*"  iuchjbat 

•^  *  appean  by  an- 

they  knew  that  the  plaintiff  was  an  attorney,  though  he  other  attorney, 

did  not  sue  as  such,  but  appeared  by  another  attorney,  may  change  the 

He  contended,  that  as  the  plaintiff  did  not  sue  as  a  privi-  J^"(^*on 

leged  person,  the  officers  had  no  right  to  take  notice  of  it.  ^«  ^^^  ^^^ 

vit. 

Alderson,  B. — You  are  entitled  to  your  rule. 

Rule  granted. 


Scales  p.  Saroesom. 
Upon  an  execution  issuing  against  the  defendant  in  where, in con- 

1  .  .  .  CO  sequence  of  a 

this  action,  a  claim  was  made  by  a  person  of  the  name  of  claim  made  to 
Sanders  to  the  goods  seized  by  the  sheriff.     An  applica-  f^eriffTn  ex^ 
tion  was  thereupon  made  to  the  Court,  under  the  Inter-  coifrt  o'rdered 
pleader  Act,  and  an  issue  directed  to  be  tried  between  the  claimant  to 

,      ,         proceed  to  trial, 

the  claimant  and  the  plaintiff,  upon  the  former  bringing  upon  paying  a 
27/.  into  Court.  The  claimant  having  neglected  to  pay  in  f^™  comt,°^^ 
the  money  or  try  the  cause—  ri5ited^*o'dt 

and  a  rule  was 
^ffv*  ia*i  1        ••        II*  ..^i.        1*  ^  then  obtained  to 

Addtson  obtamed  a  rule  mst,  caiung  upon  the  claimant  compel  him  to 
to  shew  cause  why  the  sheriff  should  not  sell,  and  pay  5Sa^nS*by 
over  the  money  to  the  execution  creditor,  and  why  the  his&isedaim: 

^  .  .  — Held,  ihtit  he 

claimant  should  not  pay  the  costs  occasioned  by  his  false  was  liable  to 

1   •  J     i*  ^1.  ■  1  •     !.■  pay  those  costs 

claim,  and  of  this  application.  as  well  as  the 

costs  of  that 
rule,  though  no 

Mellor  shewed  cause,  but  objected  only  to  that  part  of  previous  appli- 
the  rule  which  claimed  the  costs  of  this  application,  on  the  niade  to  him. 
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1835.  ground,  that  his  client  would  have  consented  to  the  rule, 
but  that  no  previous  application  had  been  made  to  him ; 
and  the  only  reason  for  not  paying  the  money  into  Court 
was,  that  the  claimant  had  not  been  able,  from  poverty, 
to  raise  suflScient  for  that  purpose. 

Addison  contended,  that  be  was  obliged  to  come  here 
to  get  the  costs  occasioned  by  the  false  claim. 

The  Court  being  of  that  opinion  made  the  rule  absolute 
on  the  terms  prayed. 


Beal's  Bail. 

A  notice  to  X  HIS  was  a  case  of  country  bail. 

justify  at  eleven, 
all  parties  ap- 

S^°?^denr  Chandless  objected  to  the  notice  of  justification.     It 

An  affidavit  was,  that  the  bail  would  justify  at  eleven  o'clock,  whereas 

of  Botics  of  jus-  ,               •        •/»        . 

tification»  wbicb  the  time  of  justification  was  ten. 

omitted  to  state 
whera  the  bail 

resided  for  the  Alderson,  B. — As  vou  are  here  to  oppose,  I  think  that 

last  six  months,  '                   ^                                 rr       ^ 

and  also  whe-  objection  cannot  be  supported. 

ther  they  were 
householders  or 

^^^nrttTbe  Chandless  then  took  another  objection,  that  the  notice 

cured  by  the  of  bail  did  not  Specify  where  the  bail  had  resided  for  the 

tificationaooord.  last  siz  months,  nor  whether  they  were  housekeepers  or 

ISto^AouS?  it  freeholders.    The  affidavit  of  justification  was,  however, 

contained  those  correct  in  those  points. 

requisites;  and 
time  to  amend 

wi  having  been  Alderson,  B.,  held  the  objection  fatal;  but  refused  to 

and  Swrth****  ^OYf  the  costs,  as  the  objection  was  only  a  technical  one. 

costs  of  opposi-  He  also  refused  time  to  amend,  as  it  appeared  that  the 

bail  had  not  been  put  in  in  time. 

Bail  rejected. 
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Shatwbll  v.  Barlow.  ' 

X  HIS  was  an  action  of  assumpsit,  tried  at  Chester,  at  The  defendant 
the  last  Assizes,  and  was  brought  to  recover  35/.,  the  20I  anTthe  **' 
price  of  certain  cistern  stones  supplied  by  the  plaintiff  to  pia»n«>ff«- 
the  defendant.     The  latter  was  arrested  for  20/.,  15L  hav-  but  it  appeared 
ing  been  paid;  and  the  plaintiff  recovered  only  8/.  the  goods  for^  ^ 

which  the  action 

John  Jervis  having  obtained  a  rule  calling  on  the  plain-  ^'en^J[^«d^*** 
tiff  to  shew  cause  why  the  defendant  should  not  have  his  «ponJn  writing, 

"^  which  the  plain- 

costs  under  the  43  Geo.  3,  c.  46,  s.  3 —  liff,  by  accident, 

was  unable  to 
prove  at  the 

Tof€nsend  shewed  cause. — ^The  plaintiff,  he  contended,  trial,  and  there 
had  reasonable  cause  for  arresting  the  defendant.     From  tory  evidence  as 
the  aflSdavits  in  answer  to  the  rule,  it  appeared  that  the  {Se^dl?"—**^ 
price  of  the  stones  had  been  agreed  upon  between  the  ^«w»  that  the 

*  ■         .     .  defendant  was 

parties,  but,  in  consequence  of  the  absence  of  the  plaintiff's  not  entitled  to 
son,   the  agreement  which  was  in  Court  could  not  be  43  Geo.  3,  c.  46. 
proved,  and  there  was  coi^jtradictory  evidence  as  to  the 
value  of  the  stones. 

Jervis  was  heard  in  support  of  the  rule. 

Per  Curiam. — We  cannot  say  that  the  plaintiff  had  no 
reasonable  or  probable  cause  to  arrest  for  the  larger  sum. 

Rule  discharged. 


Sharman  v.  Stevenson. 
Declaration  for  lOOl.  had  and  received  by  the  A  plea  of  pay- 

-  .#..,  niTit  into  Court 

defendant  to  the  plaintiffs  use,  and  on  an  account  stated,  must  follow  the 

form  given  by 
the  new  rules, 
and  if  other  pleas  are  pleaded  to  part  of  the  plaintiffs  demand,  the  plea  of  payment  into  Court 
should  be  put  last,  and  pleaded  to  the  residue. 

A  special  demurrer  to  a  plea  of  payment  of  money  into  Court,  that  **  it  varies  from  the  form 
given  by  the  rule,"  is  sufficient  to  raise  an  objection  that  the  plea  is  bad  for  want  of  a  proper  con- 
clusion of  a  prayer  of  judgment 

VOL.  III.  AAA  D.  P.  C. 
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1835.  The  defendant  pleaded  thus:—''  As  to  the  sum  otZSL, 

Sharman      P&fcel  of  the  monies  in  the  said  declaration  mentioned, 

«-  that  the  plainti£f  ought  not  further  to  maintain  his  action, 

Stevenson.      _  \       ^   it     -T  ^    •  >  ^  «  i 

because  the  defendant  now  bnngs  into  Court  here  the 
said  sum  of  251.  ready  to  be  paid  to  the  plaintiff;  and  the 
defendant  further  saith,  that  the  plaintiff  hath  not  sus- 
tained damage  to  a  greater  amount  than  25L,  in  respect  of 
the  causes  of  action  in  the  said  declaration  mentioned  as 
to  the  said  sum  of  S52.;  and  this  the  defendant  is  readj  to 
verify.  And,  as  to  the  residue  of  the  said  monies  in  the 
said  declaration  mentioned,  the  said  defendant  saith  that 
he  did  not  promise  in  manner  and  form  as  the  plaintiff 
hath  above  alleged ;  and  this  he  prays  may  be  inquired 
of  by  the  country,  &C.''  The  plaintiff  demurred,  and 
assigned  for  special  cause,  that  the  plea  was  not  in  the 
form  given  by  the  late  rule,  nor  as  near  to  it  as  might  be. 
The  defendant  joined  in  demurrer. 

Waddingion,  in  support  of  the  demurrer. — ^This  plea 
deviates  from  the  prescribed  form  in  a  way  that  is  calculated 
to  embarrass  the  plaintiff.  The  17th  rule  of  the  pleading 
rules  (a)  directs  that  the  payment  of  money  into  Court 
ahall  be  pleaded  in  the  particular  form  there  pointed  out 
This  plea  is  not  pleaded  to  the  whole  of  the  plaintiff's 
demand,  as  it  is  in  the  form  given  by  the  Court,  but  it 
divides  the  claim  into  two  parts;  and  the  conclusion  with  a 
prayer  of  judgment  if  the  plaintiff  ought  further  to  main- 
tain his  action,  is  altogether  omitted;  and  therefore,  accord- 
ing to  rule  9,  which  directs  that  where  there  is  no  prayer 
of  judgment  the  plea  is  considered  to  be  in*  bar  to  the 
action  generally,  this  plea  must  be  understood  to  be  so 
pleaded;  and  is  therefore  bad  on  both  grounds. 

Humfretfy  in  support  of  the  plea* — The  form  given  by 
(a)  3  &  4  VTill.  4,  H.  T.,  Ante,  VoL  2,  p.  320. 
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the  new  rules  is  certainly  not  applicable  to  every  casCi        1835. 
and  therefore  it  could  only  have  been  intended  that  that      QH^^mi^n 
£>na  should  be  adopted  as  nearly  as  it  could  be,  where  it  •• 

,  1  .  »x  STETEHtOW. 

was  necessary  to  make  some  alteration.  Here  payment 
into  Court  is  pleaded  as  to  part,  and  the  general  issue  as 
to  the  residue:  there  can  be  no  diflSculty  in  taking  issue 
on  the  plea  in  this  form. 

Parkb,  B. — I  can  conceive  that  there  may  be  a  great 
difficulty  in  some  cases  by  pleading  in  this  form;  the 
|»ayment  into  Court  should  always  be  pleaded  last  as  to 
the  reridue,  after  all  the  other  parts  of  the  demand  are 
exhausted:  but  the  plea  is  clearly  bad  on  the  other  ground , 
because  there  is  no  prayer  of  judgment. 

Aldbrson,  B. — I  think  the  plea  is  bad  on  both  grounds. 

Humfrey  objected  that  the  cause  of  demurrer  was  not 
sufficiently  specified j  as  it  merely  referred  to  the  17th 
rule. 

Parke,  B. — I  think  it  is.  You  may  have  leave  to 
amend  on  payment  of  costs. 


Yaroth  «.  Hopkins. 
f^ROWDER  shewed  cause  against  a  rule  for  setting  A /./a.  was  put 

,  ,  into  the  sheriff'*! 

aside  an  attachment  which  had  been  obtained  against  the  hands  on  the 
late  sheiiff  of  Monmouthshire^  for  irregularity,  with  costs,  isss^retarn-  ' 

ableon  the  30th. 

The  sheriff 
went  out  of  ofiBce  on  the  14th  of  February  following.  A  rule  to  return  the  writ  was  taken  out  in 
June  following,  which  was  served  in  the  same  month  on  the  undersheriff  of  the  new  sheriff;  but  It 
was  not  senred  on  the  undersheriff  of  the  old  sheriff  till  November  following: — Held,  that  an  at- 
taehment  afterwards  obtained  against  the  old  sheriff  for  not  retaining  the  writ  was  irregular;  and 
the  Court  set  it  aside. 

aaaS 
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1835. 


KJi.fa.  was  issued  against  the  defendant  on  the  14th 
December,  1833,  directed  to  the  then  sheriff,  who  went 
out  of  office  on  the  14th  February,  1834;  a  rule  to 
return  the  writ  was  not  taken  out  till  June,  1834,  of  which 
rule  it  appeared  that  there  had  been  two  services.  The 
first  service,  which  was  in  June,  1834,  was  on  the  under- 
sheriff  of  the  new  sheriff;  the  second  service,  which  was 
on  the  undersheriff  of  the  old  sheriff,  was  not  till  the  ISth 
Nofoember,  1834,  which  was  more  than  six  months  after 
that  sheriff  had  been  out  of  office;  and  it  was  on  the 
ground  that  a  sheriff*  could  not  be  called  upon  to  return 
a  writ  six  months  after  he  was  out  of  office,  that  the  pre* 
sent  rule  had  been  obtained.  It  was  now  contended,  that 
the  old  sheriff  ought  not  to  have  kept  the  writ,  whether  it 
was  excuted  or  not ;  but  it  should  have  been  handed  over 
to  the  new  sheriff,  and  the  8  &  4  Will.  4,  -c.  99,  s.  7  (a) 


(a)  By  which  it  is  enacted,  <<  That 
every  sheriff  of  any  county,  city, 
liberty,  ^vision,  town  corporate, 
or  place,  shall,  at  the  expiration  of 
his  office,  make  out  and  deliver  to 
the  new  or  incoming  sheriff,  a 
true  and  correct  list  and  account, 
under  his  hand,  of  all  the  prison- 
ers in  his  custody,  and  of  all  writs 
and  other  process  in  his  hands 
not  wholly  executed  by  him,  with 
all  such  particulars  as  shall  be 
necessary  to  expldn  to  the  sud 
incoming  sheriff  the  several  mat- 
ters intended  to  be  transferred  to 
him,  and  shall  thereupon  turn 
over  and  transfer  to  the  care  and 
custody  of  the  said  incoming  sher- 
iff all  such  prisoners,  writt,  and 
process,  and  all  records,  books, 
and  matters  appertaining  to  the 
said  office  of  sheriff;  and  the  sud 
incoming  sheriff  shall  thereupon 
sign  and  give  a  dupUcate  of  such 


list  and  account  to  the  sheriff 
going  out  of  office,  to  whom  the 
same  shall  be  a  good  and  suffi- 
cient discharge  of  and  from  all 
the  prisoners  therein  mentioned 
and  transferred  to  the  said  incoming 
sheriff,  and  the  further  charge  of 
the  execution  of  the  writs,  process, 
and  other  matters  therein  con- 
tained, without  any  writ  of  dis- 
charge or  other  writ  whatsoever; 
and  the  said  incoming  sheriff  shall 
thereupon  stand  and  be  charged 
with  the  said  prisoners,  and  also 
with  the  execution  and  care  of  the 
said  writs,  process,  and  other  mat- 
ters contained  in  the  said  list  and 
account,  as  fully  and  effectually 
as  if  the  same  writs  and  process 
had  been  turned  over  by  indenture 
and  schedule;  and  in  case  any 
sheriff  shall  refuse  or  neglect  at 
the  expiration  of  his  office  to  make 
out,  sign,  and  deliver  such  list  and 
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was  reFeiTed  to;  which  act,  it  was  contended,  applied  to  1835. 
all  writs  not  wholly  executed.  The  writ  was  returnable  on 
the  80th  of  December,  before  the  old  sheriff  went  out  of 
o£Sce:  it  therefore  ought  to  have  been  executed  by  him; 
and,  if  it  was  not,  the  writ  ought  to  have  been  handed 
over  to  the  new  sheriff;  and  the  service  upon  the  new 
sheriff  was  proper.  It  must  be  presumed  that  the  writ 
was  transferred  to  the  new  sheriff;  who  by  the  terms  of 
the  act  is  charged  with  the  further  execution  of  the  writ: 
either  one  or  the  other,  therefore,  ought  to  have  made  a  re- 
turn ;  and,  it  is  laid  down  in  TidcTs  Practice  (a),  that,  where 
the  writ  is  executed  by  the  old  sheriff  while  in  office,  he 
ought  to  make  his  return  to  the  same,  and  hand  such  writ 
and  return  over  to  the  new  sheriff  who  comes  into  office 
before  the  return  day;  and  such  new  sheriff  will  return  the 
writ  with  the  old  sheriff^s  return  thereon ;  and,  if  the  old 
sheriff,  after  arresting  a  defendant,  suffer  him  to  escape, 
and  go  out  of  office  before  the  return  day,  he  is  answer- 
able for  the  escape.  If  there  be  no  return,  it  is  a  contempt; 
for  which  the  Court,  on  a  proper  affidavit,  will  grant  a  rule 
for  an  attachment;  and  this  is  the  constant  mode  of  pro- 
ceeding against  the  late  sheriff  as  well  as  the  present  one ; 
for,  as  to  the  former,  he  ought  in  strictness  to  have  return- 
ed the  writ  before  he  was  out  of  office,  and  therefore  the 
contempt  was  actually  committed  whilst  he  was  a  servant 
of  the  Court.  It  therefore  appears  that  one  or  both  of  the 
sheriffs  are  guilty  of  a  contempt,  though  not  ruled;  and,  un- 
less this  attachment  can  stand,  the  plaintiff  is  without  re- 
medy, as  he  is  too  late  now  to  rule  the  new  sheriff. 

Parke,  B. — If  the  old  sheriff  had  seized,  he  must  have 

account  as  aforesaid,  and  to  turn  by  damages  and  costs  to  the  party 

over  the  process  aforesaid  in  man-  aggrieved,  as  he,  she,  or  they  shall 

ner  aforesaid,  every  such  sheriff  so  sustain  by  such  neglect  or  refu- 

neglecting  or  refusing  shall  be  sal." 

liable  to  make  such  satisfaction,  (a)  9th  Ed.  p.  d07> 
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1835.  gone  on  with  the  execution.  By  the  new  act^  the  old 
sheriff  is  to  transfer  all  writs  not  wholly  executedi  which 
are  in  the  list  made  out  by  him.  I  think  that  the  old  sher- 
iff could  not  be  brought  into  contempt,  without  serring 
him  with  the  rule.  The  passage  in  Tidd  must,  I  think,  be 
understood  to  imply  that  the  sheriff  has  been  ruled.  The 
plaintiff  has  his  remedy  by  action,  but  he  is  precluded 
from  an  attachment  by  his  own  laches  in  not  ruling  the 
sheriff. 

The  other  Barons  concurring — 

Rule  absolute.^ 
W»  H.  Waison,  in  support  of  the  rule. 


Reddell  v.  Pakbman. 

A  defendant,  ^  RESPASS  for  false  imprisonment.     Plea. — As  to  the 

"^^'^''^T  *  assaulting  and  laying  hold  of  the  plaintiff,  and  compel- 

and  afterwards  ling  him  to  go  from  and  out  of  the  said  dwelling-house 

Tendend^wt'  into  the  Said  public  street,  and  forcing  and  compelling 

tod '  of  the*^"*'  ^°*  to  go  in  and  along   the  said   other   public  streets 

fheriff,  who  for  to  the  Said  prisou,  as  in  the  said  declaration  mentioned, 

put  him  in  pri-  and  as  to  the  imprisoning  the  said  plaintiff,  and  keeping 

davit  of  debt  *  ^^d  detaining  him  in  prison  for  the  said  space  of  time 

wa«for20^and  g^  j^   ^{j^   gj^^j  declaration  mentioned,    the  said  defen- 

upwarda,  on  a 

promiuorynote,  dant  says  that  the  said  plaintiff  heretofore  and  before 
state  the  amount  ^^d  at  the  time  of  the  issuing  of  the  said  several  writs 
^JLIufili*!!  *-  hereinafter  mentioned,  and  also  at  the  time  of  the  commit- 

promissory  note  ' 

was  drawn.        ting  the  said  supposed  trespasses  hereinafter  mentioned,  was 

The  defendant     .    f,       ,  ,       ,    ^      ,         .         i 

brought  trespass  mdebted  to  the  defendant  in  a  large  sum  of  money,  to  wit, 

for  false  impri- 
sonment against 

the  plaintiff  in  the  action : — Held,  that  such  action  would  not  lie  while  the  writ  was  in  ex- 
istence, though,  if  the  defendant  had  applied  to  the  Court,  he  would  have  been  discharged  out  of 
custody. 
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SOI:  and  the  said  defendant  further  saith  that  the  said        1895. 
plaintiff  being  so  indebted  to  him  the  defendant,  he  the      reddell 
said  defendant,  for  the  recovery  of  the  said  debt,  hereto-  v. 

fore»  to  wit,  on  the  27th  day  of  May,  A.D.  1834,  sued 
and  prosecuted  out  of  the  Court  of  our  said  lord  the  now 
King,  before  the  Barons  of  his  Majesty's  Exchequer  at 
Westminster^  a  certain  writ  of  our  said  lord  the  King, 
called  a  capias,  directed  to  the  sheriff  of  the  county  of 
Middlesex,  by  which  said  writ  our  said  lord  the  King 
commanded  the  said  sheriff  that  he  should  omit  not  by 
reason  of  any  liberty  in  his  bailiwick,  but  that  he  should 
enter  the  same  and  take  the  said  plaintiff,  if  he  should  be 
found  in  his  the  said  sheriff's  bailiwick,  and  him  the  said 
plaintiff  safely  keep  until  he  should  have  given  the  said 
sheriff  bail  or  made  deposit  with  him  according  to  law  in 
an  action  on  promises,  at  the  suit  of  the  said  defendant,  or 
until  the  said  plaintiff  should  by  other  lawful  means  be 
discharged  from  the  said  sheriff's  custody;  and  by  the  said 
writ  our  said  lord  the  King  further  commanded  him  the 
said  sheriff,  that,  immediately  after  the  execution  thereof, 
he  the  said  sheriff  should  return  the  said  writ  to  our  said 
lord  the  King's  said  Court,  together  with  the  manner  in 
which  the  said  sheriff  should  have  executed  the  same,  and 
the  day  of  the  execution  thereof,  or  that,  if  the  same  should 
remain  unexecuted,  then  that  he  the  said  sheriff  should 
so  return  the  same  at  the  expiration  of  four  calendar 
months  from  the  date  thereof,  or  sooner  if  he  the  said  sheriff 
should  be  thereto  required  by  order  of  the  said  Court, 
or  by  any  Judge  thereof.  And  the  said  defendant  further 
saith,  that  the  said  writ  afterwards  and  before  the  deli- 
very thereof  to  the  said  sheriff  of  the  said  county  of  Mid" 
dlesex  to  be  executed  as  is  hereinafter  mentioned,  to  wit, 
on  the  said  27  th  day  of  May,  A.D.  1834,  was  marked  and 
indorsed  for  bail  in  a  certain  sum,  to  wit,  the  sum  of  20/.; 
and  that  the  said  writ  so  indorsed  was  afterwards  and 
within  four  calendar  months  from  the  date  thereof,  include 
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1835.        ing  the  day  of  such  date^  to  wit,  on  the  said  27th  day  of 
^    '  May,  in  the  year  of  our  Lord  1834,  last  aforesaid,  defi- 

le, vered  to  Samuel  Wilson ^  Esq.,  and  James  Harmer,  Esq., 

Pakeman* 

who  then  and  from  thence  until  and  at  and  after  the  re- 
turn of  the  said  writ  hereinafter  mentioned  were  sheriff 
of  the  said  county  of  Middlesex,  in  due  form  of  law  to  be 
executed.  And  the  said  defendant  further  says,  that,  af- 
terwards, and  after  the  expiration  of  fifteen  days  from  the 
time  of  the  delivery  of  the  ^aid  writ  of  capias  to  the  said 
sheriff  as  aforesaid,  to  wit,  on  the  13th  day  otJune,  in  the 
year  aforesaid,  the  said  S.  W»,  Esq.,  and  J.  IL,  Esq.,  as 
such  sheriff  as  aforesaid  (they  having  been  before  that 
day,  to  wit,  on  the  iSth  day  of  June,  in  the  year  of  our 
Lord  1834,  required  by  the  said  Court  to  return  the  said 
writ),  duly  returned  the  same  to  the  said  Court,  and  by 
that  return  stated  to  the  said  Court  that  the  said  plaintiff 
was  not  found  in  their  bailiwick :  whereupon  the  said  now 
defendant,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  afterwards,  to  wit,  on  the  day  of 
the  return  of  the  said  writ  of  capias,  to  wit,  on  the  said 
13th  day  of  c/ten^,  A.  D.  1834,  sued  and  prosecuted  out 
of  the  Court  of  our  said  lord  the  now  King,  before  the 
Barons  of  his  Exchequer  at  Westminster,  a  certain  writ 
of  our  said  lord  the  King,  called  a  writ  of  exigifacias,  re- 
turnable more  than  fifteen  days  from  the  day  of  the  teste 
thereof,  to  wit,  on  the  3rd  day  of  November  then  next 
following,  and  directed  to  the  sheriff  of  the  county  of  Mid- 
dlesex, by  which  said  last-mentioned  writ,  our  said  lord 
the  King  commanded  the  said  sheriff  that  he  should  cause 
the  said  plaintiff  to  be  demanded  from  county  Court  to 
county  Court,  until  according  to  the  law  and  custom  of 
England,  he  should  be  outlawed  if  he  did  not  appear, 
and,  if  he  did  appear,  then  that  the  said  sheriff  should  take 
him  and  cause  him  to  be  safely  kept  until  he  should  have 
given  bail  to  or  made  deposit  with  the  said  sheriff  in  an 
action  on  promises  at  the  suit  of  the  said  defendant,  or 
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until  the  said  plaintiff  should  be  by  other  lawful  means         1836. 
discharged  from  the  custody  of  the  said  sheriff;  and  our      "    " 

1  .       1       ./«»         Reddell 

said  lord  the  King  did  further  command  the  said  sheriff^  «. 

Pa  WM  AW 

that  the  said  sheriff  should  make  known  to  the  said  Court 
at  Westminster  how  he  should  have  executed  the  said 
writ^  on  the  3rd  day  of  November^  A.D.  1834:  which  said 
last-mentioned  writ  was  afterwards,  and  before  the  delivery 
thereof  to  the  said  sheriff  as  hereinafter  mentioned,  in« 
dorsed  for  bail  for  20/.;  and  the  said  writ  so  indorsed 
was  afterwards,  to  wit,  on  the  17th  dayofJitf/i^,  A.D. 
1834,  delivered  to  the  said  S.  JV.,  Esq.,  and  J.H,,  Esq., 
who  then  and  from  thence  until  and  at  the  time  of  the 
indorsement  of  the  said  writ  as  hereinafter  mentioned, 
were  sheriff  of  the  said  county  of  Middlesex ^  to  be  exe- 
cuted. And  the  said  defendant  further  saith,  that,  after- 
wards, and  more  than  fifteen  days  after  the  said  writ  was 
so  delivered  to  the  said  Samuel  Wilson^  Esq.,  and  James 
Harmer,  Esq.,  as  aforesaid,  to  wit,  on  the  said  3rd  day  of 
November,  A.D.  1834,  one  Alexander  Raphael,  Esq.,  and 
one  John  Illidge^  Esq.,  then  having  duly  become  and  being 
sheriff  of  the  said  county  of  Middlesex  in  lieu  and  stead  of 
the  said  5.  W.,  Esq.,  and  J,  J7.,  Esq.,  and  to  whom  the  said 
S.  W.y  Esq.,  and  J.  H.,  Esq.,  as  such  sheriff  as  aforeaid, 
at  the  time  of  their  going  out  of  the  said  office  of  sheriff 
of  the  said  county  of  Middlesex,  to  wit,  on  the  27th  day 
o(  September,  A.D.  1834,  had  duly  indorsed  and  delivered 
the  said  writ,  made  known  to  the  Barons  of  the  Court  at 
Westminster  how  the  said  last-mentioned  writ  had  been 
executed;  by  whose  return  to  the  said  writ,  and  by  an  in- 
dorsement upon  the  said  writ,  it  appeared  to  the  said 
Court,  that,  at  the  county  Court  of  the  said  S.  FT.  and  J.  H., 
Esqrs.,  while  they  were  such  sheriff  of  the  said  county  of 
Middlesex,  holden  in  and  for  the  said  county  of  Middle- 
sex, at  the  house  known  by  the  name  of  the  Sheriffs*  Of- 
fiee,  in  Red  Lion  Square,  on  the  7th  day  of  August,  in  the 
fifth  year  of  the  reign  of  our  said  lord  the  King,  the  said 
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18d5.        now  plaintiff  was  a  first  time  demanded,  and  did  not  ap» 

Rbodbll      P^^f;  &n<l  ^1^0  that  at  a  county  Court  of  the  said  S.  fF«, 
V-  Elsq.,  and  J.  JET.,  Esq.,  whilst  they  were  such  sheriff  of 

the  said  county  of  Middlesex  as  aforesaid,  holden  in  and 
for  the  same  county,  at  the  house  above-mentioned,  on  the 
4th  day  of  September,  in  the  fifth  year  aforesaid,  the  said 
iM>w  plaintiff  was  a  second  time  demanded,  and  did  not  ap« 
pear;  and  the  said  A.  R.,  Esq.,  and  J.  /.,  Esq.,  further 
returned,  that,  at  the  county  Court  in  and  for  the  said 
county  of  Middlesex^  holden  by  them  as  such  sheriff  as 
aforesaid,  at  the  house  above-mentioned,  on  the  &d  day 
of  October,  in  the  fifth  year  aforesaid,  the  said  now  plain- 
tiff was  a  third  time  demanded,  and  did  not  appear;  and 
that  at  a  county  Court  holden  by  them  as  such  sheriff  as 
aforesaid,  in  and  for  the  county  of  M.,  at  the  house  above- 
mentioned,  on  the  30th  day  of  October,  in  the  fifth  year 
aforesaid,  the  said  now  plaintiff  was  a  fourth  time  demand- 
ed ;  and  the  said  now  defendant  further  saith,  that  after- 
wards, to  wit,  on  the  said  31st  day  of  October,  A.D.  1834, 
the  said  now  plaintiff  appeared  and  voluntarily  rendered 
himself  to  the  said  A.  R.,  Esq.,  and  «/•  /.,  Esq.,  as  such 
sheriff  of  the  said  county  as  aforesaid :  and  the  said  de- 
fendant further  saith,  that  thereupon  the  said  A.  R.,  Esq., 
and  J.  L,  Esq.,  so  being  sheriff  of  M.  as  aforesaid,  and 
the  said  now  defendant  in  aid  and  assistance  of  the  said 
sheriff,  and  by  their  command,  on  the  day  and  year  last 
aforesaid,  within  their  bailiwick,  to  wit,  in  the  county  of 
M*  aforesaid,  under  and  by  virtue  of  the  said  last-mentioned 
writ,  and  before  the  return  thereof,  took  him  the  said  now 
plaintiff,  and  then  for  default  of  bail  seized  and  laid  hold 
of  the  now  plaintiff,  and  then  forced  and  compelled  him 
the  said  plaintiff  to  go  from  and  out  of  the  said  dwelling- 
house  in  the  said  declaration  mentioned,  into  the  said  pub* 
lie  street,  and  then  forced  and  compelled  him  the  plaintiff 
to  go  in  and  along  the  said  other  public  streets  in  the  said 
declaration  mentionedi  to  the  said  prison  therein  men- 


Pakeuan. 
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tionedy  and  there  imprisoned  the  said  now  plaintiff  and  1835. 
kept  and  detained  him  in  prison  for  the  said  space  of  time  r^^]^^ 
in  the  said  declaration  mentioned^  as  the  said  sheriff  law-* 
fully  might  for  the  cause  aforesaid;  which  are  the  said  se- 
yeral  supposed  trespasses  in  the  introductory  part  of  this 
plea  mentioned^  and  whereof  the  said  plaintiff  hath  in  his 
declaration  above  complained  against  the  now  defendant : 
and  this  the  said  now  defendant  is  ready  to  verify.  Where-* 
fore^  &c. 

Replication. — ^The  plaintiff  saith  that  no  affidavit  was 
made  and  filed  of  record  of  the  alleged  cause  of  action  of 
the  defendant  against  the  plaintiff  in  the  said  Court 
of  his  Majesty's  Exchequer^  at  Wesimin$ter,  before  the 
issuing  of  the  said  supposed  writ  of  capias  in  the  said  last 
plea  mentioned,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided.  And  this  the  plaintiff  is 
ready  to  verify. 

Rejcinder. — ^The  defendant  saith,  that  an  affidavit  was 
made  and  filed  of  record  of  the  said  cause  of  action  of  the 
said  now  defendant  against  the  now  plaintiff,  in  the  said 
Court  of  his  Majesty's  Exchequer,  at  Westminster ^  before 
the  issuing  of  the  said  writ  of  capias  in  the  said  last  plea 
mentioned,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  which  said  affidavit  was  as 
follows ;  that  is  to  say,  ''  In  the  Exchequer  of  Pleas,  Wm. 
Pakeman,  of  the  borough  of  Tamworth,  in  the  counties  of 
Warwick  and  Stafford,  cheese-factor,  maketh  oath  and 
saith,  that  Joseph  Hadley  Reddell  is  justly  and  truly  in- 
debted to  this  deponent  in  the  sum  of  £0/.  and  upwards, 
on  a  promissory  note,  drawn  by  the  said  Joseph  Hadley 
ReddeU,  payable  to  one  Charlotte  Moore,  or  order,  at  a 
day.  now  past,  and  by  her  indorsed  to  this  deponent  Wil- 
liam Pakeman.  Sworn  at  the  borough  of  Tamtoorth  afore- 
said, the  19th  day  of  May,  1834,  before  me,  J.  Woodcock, 
by  commission,"  as  by  the  said  affidavit  duly  filed  and  re- 


Pakeman. 
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1835.        maining  of  record  in  the  said  Court  of  Exchequer  appears: 
And  this  the  said  defendant  is  ready  to  verify  by  the  said 
9.  record. 

Demurrer. — The  said  plaintiff  says,  that  the  rejoinder 
is  not  sufficient  in  law,  because  the  said  affidavit  of  the 
cause  of  action,  as  required  by  the  statute  in  such  case 
Blade  and  provided,  does  not  state  or  shew  the  amount  for 
which  the  said  promissory  note  was  drawn,  or  the  amount 
for  which  it  was  payable,  but  merely  states  that  the  plain- 
tiff was  justly  and  truly  indebted  unto  this  defendant  in 
the  sum  of  201.  and  upwards,  on  a  promissory  note  drawn 
by  the  said  plaintiff,  payable  to  one  Charlotte  Moore,  or 
order,  at  a  day  now  past,  and  by  her  indorsed  to  this 
defendant. 

Joinder  in  demurrer. 

Petersdorfff  in  support  of  the  demurrer. — This  demurrer 
raises  the  question  whether  the  affidavit  which  was  made 
in  this  case  is  sufficient  within  the  12  Geo.  1,  c.  29,  and 
whether  a  plaintiff  can  lawfully  arrest  a  defendant  upon 
an  insufficient  affidavit.  It  was  held  in  Parsons  v. 
Lloyd  (a),  that  a  plaintiff  who  arrested  a  defendant  upon 
a  capias  ad  respondendum  tested  in  Hilary  Term  and 
returnable  in  Trinity  Term  following,  was  liable  to  an  ac- 
tion  of  trespass,  and  that  he  could  not  justify  under  a  void 
or  irregular  writ.  In  order  to  authorize  an  arrest,  a  pro- 
per affidavit  must  be  made,  according  to  the  practice  of 
the  Court,  otherwise  the  arrest  is  an  unauthorized  pro- 
ceeding. The  objection  here  goes  to  the  foundation  of  the 
instrument,  for,  consistently  with  this  affidavit,  the  plaintiff 
may  have  had  no  right  to  arrest;  and  it  is  more  incumbent 
on  the  plaintiff  to  be  exact  and  positive  in  his  affidavit,  be- 
cause the  defendant  is  not  allowed  to  introduce  any  con- 

(a)  3  Wils.  341 ;  2  W.  Bla.  845,  S.  C. 
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tradictory  affidavit,  nor  the  plaintiff  an  explanatory  one ;         1835. 
the  affidavit,  therefore,  being  clearly  insufficient,  the  arrest      re^dell 
was  wrongful,  and  the  defendant,  having  done  no  act  to  «• 

waive  his  right  to  sue  for  damages,  is  entitled  to  maintain 
this  action. 


Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  action 
cannot  be  maintained.  It  does  not  follow,  that,  because  the 
Court  would  discharge  a  defendant  from  custody  where 
the  affidavit  is  defective,  that  therefore  an  action  will  lie 
for  false  imprisonment.  In  Parsons  v.  Lloyd  the  writ  was 
held  to  be  a  nullity;  and  a  distinction  has  always  been 
drawn  between  proceedings  which  are  absolutely  void,  and 
those  which  are  only  voidable. 

Parke,  B. — The  defendant  ought  to  have  applied  to 
set  aside  the  writ.  As  that  has  not  been  done,  he  is  not 
entitled  to  sue  as  for  a  trespass. 

AldersoNs  B. — This  affidavit  may  be  right,  or  it  may 
be  wrong.  If  an  application  had  been  made  to  discharge 
the  defendant,  the  Court,  if  they  had  granted  the 
application,  would  only  have  done  so  on  the  terms  of 
bringing  no  action;  but  they  would  have  no  right  to  do  so 
if  the  proceedings  were  altogether  void. 

Judgment  for  defendant. 
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1836. 

'  Mills  !>•  Oi>dt. 

To  a  declaration  ASSUMPSIT.— The  declaration  stated  that  whereas 

abwIkl^^scbeA  *•»«  defendant,  heretofore,  to  wit,  on  the  21  st  day  of  Au- 

*teided  tto '  ^5^  A.  D.  1834,  made  his  certain  draft  or  order  in  writ- 

there  waa  no  ing  for  the  payment  of  money,  commonly  called  a  banker's 

either  for  the  chcck,  bearing  date,  to  wit,  the  day  and  year  aforesaid, 

Sj'iL  *  ThSrel  *"d  *1^«»  directed  the  said  draft  or  order  to  certain  persons 

plication  itated  by  the  Style  and  direction  of  the  cashiers  of  the  Bank  of 

that  at  the  time      '^  ^  .      i    i  .j         v-  i? 

of  the  making  England^  and  thereby  then  required  the  said  cashiers  of 
WM  a  good  wn-  t^e  Bank  of  England  to  pay  to  the  plaintiff,  or  bearer, 
sideraUon.    At  ggi  yg      ^j  ^jjcn  delivered  the  said  draft  or  order  to 

tne  trial,  it  ap-  ' 

peared  that  the  the  plaintiff;  and  the  plaintiff  avers,  that,  after  the  making 

auctioneer,  and  of  the  Said  draft  or  Order,  and  before  the  payment  of  the 

pioyed^oseii'  ^^^  «^"^  ^f  money  therein  specified,  to  wit,  on  the  day 

•ome  property  ^^j  ygup  aforesaid,  the  said  draft  or  order  was  duly  pre- 

byaucuon;  and  -^  ,  '  /•    %       -n      xi      ^ 

that  one  of  the  scnted  and  shewn  to  the  said  cashiers  of  the  Bank  of 
sale  was,  that  England  for  payment  thereof,  and  they  were  then  re- 
Ihonid'make'a  ^"^8*^^  ^^  P^Y  ^^^  ^aid  sum  of  money  therein  specified, 
deposit  When  according  to  the  tenor  and  effect  thereof;  but  that  the  said 
was  put  up  to  cashiers  of  the  Bank  of  England  did  not,  at  the  said  time 
Sfnibroamethe  ^bcn  the  said  draft  or  order  was  so  shewn  and  presented 
purciiaser,  and    ^q  them  for  payment  thereof  as  aforesaid,  or  at  any  time 

the  check  was  ^  "^  .  . 

giren  for  the  afterwards,  pay  the  said  sum  of  money  therein  specified, 
payment  ^The  ^^  ^^y  P^^^  thereof;  w  hereof  the  defendant  afterwards,  to 

check*w  *^^  *^*  ^**»  ^^  *^®  ^^y  *"^  y®*'  aforesaid,  had  notice.  And  the 
sisted,  on  the     defendant,  in  consideration  of  the  premises,  afterwards,  to 

ground  that  the  ^  ,  ,  ■   •     •  *» 

property  waa      wit,  on  the  day  and  year  aforesaid,  promised  the  plaintiff 

mdthatth^n.  ^  P^7  ^""  ^^^  ^^^^  ^^™  ^^  moncy  in  the  sud  draft  or 
dor  was  not  in  a  order  specified,  on  request.     And  whereas  also  the  de- 

condition  to  *^  *   ^ 

convey  what  he  fendant,  heretofore,  to  wit,  on  the  1st  day  of  September ^ 

pretended  to 
have  sold.    The 

Judge  was  of  opinion  that  the  property  had  been  fraudulently  mis-described  by  the  plaintiff,  to 
enhance  the  price.  A  verdict  was  taken  for  the  plaintiffi  subject  to  the  opinion  of  the  Court,  whe- 
ther or  not  the  defence  could  be  given  in  evidence  upon  this  plea: — Held,  that,  though  the  plea 
would  have  been  bad  on  demurrer,  it  was  sufficient  after  verdict;  and  that,  as  the  plaintiff's  livid 
rendered  the  transaction  null  and  void  ab  initio,  the  plea  was  proved,  and  that  the  Terdict  should 
therefore  be  entered  for  the  defendant 
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1834,  was  indebted  to  the  plaintiff  in  100/.,  for  money  ld35. 
found  to  be  due  from  the  defendant  to  the  plaintiff  on  an 
account  then  stated  between  them;  and  the  defendant,  in 
consideration  of  the  last-mentioned  premises,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  promised  the 
plaintiff  to  pay  him  the  said  last-mentioned  money  on  re- 
quest :  yet  the  defendant  hath  not  paid  the  said  monies, 
or  either  of  them,  or  any  part  thereof;  to  the  plaintiff's 
damage  of  100/. 

Plecu — As  to  the  first  count  of  the  said  declaration, 
that  there  was  not  at  any  time  any  consideration  or  value 
for  his  the  defendant's  making  the  said  draft  or  order,  or 
for  his  paying  the  amount  thereof,  or  any  part  thereof* 
As  to  the  last  county  non  assumpsit. 

Replication. — As  to  the  first  plea,  that,  heretofore,  and 
before  and  at  the  time  of  the  making  of  the  said  draft  or 
order  as  in  the  said  declaration  is  mentioned,  to  wit,  on 
the  day  and  year  in  the  declaration  in  that  behalf  men- 
tioned, there  was  a  good,  valid,  and  sufiicient  considera- 
tion for  his  the  defendant's  making  the  said  draft  or  order 
in  manner  and  form  as  in  the  declaration  is  mentioned: 
and  this  the  plaintiff  prays  may  be  inquired  of  by  the 
country. — Similiter. 

At  the  trial  before  Mr.  Baron  Parke,  at  the  sittings  in 
last  term,  it  appeared  that  the  plaintiff  was  an  auctioneer, 
and  had  been  employed  by  the  direction  of  the  assignees 
of  Sutton,  a  bankrupt,  to  dispose  of  certain  property, 
which  was  described  in  the  particulars  of  sale  as  a  valu- 
able lease,  held  under  the  city  of  London,  for  the  term  of 
fifty-eight  years,  wanting  ten  days,  from  June,  1831,  of  a 
dwelling-house,  workshop,  and  yard,  situate  in  the  Bo^ 
rough  Road,  subject  to  a  ground-rent  of  16/.  per  annum; 
and  by  the  conditions  of  sale  the  purchaser  was  to  pay  a 
deposit  of  20  per  cent,  in  part  of  the  purchase  money  to 
the  auctioneer,  and,  on  payment  of  the  remainder  of  the 
purchase  money,  the  purchaser  was  to  have  an  original 
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1836.  lease  of  the  property  from  Mr.  G.  H.  Malme.  At  the 
sale»  the  defendant  became  the  purchaser ;  and  the  check 
on  which  the  action  was  brought  was  given  as  the  deposit 
in  part  payment*  The  defence  was  that  the  property  was 
mis-described  in  the  particulars  of  sale,  and  that  the 
vendor  could  not  convey  what  he  professed  to  sell;  that 
the  assignees  of  the  bankrupt  never  were  possessed  of  any 
city  lease  of  the  property,  but  that  the  lease  granted  by 
the  city  was  a  demise  of  four  houses  (of  which  the  pro- 
perty in  question  was  one)  for  sixty-one  years  from  Mid- 
summer,  1828  (subject  to  a  ground  rent  of  considerably 
more  than  15/L  a-year),  to  one  George  Longmare,  who  un- 
derleased the  property  in  question  to  G.  H.  Maimer  who 
had  underlet  to  the  bankrupt.  At  the  trial,  a  verdict  was 
taken  for  the  plaintiff  for  the  amount  of  the  check,  and 
leave  was  given  to  the  defendant  to  move  to  enter  a  ver- 
dict for  the  defendant,  if  the  Court  should  be  of  opinion 
that  the  defence  could  be  properly  received  in  evidence 
upon  the  pleadings* 

Chandless  afterwards  obtained  a  rule  tdsi  to  set  aside 
the  verdict  for  the  plaintiff,  and  enter  a  verdict  for  the  de* 
fendant;  or  that  judgment  might  be  entered  for  the  de« 
fendant  upon  the  facts  founds  pursuant  to  the  3  &  4  fF.  4, 
c.  42;  or  that  the  defendant  should  be  at  liberty  to  amend, 
on  payment  of  costs. 

Erie  and  Rawlinson  shewed  cause. — First,  the  defend- 
ant's plea  was  not  applicable  to  his  defence.  The  rule  is, 
that  all  matters  in  confession  and  avoidance  which  shew  the 
transaction  to  be  void  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded. 

Parke,  B. — It  has  been  very  common  to  plead  gene- 
rally that  there  was  no  consideration;  but  it  is  by  no 
means  to  be  taken  for  granted  that  any  of  those  pleas 
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are  good  on  demurrer.     The  instances  given  in  the  rule         1835. 
as  to  the  mode  of  pleading,  are,  **  bills  or  notes  by  way 
of  accommodation/'  &c.    There  is  no  doubt  that  there 
was  a  wilful  misrepresentation  to  enhance  the  value  of  the 
property. 

Erie  and  RawUnson. — ^The  contract  between  an  auc- 
tioneer and  vendee  was  undoubtedly  a  good  consideration 
for  giving  this  check.  The  {plaintiff  was  acting  in  the 
transaction  merely  as  an  agent,  and  is  not  responsible  for 
his  principal's  acts. 

Parke,  B. — In  this  case,  he  did  not  act  under  the  prin- 
cipal. It  is,  at  all  events,  a  legal  fraud.  Upon  the  evi- 
dence, the  auctioneer  was  the  person  to  blame ;  and  if  the 
defendant  had  actually  paid  the  money  at  the  time  the 
check  became  payable,  he  would  have  had  a  right  to  re- 
cover back  the  whole  of  the  money;  and  he  would  have 
been  at  liberty  to  shew  that  the  whole  consideration  failed 
by  means  of  wilful  misrepresentation,  and  to  rescind  the 
contract. 

Erie  and  Rawlinaon. — ^The  plaintiff  was  taken  by  sur- 
prise, for,  if  he  had  been  aware  that  the  title  would 
have  come  in  question,  he  might  have  called  for  parti- 
culars of  the  objections  on  which  the  defendant  relied, 
according  to  Colleti  v.  Thompson  (a)  and  Todd  v.  Hog- 
gari{b).  Secondly,  this  was  not  a  case  in  which  the 
Judge  ought  to  have  allowed  an  amendment  upon  section 
23  of  the  S  ^  4  W.  4,  c.  42,  as  that  section  only  alludes  to 
mistakes  in  setting  out  matters  in  pleading  not  material 
to  the  merits  of  the  case  ;  whereas,  if  this  amendment  had 
been  allowed,  the  plaintiff  would  have  been  very  much 
prejudiced. 

(a)  3  Bos.  &  Pull.  246.  (6)  1  Moody  &  Mai.  128. 

VOL.  III.  BBB  D.  P.  C. 
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1835.  TAesiger  and  Chandless  in  support  of  the  role. — ^There 

has  been  a  total  failure  of  consideration;  and  the  distinc* 
tion  is  now  well  established,  that,  where  the  consideration 
entirely  fails^  it  is  a  defence  to  the  action :  SpiUerr,  West^ 
lake  (a).  If  there  had  been  only  a  partial  failure,  it  would 
have  been  no  answer,  Moggridge  v.  Jones  {b)^  Tye  y. 
Owynne  (c) ;  and  the  only  question  is,  whether  it  can  be 
said  that  there  was  a  consideration  at  any  time  for  the 
check.  Though*  the  new  rules  give  examples  of  pleas, 
they  did  not  intend  to  specify  every  case.  Where  there 
is  any  fraud,  moral  or  legal,  there  is  no  binding  contract ; 
and  the  defendant  has  a  right  to  say  that  there  was  no 
legal  contract.  The  check  was  given  in  a  transaction  in 
which  the  Jury  have  found  that  there  was  fraud,  and  that 
the  fraud  existed  from  the  commencement. 

Parke,  B. — If  the  declaration  imports  an  immediate 
delivery,  the  plea  is  good ;  but  the  plaintiflTmight  have  been 
the  fifth  or  sixth  person  to  whom  the  check  had  passed. 
The  declaration  avers  that  the  check  was  delivered  to  the 
plaintiff,  but  does  not  aver  that  the  plaintiff  was  the  bearer; 
and  therefore,  is  it  not  incumbent  on  the  plaintiff  to  prove 
that  it  was  actually  delivered  to  himself,  to  support  this 
declaration? 

Erie,  eonirdt  suggested  that  if  there  was  a  delivery  to  A» 
and  several  other  persons  afterwards,  if  the  plaintiff  was 
possessed  of  it  at  the  time  of  action  brought,  it  might  be 
averred  to  be  a  delivery  to  him. 

Thesiger  and  Chandless  in  support  of  the  rule. — Prior  to 
the  new  rules,  the  defence  would  certainly  have  been  good 
under  the  general  issue;  and  though  those  rules  compel  a 

(a)  2  B.  &  AdoL  155.  (6)  3  Gampb.  38. 

(c)  2  Gampb.  346. 
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defendant  now  to  plead  specially,  no  alteration  has  been  1835. 
made  in  the  general  rule  of  pleading,  that  matters  may  he 
pleaded  according  to  their  legal  effect.  Whatever  consi* 
deration  there  might  have  been  at  the  time  of  drawing  the 
check,  if  the  plaintiff  would  after  payment  have  had  a 
right  to  recover  back  the  money,  the  rescission  of  the  con* 
tract  before  action  operated  ab  iniiio ;  and  therefore  the 
whole  agreement  was  gone :  Butler  v.  Baker  (a).  Secondly, 
the  defendant  ought  to  have  been  allowed  to  amend  under 
the  gSrd  section  of  the  3^4  W.  4,  c.  42 :  the  words  of 
that  section  are  sufficiently  comprehensive  to  comprise  the 
present  case.  The  24th  section,  which  enables  the  Court 
to  give  judgment  according  to  the  very  right  and  justice 
of  the  case,  notwithstanding  any  variance  or  mis-statement 
may  be  considered  to  apply  only  to  such  variations  and 
mis-statements  as  are  mentioned  in  the  23rd  section ;  and 
the  question  therefore  is,  whether,  if  the  amendment  had 
been  made  in  this  case,  the  opposite  party  would  have 
been  prejudiced  thereby.  It  is  clear  that  the  plaintiff 
came  prepared  to  try  the  real  question  in  dispute  be* 
tween  the  parties,  for  it  appeared  that  he  had  taken  the 
opinion  of  a  pleader  on  the  point,  and  was  prepared  with 
cases  to  shew  that  there  was  not  a  total  failure  of  consider- 
ation, and  that  therefore  he  was  entitled  to  recover. 

Parke,  B. — The  question  is  of  very  considerable  im- 
portance, and  has  been  very  ably  argued  on  both  sides. 
The  Court  will  therefore  take  time  to  consider  of  their 
judgment,  in  order  that  the  question  may  be  settled. 

Upon  the  last  day  of  this  term,  the  Court  gave  the  follow- 
ing judgment,  which  was  delivered  by — 

Parke,  B. — This  was  an  action  against  the  defendant, 
as  drawer  of  a  check  for  39/.  18^.  on  the  Bank  of  England, 

(o)  3  Co.  27,  b. 
bbb2 
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1835.  The  plea  was^  that  there  was  no  consideration  or  value 
for  the  drawing  of  the  said  check.  The  replication  was, 
that  there  was  good  consideration. 

On  the  trial  before  me  at  GuildhaU,  it  appeared  that  the 
check  was  given  by  the  defendant  for  the  payment  of  the 
deposit  on  a  sale  by  auction  of  certain  leasehold  property 
by  the  plaintiff,  as  auctioneer,  to  the  defendant ;  which 
property  was  mis-described  in  the  particulars  of  sale  by 
which  the  defendant  bought.  The  conditions  contained  a 
clause  that  no  error  or  mis-statement  should  vitiate  the 
sale ;  but  the  jury  found  that  the  mis-description  was  wilful ; 
and  therefore  the  defendant  had  a  right  to  repudiate  the 
contract  altogetheri  which  he  did ;  and  having  given  or- 
ders to  the  Bank  to  dishonour  his  check,  it  was  refused 
payment.  It  appeared  to  me  at  the  trial,  that  the  plea 
was  not  framed  in  the  way  it  ought  to  have  been,  in  order 
to  meet  the  case,  and  I  directed  a  verdict  for  the  plaintiff^ 
reserving  to  the  defendant  liberty  to  move  to  enter  a  ver- 
dict for  him,  and  in  the  event  of  the  Court  being  of  opi- 
nion that  the  plea  was  not  proved,  the  facts  were  to  be 
considered  as  found  specially,  pursuant  to  the  3  ^  4  fF.  4, 
c.  4S,  8.  24*. 

A  rule  nisi  having  been  obtained,  cause  was  shewn  last 
term,  and  the  Court  took  time  to  consider  their  judgment. 

It  was  argued  by  the  learned  counsel  for  the  defendant, 
first,  that  by  the  old  law,  all  facts  must  be  pleaded  ac- 
cording to  their  legal  operation ;  and  that  the  legal  ope- 
ration of  the  circumstances  in  evidence  in  this  case  is  pro« 
perly  stated  in  the  plea :  and  secondly ,  that  the  new  rules 
have  not  made  any  difference  in  the  principles  and  rules  of 
pleading,  except  in  those  instances  for  which  they  have 
specially  provided,  and  that  either  they  have  not  provided 
any  other  mode  of  pleading  in  this  case,  or,  if  they  have, 
the  objection  should  have  been  taken  on  demurrer,  and 
cannot  now  be  available ;  and,  upon  consideration,  we  think 
the  argument  well-founded. 


Oddy. 
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That  all  facts  are  to  be  pleaded  according  to  their  legal         1835. 
operation  is  clear^  and  the  case  cited  on  argument  in  But-  ' 

ler  y.  Baker  {a)  is  a  striking  instance  of  the  application  _v- 
of  that  rule>  and  affords  a  close  analogy  to  the  present. 
It  is  there  said^  that,  if  lands  are  given  to  a  husband  and 
wife^  and  the  heir  of  the  husband,  or  to  their  heirs,  and 
afterwards  the  husband  dies,  the  wife  may  waive  the 
joint  estate,  and  bring  her  writ  of  dower,  and  the  hus- 
band be  said,  in  pleading,  to  be  sole  seised  ab  initio,  and 
the  refusal  shall  have  such  relation  in  judgment  of  law, 
that  the  husband  was  sole  seised  ab  initio. 

In  the  present  case,  the  check  was  given  in  lieu  of  money, 
as  a  deposit  on  a  sale ;  the  consideration  for  giving  it  by 
the  defendant  was  the  plaintiff's  contract  to  sell  leasehold 
property  of  a  certain  description ;  which  property,  in  fact, 
he  had  not  to  sell ;  and  therefore  the  defendant  had  a  right 
to  rescind  the  contract,  and  would  have  been  entitled  to 
recover  back  the  deposit  if  it  had  been  paid  in  cash,  and 
of  course,  therefore,  he  may  resist  the  payment  of  his  . 
check ;  and  that  on  the  ground  that  the  contract  which 
was  the  consideration  having  been  done  away  with  ab 
initioy  no  consideration  in  judgment  of  law  existed  at  all. 

But  then,  it  may  be  said,  that,  as  the  defendant  would 
have  been  bound  by  his  contract  if  there  had  been  any 
unintentional  error  or  mis-statement,  and  could  only  rescind 
it  on  the  ground  that  the  mis-statement  was  wilful,  and 
therefore  of  necessity  fraudulent,  the  true  nature  of  the 
defence  was,  that  the  transaction  was  void  on  the  ground 
of  fraud  ;  and  therefore,  by  article  3  of  rule  1  of  pleadings 
in  assumpHt,  should  have  been  specially  pleaded.  If, 
however,  this  be  such  a  case  of  fraud  as  falls  within  the 
rule  (and  we  doubt  if  it  be),  the  question  is,  whether  the 
plaintiff  can  take  advantage  of  the  non-compliance  with 
the  rule  in  this  stage  :  and  we  think  he  cannot.  The  check 

(o)  3  Coke,  27. 
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has  been  in  point  of  law  given  without  consideration,  al- 
though it  is  the  plaintiff's  fraud  which  has  enabled  the 
defendant  so  to  treat  it.  The  plea  is  therefore  proved  by 
the  evidence,  and  that  is  the  only  point  now  to  be  decided. 

The  plea  would  no  doubt  have  been  bad  on  special  de- 
murrer ;  for,  before  the  new  rules,  it  would  have  amounted 
to  the  general  issue,  as  being  in  truth  no  more  than  a  de- 
nial of  the  implied  allegation  of  consideration  involved  in 
that  of  drawing  the  check ;  and  it  was  not  authorized  by 
the  new  rules,  because  they  require  some  affirmative  alle- 
gation ;  and  the  reason  for  so  framing  them  was  purposely 
to  avoid  any  question  as  to  the  burthen  of  the  issue  on 
such  a  plea.  In  the  recent  case  of  Easton  v.  Pratchett  (a), 
the  Court  intimated  that  a  similar  plea  was  good  after  ver- 
dict, though  bad  on  demurrer :  and  still  more  recently,  in 
the  case  of  Houghton  v.  Earl  of  Kihnorey  (6),  the  Court 
decided  that  such  a  plea  was  bad  on  special  demurrer. 

We  are  therefore  of  opinion  that  the  rule  must  be  made 
absolute  to  enter  a  verdict  for  the  defendant. 


Rule  absolute  accordingly. 


(a)  Ante,  p.  472. 


(i)  Ante,  p.  705. 


Harvey  v.  King. 

9 

Proposed  rule  X  HIS  was  a  demurrer  to  a  replication. — No  one  appear- 
not  intended  for  ^Dg  insupport  of  the  plea,  Petersdorffa.ip}f\v&iii  for  judgment. 
argument  j|.  ^^^  understood  that  no  argument  was  intended;  but  the 

paper  books  not  having  been  delivered  to  the  Judges,  the 
Court  refused  to  give  judgment,  and  ordered  it  to  be  set 
down  for  the  next  paper  day. 


Lord  Abinger,  C.  B, — I  think  it  would  be  better  in 
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future,  thaty  where  a  case  is  not  intended  to  be  argued,  it  1835. 
should  be  mentioned  to  the  officer,  and  that  he  should 
make  out  two  lists,  as  there  are  in  the  King's  Bench,  one 
of  those  cases  which  are  intended  to  be  argued,  and  the 
other  of  those  where  no  argument  is  intended;  and  that,  as 
to  the  ktter,  the  rule  (a)  respecting  the  delivery  of  paper 
books  should  not  apply  (b)» 

(a)  R.  G.  7  H.  T.  4  Will.  4,     such  rule  as  that  suggested  by  his 
1834.    Ante,  Vol.  2,  p.  305.  Lordship  has,  as  yet,  been  pro- 

(6)  It   is  understood  that  no      mulgated. 


Simpson  v.  Dick. 

jK.  V.  RICHARDS  shewed  cause  against  a  rule  which  Iq  an  action  by 
had  been  obtained  by  Mansel  for  discharging  the  defend-  ag^l^t^he^ 
ant  out  of  custody  on  entering  an  appearance,  on  account  ^J*''®^^^**^^^ 
of  a  defect  in  the  affidavit  to  hold  to  bail.  The  affidavit  affidavit  of  debt 
stated  that  the  defendant  was  justly  and  truly  indebted  to  defetfdantVas^ 
the  plaintiflf  upon  a  bill  of  exchange,  which  it  described,  p"i*„*;lJr^o^^ 
and  of  which  the  defendant  was  the  drawer,  and  it  alleged  >>iii  ^bich  was 

oyerdue,  and 

that  the  whole  amount  thereof  still  remained  due  and  that  the  money 
owing  to  the  deponent.     No  presentment  of  the  bill  for  Z^  owing%ut 
payment  was  alleged.    He  relied  upon  Weedon  v.  Med"  ^V*™iith^r° 
ley  (a),  which  was  an  action  by  the  indorsee  against  the  •emment  or 
drawer ;  and  the  affidavit^  after  stating  the  acceptance  of  bad. 
the  bill>  proceeded  thus — ''  and  which  having  become  due 
is  wholly  unpaid."   Here  the  words  are  nearly  the  same, — 
**  and  which  sum  still  remains  due  and  owing." 

Parke,  B.  —This  point  was  decided  in  a  late  case  in 
the  Common  Pleas. 


(a)  Ante,  Vol.  2,  p.  Gi'D. 
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1835.  ManseL — In  Buckuorih  v.  Levy  (a),  which  was  followed 

Simpson       ^y  ^^^^*  ^'  Morgan  (6)  and  Banting  v.  Jadis  (c),  in  the 
^'  Kinffs  Bench. 

Dick.  ® 

Richards. — ^It  is  expressly  sworn  that  the  defendant  is 
indebted,  which  he  could  not  be  unless  the  bill  was  duly 
presented. 

Parke,  B. — ^No  indictment  for  perjury  would  lie  on 
such  an  aflSdavit,  for,  it  may  be  perfectly  true,  and  yet  the 
defendant  may  not  be  liable. 

Lord  Abinger,  C.  B. — The  allegation  that  the  defen- 
dant is  indebted,  is  merely  a  legal  inference. 

Alderson  and  Gurnet,  Barons,  concurred. 

Rule  absolute  without  costs,  as  an  applica- 
tion had  been  made  to  a  Judge  at 
Chambers. 


(a)  5  Moo.  &  Payne,  23;  7  Bing.         (h)  Ante,  Vol.  1,  p.  122. 
261 ;  and  ante,  Vol.  1,  p.  21 1.  {c)  lb.  445. 


Lacey  r.  Umbers. 

It  if  not  a  >uffi-  X  HIS  was  a  demurrer  to  a  plea. 

dent  objection 
to  a  demurrer 

^t  uT'^^t  White,  who  was  in  support  of  the  plea,  objected,  that  the 

intended  to  be  demurrer  could  not  be  argued,  because  the  point  intended 

raised  ii  not  «          •      i                              t   •       i                •     •                              «• 

steted  in  the  to  be  raised  was  not  stated  m  the  margm  m  pursuance  of 


dSS^!*The  the  new  rules. 


mle  only  ena- 
bles the  opposite  •»>       mi        .  »  .       •  i       i  i    • 

party  to  set  aside  Parke,  B. — That  IS  no  objection  to  the  demurrer  being 

the  demurrer. 
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argued :  the  effect  of  the  rule  is,  that  such  a  demurrer  may         1835. 
be  set  aside  as  irregular.  j^  " 


Richards  in  support  of  the  demurrer. 


9. 

UMBsaf. 


Smith  v.  Smith  and  Another. 

X  HIS  was  a  rule  which  had  been  obtained  by  Plati,  on  Two  defendanti 
behalf  of  the  defendants,  calling  upon  the  plaintiff  to  shew  ^^^^^^^ 
cause  why  the  defendants  should  not  be  allowed  their  or45^,thepiain- 

tiff  at  the  trial 

costs  under  the  43  Geo.  3,  c.  46,  on  the  ground  that  the  recovered  only 
defendants  had  been  arrested  for  45/.,  and  that  the  plaintiff  ^^  denuind  wai 
had  recovered  only  21/.     It  was  an  action  for  a  tavern  ^V""'*^,. 

•^  ^  191. 10«.»  which 

bill,  including  a  sum  of  money  paid  to  the  defendants'  it  was  stated  by 

use.     At  the  trial  before   Alderson,  B.,    the   question  had  seen  paid 

turned  principally  upon  the  credit  of  a  witness,  upon  the  J" 2da*rfr!^ 

fact  whether  a  particular  sum  of  money  had  been  paid  <^eiptwatpatfal, 

from  which  it 

by  the  plaintiff  or  not     The  bill  amounted  to  the  sum  of  appeared  that 
24/.,  from  which  the  jury  made  a  deduction  of  3/.,  and,  patd'on^a former 
with  the  exception  of  that  deduction,  the  plaintiff  would  ^^'   ^^^   ^ 

*^  .  i^^>  under  the 

have  recovered  his  whole  demand,  if  they  had  credited  carcmnflUnoes, 
the  witness.    The  learned  Baron  reported  that  he  should  part  oHhe 
have  been  satisfied  with  the  verdict  either  way.  Sllid^  wd"^ 

made  a  email 
.  -    ,  deduction  firom 

jElr/i?  now  shewed  cause. —  There  is  no  denial  through-  the  other  part. 
out  the  defendants*  affidavits  that  the  debt  was  due  to  nied,  however, 
the  plaintiff;  on  the  contrary,  there  is  the  positive  affidavit  5^^^*^^*^^; 
of  the  plaintiff,  that  the  whole  of  the  45/.  was  due.    The  money  wat  due, 

and  it  was  posi- 

verdict  of  the  jury  is  not  conclusive.  At  the  trial  the  tiyeiy  twom  by 
principal  question  was,  as  to  the  joint  liability  of  the  two  It  ww^dife^from 
defendants.   The  defendants  were  brothers,  and  had  been  *'>«  defendant! : 

—IfcW,  that  the 

living  together  at  the  plaintiff^s  tavern.  The  jury  may  have  defendant  was 
considered  that  there  was  not  sufficient  evidence  whereon  his  costs  under 
to  found  a  verdict  against  both  the  defendants  for  part  ^\^^  ^^  *' 
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18S5.  of  the  plaintiff's  demand;  but  it  by  no  means  follows,  that 
the  whole  of  the  amount  claimed  by  the  plaintiff  was  not 
fairly  due  to  him^  or  that  he  had  not  reasonable  and  pro- 
bable cause  for  arresting  the  defendants.  The  bill  for 
45/.  had  been  delivered  to  the  defendants ;  they  left  the 
tavern  under  pretence  of  getting  money  to  pay  the  bill;  they 
never  made  any  objection  on  the  ground  that  any  part  of 
the  money  was  not  due;  and  the  plaintiff  was  obliged  to 
have  recourse  to  stratagem  for  the  purpose  of  arresting 
them:  and,  as  the  Judge  has  reported  that  he  should 
have  been  satisfied  upon  the  evidence  with  the  verdict 
either  way,  this  cannot  be  considered  to  be  a  case  within 
the  act. 

Piatt  in  support  of  the  rule. — The  verdict  of  the  jury  is 
a  safe  criterion  to  go  by.  The  plaintiff  recovered  less 
than  half  of  the  sum  for  which  he  arrested  the  defendant* 
The  witness  Smith  must  have  been  guilty  of  perjury;  for, 
he  swore  that  19/.  10«.,  part  of  the  plaintifi^'s  demand,  had 
been  paid  by  the  plaintiff  at  the  request  of  one  of  the 
defendants;  that  he  saw  it  paid  on  the  S3rd: — ^and  when 
the  receipt  was  put  in,  it  was  dated  the  fiZnd.  It  was  clearly 
proved,  that  the  plaintiff  must  have  known  that  this  wit- 
ness was  giving  false  evidence.  If  there  is  a  doubt  about 
it,  the  verdict  of  the  jury  ought  to  turn  the  scale. 

Parke,  B. — The  only  question  is,  whether  there  was 
reasonable  or  probable  cause  for  the  arrest;  and  I  think  it 
is  not  made  out  satisfactorily  that  the  plaintiff  had  no 
right  to  arrest  for  the  19/.  lOs.  If  it  had  been  made  out  that 
the  witness  had  been  guilty  of  wilful  peijury,  and  that  the 
plaintiff  knew  of  it,  the  defendant  would  have  been  entided 
to  costs ;  but  the  circumstances  do  not  shew  that  that  was 
necessarily  the  case.  The  payment  might  really  have 
been  made  by  the  plaintiff  to  Smith  the  witness,  and  the 
receipt  might  afterwards  have  been  fabricated.     The  jury 
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may  not  have  been  satisfied  with  the  evidence  as  to  this  1836. 
part  of  the  demand.  The  plaintiff  upon  this  occasion  is 
not  concluded  by  the  verdict  or  the  evidence ;  it  is  suffi- 
cient if  he  satisfies  the  Court  by  affidavit;  and  it  now 
appears  by  the  oaths  of  two  persons,  who  have  made 
affidavits  since  the  trial,  that  the  defendants  had  admitted 
that  452i  were  due;  and  therefore,  under  these  circum- 
stances, and  particularly  as  the  Judge  says  he  should  have 
been  satisfied  if  the  verdict  had  been  the  other  way,  I 
think  this  rule  should  be  discharged. 

BoLLAND,  B. — I  think  the  plaintiff  has  shewn  sufficient 
reasonable  and  probable  cause. 

Alderson,  B. — I  am  better  satisfied  with  the  verdict 
as  it  is,  though  I  should  not  have  been  dissatisfied  if  the 
verdict  had  been  the  other  way.  The  rule  is,  that  the 
plaintiff  must  make  out  his  case:  in  order  to  make  it 
clearer,  he  took  a  receipt ;  and,  in  so  doing,  overreached 
himself.  Under  all  the  circumstances,  I  think  this  rule 
ought  not  to  be  made  absolute. 

Rule  discharged. 


BiSHTON  and  Another  r.  Evans. 

JLIEBT  on  bond. — The  declaration  stated  that  the  defen-  in  debt  on  bond 

dant  heretofore,  to  wit,  on  &c.,  by  his  certain  writing  obliga-  ^orm'the  co- 
venants in  an 
indenture,  the 
declaration  set  out  the  indenture  with  a  covenant  by  which  the  defendant  covenanted  to  pay 
6000A  with  5/.  per  cent,  interest  on  a  particular  day,  clear  of  all  taxes,  &c  The  breach  alleged 
was,  that  the  defendant  did  not  pay  the  6000^1  on  the  day  appointed,  whereby  the  bond  became 
forfeited.  The  defendant  pleaded  that  he  did  pay  on  the  day  appointed  the  6000/.  with  the  inter- 
est due  thereon,  amounting  to  6300/.,  clear  of  all  taxes,  &c.,  according  to  the  covenant  Upon  a 
special  demurrer  to  this  plea,  on  the  ground  that  it  attempted  to  put  in  issue  the  hct  of  payment 
of  the  interest,  and  also  that  it  concluded  to  the  country: — Held,  that  the  plea  was  bad. 
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1836.  tory  sealed  with  his  seal^  and  now  shewn  to  the  Barons 
of  His  Majesty's  Exchequer  here,  the  date  whereof  is 
a  certain  day  and  year  therein  named^  to  wit,  the  day 
and  year  aforesaid,  acknowledged  himself  to  be  held 
and  firmly  bound  unto  the  plaintiffs  in  the  sum  of  12,000/. 
above  demanded,  to  be  paid  to  the  plaintiffs  or  their  cer- 
tain attorney,  executors,  administrators,  or  assigns ;  that, 
under  the  said  writing  obligatory  was  written  a  certain 
condition,  whereby  it  was  recited  that  the  plaintiffs  had,  on 
the  day  and  year  aforesaid,  lent  and  advanced  unto  the 
therein  above  bounden  defendant  the  sum  of  6000/;  and 
that,  by  indenture  of  lease  and  release,  the  lease  bearing 
date  the  day  next  before  the  day  of  the  date  of  the  re- 
lease, and  the  release  bearing  or  intended  to  bear  even 
date  with  the  said  writing  obligatory,  and  made  or  ex- 
pressed to  be  made  between  the  defendant  of  the  one  part, 
and  the  plaintiffs  of  the  other  part,  the  defendant  had  ap- 
pointed, granted,  and  released,  or  otherwise  assured,  cer- 
tain messuages,  farms,  lands,  tenements,  and  heredita- 
ments in  the  said  release  particularly  described,  unto  the 
plaintiffs,  their  heirs  and  assigns,  for  ever,  for  securing  the 
said  sum  of  6000/.  and  interest;  but  subject  to  a  proviso  for 
redemption  of  the  same  premises  on  payment  by  the  defen- 
dant, his  heirs,  executors,  administrators,  or  assigns,  unto 
the  plaintiffs,  their  executors,  administrators,  or  assigns,  of 
the  said  sum  of  6000/.  and  interest,  after  the  rate  in  the  said 
release  mentioned,  on  the  13th  day  o(  November  then  next 
ensuing  the  date  thereof:  and  in  which  said  condition  it 
was  further  recited,  that,  for  the  better  securing  the  pay- 
ment of  the  same  sum  and  interest  unto  the  plaintiffs,  the 
defendant  had  agreed  to  enter  into  the  therein  above  writ- 
ten obligation,  with  such  condition  for  making  void  the 
same  as  thereinafter  was  contained;  and  the  condition  of 
the  said  writing  obligatory  was  declared  to  be  such,  that, 
if  the  therein  bounden  defendant,  his  heirs,  executors,  ad- 
ministrators, or  assigns  did  and  should  well  and  truly  pay 
or  cause  to  be  paid  unto  the  plaintiffs,  their  executors,  ad- 
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ministrators,  or  assigns,  the  full  and  just  sum  of  6000/.  of  1835. 
lawful  money  of  GrecU  Britain,  with  interest  thenceforth 
for  the  same,  after  the  rate  of  5L  for  every  100/,  by  the 
year,  on  the  13th  day  of  November  next  ensuing  the  date 
of  the  said  writing  obligatory,  being  the  same  day  and 
time  as  were  covenanted  in  or  by  the  said  in  part  recited 
indenture  of  release  for  payment  of  the  same,  but  subject 
to  such  proviso  for  the  abatement  of  the  interest  as  in  such 
indenture  of  release  contained,  and  did  and  should  make 
the  said  pajrment  without  any  deduction  or  abatement  for 
or  by  reason  of  any  taxes,  charges,  assessments,  imposi- 
tions, cause,  matter,  or  thing  whatsoever,  and  according 
to  the  true  intent  and  meaning  of  the  proviso  and  cove- 
nant in  the  said  in  part  recited  indenture  of  release  con- 
tained; then  the  therein  above  written  obligation  should 
be  void,  or  otherwise  should  remain  in  full  force  and  effect; 
as  by  the  said  writing  obligatory  and  the  condition  there- 
of will  more  fully  and  at  large  appear.  And  the  plaintiffs 
further  say,  that,  in  and  by  the  said  proviso  and  covenant 
lastly  above  mentioned  to  have  been  contained  in  the  said 
indenture,  it  was  provided,  that,  if  the  defendant,  his  heirs, 
executors,  administrators,  or  assigns,  did  and  should 
well  and  truly  pay  or  cause  to  be  paid  unto  the  plaintiffs 
or  the  survivor  of  them,  his  executors,  administrators,  or 
assigns,  the  full  sum  of  6000/.  of  lawful  money  of  Great 
Britain^  upon  the  13th  day  of  November,  1831,  together 
with  lawful  interest  for  the  same  after  the  rate  ofSL  for 
every  100/.  by  the  year,  without  any  deduction  or  abate- 
ment whatsoever  out  of  the  same  principal  sum  and  inter* 
est,  or  any  part  thereof^  for  or  in  respect  or  upon  account 
of  any  matter,  cause,  or  thing  whatsoever,  then  and  in 
such  case,  and  upon  and  at  any  time  after  such  payment 
as  aforesaid,  and  on  the  request  and  at  the  costs  and 
charges  of  the  defendant,  his  heirs,  executors,  administra- 
tors, or  assigns,  they  the  plaintiffs,  their  heirs  or  assigns^ 
should  and  would  convey  and  assure  the  premises  therein 
mentioned  unto  the  defendant,  his  heirs  or  assigns,  or 
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1835.  unto  such  person  or  persons  as  he  or  they  should  direct  or 
appoint,  free  and  clear  of  and  from  all  charges  and  incum- 
brances made,  done,  or  committted  by  the  plaintiffs,  their 
heirs,  executors,  administrators^  or  assigns.  And  the  de- 
fendant did,  for  himself,  hia  heirs,  executors,  and  adminis- 
trators, covenant,  promise,  and  agree,  to  and  with  the  plain- 
tiffs, their  executors,  administrators,  and  assigns,  that  he 
the  defendant,  his  heirs,  executors,  administrators,  and  as- 
signs, or  some  or  one  of  them,  should  and  would  weU  and 
truly  pay  or  cause  to  be  paid  unto  the  said  plaintiff,  their 
executors,  administrators^  or  assigns,  the  said  principal 
sum  of  6000/.  and  the  interest  thereof  at  the  rate  afore- 
said and  at  the  time  in  the  said  indenture  before  ap- 
pointed for  the  payment  thereof,  without  any  deduction 
or  abatement  for  or  in  respect  of  any  present  or  future 
taxes,  rates,  assessments,  charges,  causes,  matters,  or 
things  whatsoever,  and  according  to  the  true  intent  and 
meaning  of  the  said  indenture ;  that  the  said  proviso  for 
the  abatement  of  interest  mentioned  and  referred  to  in  the 
said  condition  was  and  is  a  certain  proviso  in  the  said  in- 
denture of  release  therein  also  mentioned,  by  which  it  was 
provided,  and  by  which  the  plaintiffs,  for  themselves,  their 
heirs,  executors,  and  administrators,  did  covenant^  declare 
and  agree  to  and  with  the  defendant,  his  heirs,  executors, 
administrators,  and  assigns,  that,  if  the  said  defendant,  his 
heirs,  executors,  administrators,  or  assigns,  did  or  should 
so  long  as  the  said  principal  sum  of  6000/.  or  any  part 
thereof  should  remain  due  upon  the  then  present  security, 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the  plaintiffs, 
their  executors,  administrators,  or  assigns,  interest  for  the 
said  sum  of  6000/.  after  the  rate  of  4/.  for  every  100£.  by 
the  year,  by  equal  half  yearly  payments,  on  the  13th  day 
of  May  and  the  13th  day  of  November  in  each  year,  or 
within  two  calendar  months  after  each  or  either  of  the 
said  days  respectively^  then  and  in  such  case,  but  not 
otherwise,  they  the  said  plaintiffs,  their  executors,  admin- 
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istratorSy  and  assigns,  should  and  would  accept  and  take  1836. 
the  same  in  lieu  of  and  in  full  satisfaction  for  interest  on  the 
said  sum  of  6OOO/.9  af^r  the  rate  of  5L  per  cent,  per  annum 
thereinbefore  covenanted  to  be  paid  for  the  same;  and 
should  and  would  (if  required)  from  time  to  time  give  pro* 
per  and  sufficient  discharges  for  the  same  interest  at  5/. 
per  cent,  accordingly,  anything  in  the  said  indenture  before 
contained  to  the  contrary  notwithstanding ;  as  in  and  by 
the  said  indenture^  which  said  indenture  sealed  with  the 
seal  of  the  defendant,  the  date  whereof  is  the  day  and 
year  hereinbefore  in  that  behalf  mentioned,  the  plaintiflb 
now  bring  here  into  Court,  reference  being  thereunto  had, 
will  more  fully  appear.  Breach — that  the  defendant  did 
not  well  and  truly  pay  or  cause  to  be  paid  unto  the  plain- 
tiffs or  either  of  them  the  said  sum  of  6000/.  or  any  part 
thereof  on  the  said  13th  day  of  November  1881,  but  therein 
made  default;  and  by  reason  of  the  breach  of  the  said  con- 
dition the  said  writing  obligatory  became  forfeited,  and 
thereby  an  action  had  accrued  to  the  plaintiffs  to  demand 
from  the  defendant  the  sum  of  12,000/.  above  demanded : 
yet  the  defendant  (although  often  requested  so  to  do)  had 
not  as  yet  paid  any  part  of  the  said  last-mentioned  sum, 
but  the  same  was  still  wholly  due — ^to  the  plaintiffs'  damage 
of  1000/.,  and  therefore  &c. 

Pleci, — ^The  defendant  says  that  he  the  defendant  did 
pay  unto  the  plaintiffs  the  full  and  just  sum  of  6000/.  of 
lawful  money  of  Great  Britain,  with  interest  for  the  same 
from  the  date  of  the  said  writing  obligatory  until  the  day 
next  hereinafter  mentioned,  after  the  rate  of  BL  for  every 
100/.  by  the  year,  on  the  said  18th  day  of  November  next 
ensuing  the  date  of  the  said  writing  obligatory,  and  which 
was  in  the  year  of  our  Lord  1881;  which  said  sum  of 
6000/.  with  interest,  as  in  this  plea  aforesaid,  then  amount- 
ed to  a  large  sum  of  money,  to  wit,  the  sum  of  6800/.  of 
like  money ;  and  that  he  the  defendant  then  made  the  said 
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1835.        payment  without  any  deduction  or  abatement  for  or  by 
^      reason  of  any  taxes,  chargesi  assessments,  impositionB, 
«.  cause,  matter,  or  thing  whatsoever,  and  according  to  the 

true  intent  and  meaning  of  the  proviso  and  covenant  in 
the  said  indenture  in  the  said  condition  in  part  recited 
contained,  and  according  to  the  form,  tenor,  and  effect  4>f 
the  said  condition  under  the  said  writing  obligatory  writ- 
ten as  in  the  said  dechuration  is  mentioned*  And  of  this 
the  defendant  puts  himself  upon  the  country  &c. 

Demurrer. — ^And  the  plaintiff  saith  that  the  plea  of  the 
defendant  is  not  sufficient  in  law,  and  he  states  to  the  Court 
here  the  following  causes  of  demurrer ;  that  the  said  plea 
offers  to  put  in  issue  and  to  affirm  a  matter  not  denied  Iqr 
the  plaintiffs,  namely,  the  payment  of  interest  to  the  ISch 
day  o(  November^  18S1,  on  the  said  bond  in  the  declani* 
tion  mentioned;  whereas  the  declaration  admits  the  pay- 
ment of  the  interest  in  the  said  plea  mentioned,  and  states 
only  the  nonpayment  of  the  principal  sum ;  and  the  plain* 
tiffs  therefore  cannot  sa&ly  join  issue  on  the  said  plea: 
and  for  that,  by  offering  to  put  in  issue  the  payment  of 
interest  which  is  admitted,  it  tenders  an  immaterial  issue, 
and  the  traverse  is  thereby  too  large:  and  the  said  plea  u 
otherwise  informal. 

Joinder  in  demurrer. 

JohnJervis,  in  support  of  the  demurrer,  contended  that 
the  traverse  was  too  large,  and  that  the  plaintiff  could  not 
safely  take  issue  upon  it;  and  that,  at  all  events,  the  plea 
having  introduced  a  new  matter  not  contained  in  the 
breach,  ought  to  have  concluded  with  a  verification. 

Cowling,  contri^— The  conclusion  to  the  country  is  pro- 
per, according  to  Skinner  v.£f^y  (a),and  the  plaintiff  might 

(a)  Carth.  87. 
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have  added  the  similiter ^  and  gone  to  trial;  and,  as  the  IB35. 
breach  was  only  upon  the  nonpayment  of  the  principal,  the 
parties  would  have  gone  to  trial  on  that  issue  only.  But 
the  plea  is  proper^  because,  by  the  terms  of  the  covenant, 
the  defendant  was  to  pay  the  principal  and  interest  without 
deduction  on  a  certain  day ;  and  he  pleads  in  the  words  of 
the  covenant  that  he  paid  both;  the  major  proposition 
therefore,  that  he  paid  both,  must  necessarily  include  the 
minor,  that  he  paid  the  principal.  It  might  be  contended, 
perhaps,  that  the  declaration  was  bad,  because  it  ought  to 
have  shewn  a  breach  in  the  words  of  the  covenant;  and,  if 
the  interest  was  paid,  it  ought  to  have  been  mentioned  in  the 
breach,  that,  though  the  interest  was  paid,  yet  the  defend- 
ant did  not  pay  the  principal:  Humi  v.  Brains  (a) ;  because 
the  plaintiff  has  no  right  to  divide  his  cause  of  action,  so 
as  to  make  several  actions.  But,  if  it  is  to  be  assumed  upon 
the  declaration  that  the  interest  has  been  paid,  then  the 
plea  cannot  embarrass  the  plaintiff;  because  if  either  the 
principal  or  interest  has  not  been  paid,  the  issue  must 
be  found  for  him.  The  plea  is  properly  pleaded  in  the 
words  of  the  covenant  (i). 

JertASf  in  reply,  contended,  that,  though  the  plea  would 
have  been  good  if  the  plaintiff  had  repUed  to  it,  yet  that 
it  was  bad  upon  special  demurrer;  and  he  cited  Williams* s 
Saunders,  SIS,  n.  4,  to  shew  that  the  traverse  must  follow 
the  declaration. 

Lord  Abinobr,  C.  B« — ^If  the  declaration  had  alleged, 
that,  though  the  defendant  had  paid  the  interest,  yet  he  had 
not  paid  the  principal,  then  the  plea  of  payment  of  prin- 
elpal  and  interest  would  have  been  good.  I  have  some 
doubt  whether  the  plea  is  not  good  as  it  is.  If  it  involves 
some  matter  which  would  tend  to  perplex  and  embarrass 

(a)  4  Mod.  4Q2.        (6)  Scudamore  v.  Stratum^  1  Boi.  &  P.  455. 
VOL.  III.  C  C  C  D.  P.  C. 
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1835.  the  plaintiff^  that  is  a  good  reason  whj  it  should  not  be 
allowed;  but  I  do  not  exactly  see  how  the  plaintiff  could 
be  embarrassed  by  it.  As  the  majority  of  the  Court,  how* 
ever»  are  of  opinion  that  the  plea  is  bad,  the  judgment 
must  be  for  the  plaintiff. 

Parke,  B. — ^I  think  the  plaintiff  might  have  safi^y  join* 
ed  issue  on  this  plea.  The  action  is  on  a  bond  conditioned 
to  perform  a  covenant  for  the  payment  of  principal  and 
interest  on  a  particular  day.  The  plaintiff  might  have  re- 
lied upon  the  bond  only,  but  he  chooses  to  state  the  in- 
denture, and  assign  the  breach  in  the  declaration.  It  ap- 
pears to  me  that  that  makes  all  the  difference.  The 
breach  is  for  the  nonpayment  of  6000/.  at  a  particular  day, 
but  it  says  nothing  of  interest;  and  for  the  purpose  of  the 
cause,  it  must  be  supposed  that  there  was  no  other  breach 
than  that  of  the  nonpayment  of  the  principal,  and  that,  tot 
the  purpose  of  this  action,  the  plaintiff  admits  the  pay- 
ment of  interest.  The  plea  is  not  a  plea  of  performance. 
The  plea  ought  to  have  been  only  on  the  issue  tendered 
on  the  other  side,  whether  a  positive  or  negative  averment, 
and  include  nothing  else,  and  conclude  to  the  country; 
but  it  goes  a  great  deal  feurther.  It  avers  that  the  defen- 
dant paid  on  the  13tb  of  November^  the  6000/.,  with  inter* 
est  at  the  rate  of  5L  per  eetU.,  amounting  together  to  the 
sum  of  6300A,  and  that  he  made  the  same  without  any  de- 
duction or  abatement,  by  reason  of  taxes  or  otherwise, 
according  to  the  true  intent  of  the  covenant  in  the  inden- 
ture, and  of  the  condition  of  the  bond,  and  then  concludes 
to  the  country;  therefore  it  proposes  Co  include  a  fiict  to 
which  there  is  no  corresponding  averment;  and  on  that 
ground  I  think  upon  special  demurrer  the  plea  ia  bad  in 
form,  though  in  substance  it  is  good. 

BoLLAND. — I  think  the  plea  is  bad  on  special  demurrer. 
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Ali>eb80N|  B« — ^Theplaintiff  isembarraased,  because  the        ^^^• 
defendant  has  thought  proper  not  to  adhere  to  the  simple       bisbtom 

rule  of  pleading. 

Judgment  for  the  plaintiff  (£()• 

(a)  Vide  Price  ▼.  Brown,  SCr.  690. 1  WiU.  116.  S.  C. 


Btavi. 


GooDALL  r.  Ensbll. 

J.  HIS  was  an  action  on  the  case  for  slander^  and  at  the  in  ao  action  on 

Assizes  the  plaintiff  recovered  a  verdict  for  SOs,    The  words  spoken 

plaintiff  afterwards  applied  to  the  learned  Judge,  who  certi-  ^^J^^^h^?-^* 

fied  to  give  the  plaintiff  full  costs.    No  special  damage  master,  without 

-   .  -  .  .  ®      an  allegation  oC 

was  laid  in  the  declaration ;  there  was  merely  the  general  spedai  damage, 
damage  that  the  plaintiff  had  lost  divers  great  gains  and  l^erd^/foT^ 
profits :  the  words  were  alleged  to  have  been  spoken  of  the  57*°^  »wiiinga 

damages  only, 

plaintiff  in  his  business  of  a  schoolmaster,  and  were  only  but  tiie  judge 

actionable  upon  the  supposition  that  they  were  so  spoken :  the  plaintiff  full 

they  imputed  insolvency  and  drunkenness  to  the  plaintiff,  J^t*i,7^* 

and  recommended  the  person  to  whom  they  were  spoken  power  to  do  so; 

not  to  go  into  partnership  with  the  plaintiff,  as  he  would  having  in  conse' 

bring  him  into  difficulties.    The  Master,  on  taxing  costs,  c«tia<»te  ^xed 

taxed  the  full  costs  to  the  plaintiff.  ^^  the  pWntiff 

*^  hu  full  costs, 

was  ordered  to 

MeUor  obtained  a  rule  tdsi  for  reviewing  the  Master's  tion. 
taxation,  on  the  ground  that  the  plaintiff,  having  recovered 
less  than  4fia*,  was  entitled  to  no  more  costs  than  damages, 
under  the  31  Jac.  I,  c.  16,  s.  6,  and  that  the  22  &  iS 
Car.  2,  c.  9,  did  not  extend  to  enable  a  Judge  to  oertify 
in  an  action  like  the  present. 

Adams f  Serjt.  shewed  cause. 

Parks,  B^ — ^A  Judge  has  no  power  to  certify  to  give 
costs  in  a  case  of  sknder.    The  Master  therefore  must 

CO  0  S 
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review  his  taxation  by  reducing  the  costs  to  the  amount 
of  the  damages. 

The  other  Barons  concurred. 


Rule  absolute  for  reviewing  the  Master's  taxation  (a)< 


(a)  Vide  Turner  ▼.  Hcrton^ 
Willes,  438;  GrenfeU  y.  Pierton, 
ante,  Vol.  1,  p.  406;  Kelly  y.  Par- 


tmgton,    2  Ne?.  &   Man.  460; 
5  B.  &  Ad.  646. 


Where  upon  the 
taxation  of  an 
attorney's  bill, 
a  sum  was 
deducted,  being 
the  coats 
occasioned  by 
oommencing 
mn  action  in  an 
improper  form, 
which  was 
afterwards 
brought  in  a 
proper  form, 
and  in  conse- 
quence of  tlut 
deduction  a 
litUe  more  than 
a  sixth  was  ta- 
ken off: — Held, 
that  the  client 
was  entitied  to 
the  coats  of 
taxation. 


Morris  and  Another  v.  Parkinson. 

JjOWLING  moved  that  the  costs  of  taxing  a  bill  of 
costs  might  be  taxed  to  the  plaintiffs,  on  the  ground  that 
more  than  one  sixth  had  been  taken  off  on  taxation.  A 
similar  application  had  been  already  heard  before  Mr. 
Baron  Gurney,  at  chambers,  and  White  v.  Milner  (a)  was 
cited  to  his  Lordship  as  an  authority  to  shew  that  the 
attorney  was  not  liable  to  pay  the  costs  of  taxation,  be- 
cause, as  it  was  alleged,  a  particular,  branch  of  the  bill  had 
been  struck  out  entirely,  and  that  it  was  not  reduced  on  a 
general  taxation,  and  also  that  there  were  three  bills 
delivered,  and  only  one  was  reduced  by  one  sixth  (6).  He 
contended,  that  he  was  entitled  to  a  rule  as  of  course,  for 


(a)  2  H.  Bla^  358. 

(6)  Another  objection  was  also 
made  at  chambers,  tbat  an  action 
had  been  commenced  to  recover 
the  amount  of  the  bill  before  the 
summons  to  tax  was  taken  out, 
and  a  writ  issued  in  the  borough 
Court  of  Liverpool  was  produced : 
but  the  learned  Judge  lookin^j^ 
upon  this  as  a  trick  upon  the 
client,  (the  application  to  tax  hav- 
ing been  made  within  a  month 


from  the  obtttning  of  all  the  bills), 
overruled  the  objection.  See  as 
to  this,  Toomer  v.  Fuller,  ante, 
Vol.  I,  p.  195;  and  Feathentone- 
hough  V.  Reece,  lb.  p.  30.  The 
Master  ( Walker)  was  of  opinion, 
that  though  more  than  one  sixth 
was  taken  off,  he  could  not  allow 
the  pluntiff  the  costs  of  taxation 
without  a  Baron's  order  for  that 
purpose  bdng  first  obtidned. 
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the  allocatur  was  binding  on  both  parties;  and  as  long  as  1835. 
it  remained  unimpeached^  the  general  rule  applied,  that  m  e  i 
where  more  than  one  sixth  is  taken  off,  the  attorney  is  *> 

Parkinsoii* 

liable  to  pay  to  the  client  the  costs  of  taxation.  The 
attorney  should  have  applied  to  have  the  Master's  taxation 
reviewed  if  he  conceived  it  erroneous. 

Chilton  shewed  cause  in  the  first  instance. — From  the 
affidavits^  it  appears  that  the  amount  of  the  three  bills 
taxed  was  282L  16«.  6d.  and  the  amount  taxed  off  was 
48/.  2s.  lid.,  being  an  excess  of  1/.  Ss.  2d.  only.  This 
was  occasioned  by  striking  out  a  whole  branch  of  the 
bill  amounting  to  8/.  1 5s.  8d.,  and  for  which  the  Master 
thought  that  the  cUent  was  not  responsible:  this  sum 
was  made  up  of  charges  incurred  in  the  course  of  an 
action  which  was  afterwards  discontinued  in  conse- 
quence of  its  having  been  discovered  to  have  been 
brought  in  the  wrong  form ;  a  new  action  having  been 
afterwards  commenced  by  Mr.  Cfvss  in  the  proper  form. 
White  V.  Milner  is  an  authority  expressly  in  point :  it  was 
there  held  that  an  attorney  is  not  liable  to  pay  the  costs 
of  taxing  the  bill  under  the  2  Geo.  2,  c.  2S,  s.  23,  where 
the  deduction  of  one  sixth  is  occasioned  not  by  par- 
ticular items  being  taxed  off,  but  by  a  whole  branch  of 
it  being  disallowed.  There,  the  prothonotary  on  taxa- 
tion thought  that  the  defendant  was  not  properly 
charged  with  the  costs  of  defending  two  actions  for  a 
third  person,  and  therefore  struck  out  the  whole  of  those 
costs ;  and  the  Court  said  that  the  statute  on)y  applied 
where  an  attorney  made  exorbitant  charges  on  his  client 
in  the  particulars  of  his  bill,  and  the  foundation  of  the 
demand  was  not  denied,  but  only  the  amount  of  it;  and 
that  the  costs  of  those  two  actions  were  not  struck  out 
because  the  items  were  objectionable,  but  because  it  could 
not  be  proved  that  the  defendant  was  liable  to  pay  them. 
So,  in  Mills  v.  Rabbitt  (a),  the  Court  refused  to  require  an 

(a)  3  Ncv.  &  M.  767. 


PARKINSOW. 
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1835.        attorney  to  pay  the  costs  of  taxation^  where  the  Master 
disallowed  one  of  the  biUs  detivered,  on  the  ground  of 
9.  nonliability.    In  that  ease,   Taunton^  J.,  observed  that 

White  V.  MUner  was  in  point,  and  that  nothing  could  be 
said  in  disparagement  of  that  case,  except  that  no  other 
could  be  found,  the  reason  of  which  nnply  was,  that  it 
had  never  been  disputed.  Secondly,  the  costs  of  the 
taxation  of  two  of  the  bills  ought  to  be  allowed  to  the 
attorney,  because  it  was  only  on  the  third  bill  that  ooe 
sixth  was  taken  off. 

Datolingt  in  reply,  cited  Diciens  v.  Woohoit  (a),  where 
a  motion  was  made  to  review  the  taxation  of  the  Master, 
who  had  allowed  to  the  client  the  costs  of  taxation,  more 
than  one  sixth  being  taken  off,  on  affidavits  shewing  the 
reasonableness  of  the  charges  which  had  been  disallowed ; 
and  the  Court  there  held  that  the  bill  having  been  re- 
duced by  taxation  more  than  one  sixth,  they  had  no 
discretion  in  the  matter,  but  must  comply  with  the  ex- 
press language  of  the  statute.  So,  in  EUwood  v.  Pearce  (6), 
where  an  attorney's  bill  was  reduced  nearly  one  sixth, 
the  Court  refused  to  allow  him  the  costs  of  taxation.  The 
same  point  was  determined  in  Baker  v.  Mills  (c),  in  this 
Court,  where  a  large  sum  having  been  taken  off  the  bill, 
though  it  was  less  than  one  sixth,  the  Court  refused  to 
allow  the  attorney  the  costs  of  taxation;  Bayley,  B.,  ob- 
serving, that,  where  one  sixth  is  taken  off,  the  statute  is 
imperative,  and  that  the  attorney  must  pay  the  costs  of 
taxation,  but,  where  less  than  one  sixth  is  taken  off,  it  is 
discretionary  with  the  Court  to  allow  the  costs  of  taxation 
or  not.  With  respect  to  there  being  three  bills,  no  point 
can  be  made  of  that,  because  they  were  all  referred 
together  and  taxed  together,  and  ought  therefore  to  be 
treated  as  one  bill. 

(a)  8D.  &R.  689;  5  B.  &  C.      h  Scott.  169;  SBing.  83,  S.C. 
760,  S.  C.  (c)  Ante,  Vol.  2,  p.  382. 

(6)  Ante, Vol.  l,p.261;  IMoore 
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Lord  ABiMesR,  C.  B.-^The  language  of  modem  cases        1835. 
appears  to  be  different  from  that  used  in  White  v.  Milner,  ' 

and  it  would  be  pushing  that  case  beyond  what  it  really  9. 

warrants^  if  we  were  to  hold  that  it  applied  to  the  present 
case ;  here  the  attorney  has  made  charges  which  he  had 
no  right  to  make,  and  which  have  been  taxed  off  in  the 
usual  way.  If  we  were  to  allow  the  attorney  his  costs  in 
the  present  case,  we  should  be  inviting  a  discussion  in 
every  case  that  occurs,  upon  the  question  whether  the 
attorney  or  the  client  is  to  have  the  costs. 

Parxe,  B. — ^The  Master  says  that  all  the  three  bills 
were  treated  as  one,  and  taxed  together.  Upon  the  other 
question,  it  is  unnecessary  to  say  whether  the  case  of 
While  V.  Milner  is  right  or  wrong.  If  an  attorney  puts  a 
disputable  item  into  his  bill,  he  takes  the  chance  whether 
it  will  be  allowed  or  not,  and  must  abide  by  the  conse- 
quences. White  V*  Milner  is  a  very  different  case  from 
the  present;  there,  the  attorney  improperly  sought  to 
charge  the  client  with  the  costs  of  certain  actions,  with- 
out being  able  to  satisfy  the  Master  that  the  client  was 
chargeable  for  thenu  The  charges  were  not  improper, 
but  they  were  chargeable  to  some  one  else.  Here,  the 
charges  were  not  only  improper  as  against  the  client, 
but  they  were  improper  against  any  body,  as  they  were 
occasioned  entirely  through  the  fault  of  the  attorney;  and 
no  one  being  liable  for  them,  they  are  like  any  other 
overcharge  disallowed  by  the  Master. 

BoLLAND,  B. — There  was  a  case  where  a  client  had 
pMd  to  his  attorney  a  sum  of  money  on  account  of  counsel's 
fees,  and  it  was  held  that  the  attorney  might  properly 
make  it  part  of  his  bill ;  but,  in  a  late  case  in  this  Court, 
where  an  attorney  had  received  a  sum  specifically  to  pay 
the  debt  and  costs  in  an  action,  and  made  it  part  of  his  bill, 
the  Master  struck  it  out,  and  thereby  reduced  the  bill 


748  CASES  ON  POINTS  OF  PRACTICE,  BXCH. 

1835.        more  than  a  aixtb,  and  the  Court  thought  that  it  waa 
'  improperly  made  part  of  the  billi  and  held  that  the  attcr- 

«•  ney  was  not  entitled  to  the  costs  of  the  taxation  (a). 

Pabxinson. 

Rule  absolute  with  costs. 
(a)  WooUUon  ▼.  Rodgwn,  ante,  Vol.  %  p.  3^. 


Perciyal  and  Others  v*  Frampun. 

In  an  action  by  xSLCTION  by  the  indorsees  against  the  indorser  of  a 

Mainst^tbTin-  promissory  note  for  500/.,  made  by  one  Aichesan,  and 

dorscrofapro-  payable  to  the  defendant,  and  by  him  indorsed  to  the 

miuory  note  «>'       ,  ^^ 

500^.,  the  de-  plaintiffs. 

asV300/.rtiut       ^^^ — ^  to  the  whole,  except  so  far  as  relates  to  part, 

do*nIld  by  "1°'  *^  ^^^'  *^'-  ^^  *®  amount  expressed  in  the  note,  that 

defendant  for  Aichesofi  made  and  delivered  the  note  to  the  defendant, 

the  acconmo" 

dation  of  the  RS  in  the  declaration  mentioned,  for  the  purpose  of  being 

rtecurityto^e  ^i^dorsed  by  the  defendant  to  the  plaintiffs  as  a  security 

plaintiffs,  who  xq  the  plaintiffs  for  sums  to  be  thereafter  advanced  by 

were  the  mak- 

er't  bankers,  for  them  to  Atcheson  on  the  security  of  the  note,  and  without 

tancM,"and that  ^uy  Other  purposc  or  consideration  whatever;  that  the 

only  200/  waa  defendant  indorsed  the  bill  to  the  plaintiffs  for  the  pur- 

lubsequeutly  *  ' 

advanced,  and  pose  and  object  aforcsaid,  and  without  any  odier  purpose 

as  to  300/.,  there  or  Consideration  whatever;  that,  after  such  indorsement, 

derationT^The  ^^®  plaintiffs  advanced  to  Atcheson  sums  amounting  to 

piaintifis  re-  part,  to  wit,  200/.,  and,  save  and  except  the  sums  so  ad- 

plied  that  they  ,  «  . 

were  holders  of  vanccd,  there  was  no  consideration  whatever  for  or  in 

▼JueVyen^to  rcspect  of  their  being  holders  of  the  said  note,  or  to  en- 

the  drawer  to  ^AiXe  them  lo  the  security  thereof. 

the  full  amount:  ^ 

—Held,  that  Replication — That  the  plaintiffs  before  and  at  the  said 

it  was  not  in-  time  when  &c.  were  and  still  are  holders  of  the   said 

SiainS*torivc  ^^^^  ^^^  goodi  and  valuable  consideration  by  them  given 

any  evidence,  to  AtcHcson,  for  and  in  respect  of  their  being  holders  of 

unless  his  title  "^  «  .  • 

was  impeached  the  uote,  to  a  much  larger  amount  &c.,  to  wit,  to  the 

dLtli^f  Aat  amount  of  the  600/. 

he  was  entitled 

to  recover  the  whole  amount  of  the  bilL 
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The  action  was  tried  before  Gumetfi  B.|  at  the  London  .      1835. 
sittings  at  GuildAalL  Pbrcital 

Kelly,  in  opening,  said,  he  was  not  bound  to  give  any  ^' 

evidence  of  consideration,  but  would  put  a  witness  into 
the  box  to  shew  the  state  of  the  account  between  Aiche* 
son  and  the  plaintiffs  who  were  his  bankers.  A  clerk  of 
the  plaintiffs  accordingly  stated  that  they  had  discounted 
the  note  for  Aicheson;  that  at  that  time  there  was  a 
balance  to  an  amount  exceeding  the  5002.,  due  from  Atche- 
son  to  the  plaintiffs,  and  that  since  then  advances  had 
been  made  by  the  plaintiffs  to  Aicheson  to  the  amount  of 
183/.  Is.  6d.  On  cross-examination,  it  appeared  that  the 
discounting  consisted  only  of  placing  the  amount  of  the 
note  to  the  credit  of  Aicheson^  and  debiting  him  with  the 
discount  and  expenses  (so  that  in  effect  the  note  was 
applied  in  diminution  of  the  old  balance),  and  that  the 
clerk  had  no  personal  knowledge  of  the  pecuniary  trans- 
actions between  Aicheson  and  the  plaintiffs,  and  spoke 
only  from  the  entries  in  his  employers'  books.  It  was 
objected  by  «/•  Henderson^  for  the  defendant,  that  this  was 
not  evidence;  but  the  learned  Baron  held  thatnoevi* 
dence  was  necessary.  It  was  then  contended,  that  the 
evidence  given  shewed  that,  except  as  to  the  183/.  1^.  6rf., 
there  was  no  consideration  consistent  with  the  facts  ad- 
mitted on  the  pleadings.  This  objection  was  also  over- 
ruled, and  the  plaintiff  obtained  a  verdict  for  500/. 

Henderson  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection,  and  renewed  the  former  objections.  He 
urged,  that,  it  being  admitted  that  the  defendant  received 
and  indorsed  the  note  for  accommodation,  and  that  he 
got  nothing  from  the  plaintiffs  for  it,  the  plaintiffs  were 
bound  to  prove  that  consideration  which  they  had  under- 
taken to  prove,  viz.  consideration  to  Aicheson;  the  pre- 
sumption of  law  being  that  the  indorsee  gave  value  to 
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I8SS.  .  the  iiuloner,  not  to  the  maker,  with  whom  he  had  no 
privity.  Secondly^  he  contended,  that  there  was  no  evi- 
dence to  shew  that  any  advance  was  made  subsequently 
to  receiving  the  note,  beyond  the  1831*;  and  that  therefore, 
upon  the  pleadings,  the  plaintiffs  were  at  most  only  en- 
titled to  recover  that  sum. 

Parke,  B. — I  am  of  opinion  that  no  rale  ought  to  be 
granted.  Where  a  bill  is  proved  to  have  been  obtained  by 
fraud,  you  may  call  on  the  indorsee  to  prove  a  consider- 
ation; but  not  upon  a  mere  allegation  that  it  was  an 
accommodation  bill :  that  raises  no  presumption  that  die 
bill  came  improperly  into  the  pluntiffs'  hands,  but  rather 
the  contrary;  and  therefore  I  think  the  learned  Judge  was 
quite  right  in  holding  that  the  plaintiff  was  not  bound  to 
prove  that  he  gave  value,  unless  the  defendant  first  gave 
evidence  impeaching  the  plaintiffs*  title.  This  bill  was 
proved  to  have  been  discounted  by  the  plaintiffs,  and 
there  was  no  proof  of  any  notice  to  the  plaintiffs  that  the 
bill  was  given  only  for  future  advances;  and  therefore,  in 
the  absence  of  such  notice,  the  balance  already  due  was  a 
good  consideration  for  the  indorsement. 


Aldersom,  B. — The  mere  fiict  of  a  bill  or  note 
given  for  accommodation  does  not  raise  any  presumption 
against  the  holder's  right  to  recover* 

The  other  Barons  concurred. 

Rulerefiiaed. 
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isas. 

Masters  v.  Billing. 

JljL  U MFRE  Y  moYed  that  the  bail-bond  given  by  the  AnaffldaTitof 
defendant  in  this  action,  might  be  delivered  up  to  be  can-  defendut  uV 
celled  upon  entering  a  common  appearance.    The  affi-  debtednpon 
davit  of  debt  stated  that  the  defendant  was  indebted  to  of  a  mortgage 
the  plaintiff  in  BOOL,  upon  a  certain  indentore  of  mort-  ofsool.by'""' 
gage,  by  which  the  defendant  covenanted  to  pay  the  said  ^^^f*^^ 
aom  of  money  to  the  plaintiff  at  a  day  now  past,  and  that  lumted  to  iwy 
no  offer  bad  been  made  to  pay  in  any  note  or  notes  of  the  certain  day 
Bank  o{  England.    He  contended  that  it  ought  to  have  jl^^tith- 
gone  on  to  deny  that  the  money  was  duly  paid  at  the  day  ^^  averring 

.  that  the  money 

appomted.  wai  not  paid  at 


Alderson,  B. — I  think  the  aflSdavit  is  sufficient.  The 
affidavit  states,  that  the  defendant  is  indebted,  which  he 
could  not  be  unless  the*  money  was  not  paid  at  the  day. 

Rule  refused. 


the  appointed 
day. 


GOODENOUGH  V.  BuTLER. 

X  HIS  cause  was  tried  before  the  under<«heriff,  and  the  The  plaintiff 
verdict  was  for  the  defendant,  subject  to  a  motion  to  enter  ^^)^^^^ 
a  verdict  for  the  plaintiff.    The  plaintiff  took  out  a  ruk  Y^"^  ^^^ 

denindanC  wua 

to  discontinue.  Knowles  having  obtained  a  rule  nUi  to  set  leave  to  the 


aside  that  rule,  '^^^  *•  ^^ 


a  verdiaftv 
himtel£ 


Humfrey  shewed  cause^  and  contended  that  the  discon- 
tinuance was  regular.  He  relied  on  Sweeting  v.  HaUe  (a), 
and  Jackson  v.  Hattam  (5)«  In  Price  v.  Porter  (c),  a  dis- 
continuance was  allowed  to  be  entered  after  a  special 

(a)  4  Man.  &  Ryl.  544 ;  9  B.  ft     Rep.  19,  S.  C. 
C.  369.  (c)  1  Sslk.  178. 

(h)  2  B.  ft  Aid.  917;  1  Chitty 


752  CASBS  ON  POINTS  OF  PR ACTICE,  EXCH. 

1835.        verdict.     He  also  cited  a  case  of  Lewis  v.  Bates,  where 
the  Master  taxed  the  costs  on  a  discontinuance  in  this 


GOODBNOUOH 

V.  fonn^  and  no  objection  was  made  to  it. 


BVTLBIU 


Parke,  B. — It  is  expressly  laid  down  in  Mr,  Tidd^s 
Praetice,  that  a  rule  to  discontinue  is  never  granted  after 
a  general  verdict ;  and  after  a  special  verdict,  the  plaintiff 
can  only  discontinue  by  leave  of  the  Court,  because 
that  is  not  complete  and  final.  If  this  proceeding  were 
allowable,  the  numerous  applications  which  have  been 
made  by  plaintiffs  for  enterbg  nonsuits  have  been  wholly 
unnecessary. 

Lord  Abinoer,  C.  B. — There  are  many  reasons  why  it 
should  not  be  allowed.     The  rule  must  be  absolute. 

Rule  absolute. 


Crisp  r.  Griffiths 
To  an  action  on  if  EBT  on  a  promissory  note. — The  declaration  alleffed 

apromisBory  ii-.^  •  r  c»a 

note  by  the  that  the  defendant  on  the  81st  day  of  July,  1834,  made 

the  teia?r"the  ^^^  promissory  note  in  writing,  and  delivered  the  same  to 

^^ded°th  t  ^^  plaintiff,  and  thereby  promised  to  pay  to  the  plaintiff 

after  the  accni-  or  Order,  at  M essrs.  Farley  5"  Co.,  bankers,  Worcester,  the 

ing  of  the  cause  /.^/^»n  i  .<i  %        r         ii 

of  action  to  the    sum  of  l^l.  lOT  Value  received,  two  months  after  the  date 

plaintifi;  he 
drew  on  the  de- 
fendant a  bill  of  exchange  for  a  larger  amount,  for  and  on  account  of  the  said  note,  which  the 
defendant  accepted  and  delivered  to  the  plaintiff,  who  took  it  on  account  of  the  said  note: — Held, 
that  this  plea  was  bad,  as  well  because  it  did  not  aver  that  the  bill  was  accepted  or  delivered  by 
the  defendant  on  aecouni  qfihe  previous  note,  as  also  that  it  did  not  shew  that  it  was  given  or 
received  in  tatufaction. 

To  the  above  plea,  the  plaintiff  replied  that  the  defendant  neglected  to  pay  the  note  ef  hit  mmi 
wrong,  and  without  the  cause  alleged  in  the  plea.  To  which  the  defendant  demurred,  assigning 
&r  special  cause,  that  it  was  multifitrious,  and  too  general,  and  not  proper  in  an  action  on  promises. 

Semble,  that  this  replication  (if  properly  pleadable  under  any  circumstances  in  such  an  action 
as  the  present)  was  bad  in  this  instance,  as  being  inapplicable  to  the  plea,  and  therefore  not 
putting  the  matters  of  the  plea  in  issue;  for  the  plea  did  not  shew  any  cause  for  not  breaking  the 
promise  in  the  declaration,  but  merely  stated  a  matter  which  had  occurred  sobse(|uentiy,  shewin 
that  the  plaintiff^s  right  of  action  was  suspended  or  transferred. 


EASTER  TERM,  5  WILL.  lY.  75S 

thereof,  which  period  has  now  elapsed;  by  reason  of  1836. 
which  said  last-mentioned  premises  the  defendant  be* 
'Came  liable  to  pay  to  the  plaintiff  the  amount  of  the  said 
note,  according  to  the  tenor  and  eflfect  thereof;  yet  the 
defendant  hath  not  paid  to  the  plaintiff  the  said  sum  of 
money  in  the  said  promissory  note  specified,  although  the 
same  on  the  day  when  it  became  due,  to  wit,  on  the  Srd 
day  of  October,  in  the  year  aforesaid,  was  duly  presented 
for  payment  thereof,  at  Messrs.  Farley  ^  Co. f  bankers, 
Worcegier,  and  payment  thereof  was  then  and  there  duly 
demanded,  according  to  the  tenor  andeffect  of  the  said 
promissory  note :  whereby  and  by  reason  of  the  nonpay- 
ment of  the  said  sum  of  money  in  the  said  promissory 
note  specified,  an  action  hath  accrued  to  the  said  plaintiff 
to  demand  and  have  of  and  from  the  said  defendant  the 
said  sum  of  money  above  mentioned. 

Piea — ^The  defendant  says,  that  after  the  making  of  the 
said  promissory  note  and  accruing  of  the  said .  supposed 
debt  in  respect  of  the  same,  to  wit,  on  the  10th  day  of 
August 9  1884,  the  plaintiff  drew  his  bill  of  exchange 
upon  the  defendant,  and  thereby  requested  the  defen- 
dant to  pay  to  the  plaintiff^^  order  25L  as  for  value  re- 
ceived, at  a  certain  period  after  the  date  thereof,,  and 
which  period  hath  long  since  before  the  commencement 
of  this  suit  elapsed,  for  and  on  account  of  the  said  pro- 
missory note,  and  the  defendant  then  accepted  the  same 
and  delivered  it  to  the  plaintiff,  who  then  took  it  for  and 
on  account  of  the  said  promissory  note ;  and  the  plaintiff 
afterwards  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  day  and  year  last  aforesaid,  indorsed  and  de- 
livered the  said  bill  of  exchange  so  accepted  by  the 
defendant  as  aforesaid,  to  a  certain  person,  to  the  defen- 
daqt  as  yet  unknown,  and  who  and  not  the  plaintiff,  at  the 
time  of  the  commencement  of  this  suit  was  and  still  is  the 
holder  thereof,  and  entitled  to  sue  the  defendant  thereon; 
and  this  the  defendant  is  ready  to  verify,  &c. 


GmmiTHf. 
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18d&  Replication — ^The  said  plaintiff  ssySf  that  the  said  de- 

fendant of  bis  own  wrongs  and  without  the  cause  in  his 
~9r  said  last-mentioned  plea  alleged,  neglected  to  pay  the 
amount  of  the  said  note  in  the  said  first  count  of  the  said 
declaration  mentioned,  in  manner  and  foim  as  the  said 
plaintiff  hath  above  complained ;  and  this  he  prays  may 
be  inquired  of  by  the  country. 

Demurrer — assigning  specially  the  following  causes  of 
denurrer.  The  defendant  says  that  the  said  replicatioD,  in- 
stead of  the  general  denial  therein  contained,  ought  to 
have  traversed  or  denied,  or  confessed  and  avoided  some 
one  or  more  of  the  £Eicts  stated  in  the  said  plea  in  ex- 
press words,  and  also,  that  the  general  replication  de  «•• 
jurid  is  not  the  proper  replication  in  an  action  on  pn>- 
nnses,  and  also,  for  that  the  /laid  replication  is  too 
large  and  general,  and  in  other  respects  bad  and  insuf- 
ficient, &c. 

Joinder  in  demurrer. 

Hnmfrey  in  support  of  the  demurrer. — This  repHeatiott 
puts  in  issue,  that  the  defendant  accepted  a  bill,  that  the 
plaintiff  toc^  it  on  account  of  the  promissory  note,  and 
that  the  bill  was  delivered  to  a  third  person  who  had  a 
fight  to  sue  upon  it  This  is  a  novel  attempt  to  put  the 
whole  plea  in  issue,  contrary  to  the  general  mle,  that  issue 
ought  to  be  taken  upon  some  one  single  point:  this  is  not 
a  case  where  several  iacts  go  to  make  up  one  issue. 

liord  ABmonn,  C  B. — The  plea  does  not  shew  an  ex- 
tinction of  the  debt»  bnt  only  a  suspension  of  the  remedy: 
the  question  is,  whether  the  whole  amounts  to  mere  matter 
of  excuse,  or  whether  a  matter  of  right  is  set  up. 

Parke,  B.— It  is  rather  a  transfer  of  the  right  to  sue. 
The  question  is»  whether  it  can  be  said  that  all  these 
matters  compose  one  entire  defence.   Certainly,  under  the 
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old  fom  of  pleadkig,  no  Buch  repiications  were  in  use,        18d6« 
tkougb  there  were  freqnentlj  special  pleas. 

Humfrey. — Thia  is  the  common  case  of  the  renewal  of 
a  bill.  If  the  acceptor  prevails  on  the  holder  to  take  a  new 
billy  his  right  is  suspended  till  he  has  fiuled  to  pay  the 
latter  bill  when  due.  The  replication  puts  in  issue  more 
&cts  than  are  necessary « to  shew  the  plaintiflTs  right  to  sup- 
port his  action:  any  one  of  the  three  principal  facts  stated 
in  the  plea  might  have  been  put  in  issue,  and  would  have 
been  an  answer.  If  this  replication  is  allowed,  it  will  do 
away  with  the  good  effect  of  the  new  rules,  because  in- 
stead of  the  cause  being  brought  to  a  single  point  it  will 
leave  it  at  large  as  it  was  before. 

W.  H.  Watson  in  support  of  the  replication. — The  plea 
contains  mere  matter  of  excuse:  at  the  most,  it  shews  a 
mere  suspension  of  the  remedy.  The  rule  respecting  the 
general  replication  de  injurid  is,  that  where  mere  matter 
of  excuse  is  pleaded,  such  a  replication  is  sufficient 

Parke,  B.— There  are  three  cases  where  <Ie  injurid 
would  not  be  a  good  replication :— ^/b*^,  where  matter  of 
record  is  relied  on ;  secondly ^  where  the  defendant  by  his 
plea  claims  an  interest;  and  thirdly ^  where  the  defendant 
derives  authority  immediately  from  the  plaintiff.  That 
is  the  rule  laid  down  in  Crogate*s  case  (a).  The  third 
instance  given  is  the  only  one  which  can  apply  to  the  pre- 
sent case :  the  plea  here  is  similar  to  that  which  was  de- 
murred to  in  Kearslaie  v.  Morgan  (6).  There,  the  se- 
curity of  a  third  person  was  given:  the  plea  was  that  the 
defendant  indorsed  to  the  plaintiff  a  promissory  note,  drawn 
by  W.  PearcCy  in  favour  of  the  plaintiff,  and  that  the 
plaintiff  accepted  and  received  it  on  account  of  the  debt. 

(«)  8  Coke,  666.  (6)  6  T.  R;  613. 
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1835.  There  was  another  case  in  this  Court  of  a  blank  accep- 
tance given,  and  it  was  held  that  the  remedy  was  sus- 
pended (a).  Here,  the  bill  was  overdue,  and  therefore 
the  indorsement  over  was  essential  to  the  plea,  as  the 
action  was  only  suspended  during  the  running  of  the 
bill. 

W,  H*  Watson* — In  Kearslake  v.  Morgan^  there  was  no 
indorsement  over.  The  general  replications  to  pleas  like  the 
present,  of  bills  given,  have  been,  that  they  were  not  paid. 
This  replication  is  not  altogether  a  novelty,  as  it  has  been 
adopted  on  several  occasions.  In  Richards  v.  Murdoch  (ft), 
to  an  action  of  covenant  on  a  policy  of  insurance,  the  defen- 
dant pleaded  a  very  special  plea,  containing  a  great  num- 
ber of  facts,  to  shew  that  there  had  been  an  improper 
concealment  by  the  insured  from  the  underwriters ;  and 
the  replication  there  was,  that  the  defendants  of  their  own 
wrong,  and  without  the  cause  alleged,  committed  the 
breach  of  covenant  complained  of;  and  no  objection  was 
taken  to  it  There  was  another  case  which  occurred  in 
this  Court  during  the  term,  where  there  was  a  similiar 
replication  (c) :  neither  is  the  replication  double  within 
the  meaning  of  the  rule  which  forbids  duplicity.  In  Carr 
V.  Hinchliffid)^  to  assumpsit  for  goods  sold,  the  defendant 
pleaded  that  the  goods  were  sold  and  delivered  to  the 
defendant  by  A.^  the  factor  and  agent  of  the  plaintiff, 
with  the  privity  of  the  plaintiff,  as  and  for  the  goods  of  A.^ 
and  that  the  defendant  did  not  know  that  the  goods  were 
not  the  property  of  A.;  that,  at  the  time  of  the  sale  and 
delivery,  A.  was  and  still  is  indebted  to  the  defendant  in 
more  than  the  value  of  the  goods ;  and  that  the  defendant 
was  ready  and  willing  to  set  off  and  allow  to  the  plaintiff 
the  value  of  the  goods  out  of  the  monies  so  due  and  owing 

.  (a)  iStfRom  V.  Lhydy  post.  judgment  was  not  given  till  Tr'mUy 

(6)  10  B.  &  C.  627.  Term. 

(c)  &>%  V.  Neitk,  post.     This         (i)  7  Dowl.  &  Ryl.  42;  4  B.  & 

case  was  argued  in  the  term,  but  G.  547. 


GntFFittts. 
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from  A.^  and  It  was  held,  on  special  demurrer,  that  the         1835. 
plea  was  good.   Mr.  Baron  Bayleyt  in  his  judgment,  says,       ^"crisT^ 
'*  it  has  been  urged,  that  the  plea  imposes  a  hardship     ^_  v- 
upon  the  plaintiff,  its  it  com|[)el8  him  to  admit  one  half  of 
the  defendant's  case ;  supposing  it  to  be  so,  that  cannot 
be  adopted  by  the  Court  as  a  ground  for  saying  that  the 
plea  is  bad ;  but  I  am  not  prepared  to  say  that  the  plain- 
tiff might  not  have  framed  his  replication  so  as  to  put  in 
issue  both  the  sale  by  the  factor  as  alleged  in  the  plea 
and  the  debt  stated  to  be  due  from  him  to  the  defendant  r 
those  two  facts  constitute  one  matter  of  defence ;  and  the 
replication  suggested  might  probably  be  supported  by  the 
cases  oi  Robinson  v.  Rayley{(i)^  and  O'Brien  v.  Saxon  (6). 
But  upon  this  point  it  is  unnecessary  to  decide,  and  I  do 
not  profess  to  give  any  decided  opinion."    In  O'Brien 
V.  Saxon^  to  a  declaration  for  maliciously  and  without  rea- 
sonable cause  suing  out  a  commission  of  bankrupt,  the  plea 
alleged  the  plaintiff's  trading  and  act  of  bankruptcy,  and 
the  petitioning  creditor's  debt^  and  that  therefore  the  defen- 
dants sued  out  the  commission  of  bankrupt;    and  the 
general  replication  de  injurid  was  held  to  be  sufficient 
upon  a  demurrer  for  duplicity.     The  Court  there  say, 
*'  These  three  facts  stated  in  the  plea,  connected  together, 
constitute  but  one  entire  proposition,  and  therefore  the 
replication  is  good.     In  Crogate*s  ease  (c),  it  is  laid  down 
that  the  general  replication  de  injurid  sud  proprid  is 
proper,  when  the  deibndant's  plea  consists  of  matter  of 
excuse,  and  of  no  matter  of  interest  whatever.    Here  the 
plea  consists  of  matter  of  excuse   only.     In  Robinson 
r.  Rayley  (d),  the  defendant  in  trespass  pleaded  a  right  af 
common  for  his  cattle  levant  and  couchant.     The  plaintiff 
replied  that  they  were  not  his  own  commonable  cattle, 
levant  and  couchant.    The  defendant  demurred  specially, 

(a)  1  Burr.  316.  (c)  8  Coke,  132. 

(6)  4  Dowl.  &  Ryl.  579;  2  B.  &         (<Q  1  Burr.  316. 
G.  906. 
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1835.  because  the  replication  was  •  multifarious ;  but  the  Court 
held  the  replication  good,  the  rule  being  not  that  issue 
must  be  joined  on  a  single  fact,  but  on  a  single  point,  and 
that  it  was  not  necessary  that  this  single  point  should  con- 
sist only  of  a  single  fact ;  and  Lord  Mansfield  says,  '  here 
the  point  is,  the  cattle  being  entitled  to  common :  this  is 
the  single  point  of  the  defence;  but  in  fact,  they  must  be 
both  his  own  cattle,  and. also  levant  and  couohant,  which 
are  two  different  essential  circumstances  of  their  being 
entitled  to  common,  and  both  of  (hem  absolutely  requi- 
site:* so  in  this  case  the  point  is,  whether  the  plaintiff 
duly  became  bankrupt;  and  in  order  to  establish  that, 
there  must  ^e  a  trading,  an  act  of  bankruptcy,  and  a  good 
petitioning  creditor's  debt;  and  these  three  circumstances 
are  essential  to  constitute  him  a  bankrupt." 

In  the  late  case  of  Selby  v.  Bardons  (a),  this  question 
was  very  much  discussed,  and  from  the  opinions  given  by 
ParkCf  J.,  and  Patteson,  J.,  it  is  to  be  collected  that  **  bow- 
ever  numerous  the  facts  stated  in  the  plea  may  be,  if  the 
plea  is  properly  pleaded,  and  all  the  facts  are  so  combined 
together  as  to  constitute  only  one  cause  of  defence,  the 
general  replication  of  de  injurid  is  sufficient ;  and  Tindalf 
C.  J.  (6),  in  giving  the  judgment  of  the  Exchequer  Cham- 
ber, expressly  says,  that  the  meaning  of  multiplicity  in 
Crogate's  case  could  not  be  considered  to  forbid  the  in- 
cluding in  one  issue  several  separate  and  distinct  facts  if 
they  constitute  one  defence :  and  that  by  multiplicity  in  a 
replication  must  be  understood,  where  it  contains  two  an- 
swers to  the  plea."  This  is  not  a  case  of  licence  or  au- 
thority within  the  meaning  of  Crogaie^s  case;  and  interest 
in  land  is  out  of  the  question.  The  plea  contains  matter 
of  excuse;  and  according  to  Barnes  v.  Hunt  (c),  a  replica- 


(a)  3  B.  &  Adol.  2 :  affirmed  on         (b)  9  Bing.  764;  3  Moo.  &  Sc. 
error,  3  Moo.  &  Sc.  280;  9  Bii^.      290. 
756.  (c)  11  East,  455. 


EASTER  TERM,  6  WILL.  IV.  759 

tion  of  cle  injurid  merely  puts  in  issue  the  cause,  which  is         1835. 
one  combined  thing,  arising  out.  of  several  facts.  ^T^^^ 


Alderson,  B. — What  cause  is  there  stated  in  the  plea 
for  the  breach  of  promise  charged  in  the  declaration  ?  The 
plea  admits  the  .breach,  but  says,  that  afterwards,  the  plain- 
tiff indorsed  away  a  bill,  by  which  he  is  precluded  either 
for  a  time  or  altogether  from  bringing  the  action? 

Parke,  B. — The  two  questions  are,  firsts  whether  you 
can  put  all  these  matters  in  issue,  and  secondly  whether  it 
can  be  done  in.  this  wayf' — -There  is  nothing  alleged  in 
the  plea,  as  cause  for  omitting. to  perform  the. promise 
stated  in  the  declaration.  The  matters  stated  in  the  plea 
are  not  alleged  in  excuse  for  breaking  the  promise,  but 
they  are  alleged  as  accord  and  satisfaction ;  in  fact^  there 
is  no  excuse  or  defence  to  the  original  breach.  The  plea 
only  amounts  to  accord  and  satisfaction  up  to  the  time 
that  the  renewed  bill  becomes  due,  or  is  given  up. 

Lord  Abinger,  C.  B. — I  doubt  whether  the  plea  is 
good  in  form ;  for  it  does  not  say  that  the  bill  was  given  on 
account  of  the  former  note,  but  only  that  the  plaintiff 
took  it  on  account  of  the  note. 

Parke,  B. — A  second  bill  ought  to  be  given  as  well  as 
received  on  account  of  a  former  bill;  and  there  is  no 
averment  here  that  the  bill  was  given  in  satisfaction,  nor 
any  thing  equivalent  to  it  (a). 

W.  H.  Watson^  in  support  of  this  last  objection,  referred 
to  Webb  V.  Weaiherby  (6),  in  which  Young  v.  Rudd  (c) 


(a)  See  Frederick  y.  Got/right,  (6)  1  BiDg.  N.  S.  502. 

Carth.238,347;  Trevanionv.  Pan-  (c)  6  Mod.  86. 

hallow.  Sty.  452,  ace. 

D  D  d2 
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1835.  was  cited,  and  in  which  it  wisis  held,  that  the  plaintiff  might 
traverse  either  the  giving  in  satisfaction,  or  the  acceptance 
in  satisfaction ;  which  shewed  that  both  were  materiaL 

Humfretfy  in  support  of  the  plea,  contended  that  the 
avennent  in  the  plea,  that  the  bill  was  drawn  on  the  de- 
fendant on  account  of  the  note,  and  that  he  accepted  it 
and  deUvered  it  to  the  plaintiff,  must  be  taken  to  amount 
to  an  allegation,  that  it  was  given  by  the  defendant  on 
account  of  the  note.  In  Webb  v.  Weaiherby,  Tindal, 
C.  J.,  says,  ''  where  a  creditor  receives  without  objection 
what  is  offered  by  his  debtor,  soMtur  in  modum  sohenOs, 
and  it  must  be  implied  that  the  debtor  paid  it  in  satbfifu:* 
tion." 

The  Courif  however,  expressing  a  strong  opinion  that 
the  plea  was  bad  on  this  ground,  and  that  the  replication 
was  also  bad,  offered  to  allow  both  parties  leave  to  amend 
without  costs,  which  offer  was  accepted. 

Leave  to  amend. 


Rex  9.  Armstrong,  Clerk,  on  a  transcript  of  outlawry, 
in  a  cause  of  Swann  v.  Armstrong,  Clerk. 

Upon  an  out-  J.  OMLINSON  moved  that  a  sequestration  might  be 
processTthe'^^  issued  to  the  Bishop  of  London^  for  the  purpose  of  se- 
^SiMviiaaiu^  questcring  the  profits  of  the  defendant's  living  in  Essex* 
returned  that      A  captas  utlogatum  had  issued  to  the  sheriff  of  Essex, 

wa«  a  beneficed  who  returned  that  he  was  rector  of  the  I'ectory  of in 

SlTuJfcr  *®  diocese  of  the  Bishop  of  London,  but  that  he  had 
but  that  he  was  ^q  ]gy  property.    The  outlawry  was  for  a  debt  of  15,000/. 

rector  of  a  rec- 
tory.   The 
Court,  upon  motioD,  ordered  a  writ  of  gequestration  to  be  issued  to  the  Eishop. 
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upon  mesne  process.     In  support  of  the  applicationi  he         1835. 
relied  upon  the  King  v.  Hurd^  Clerk  (a),  where  the  de-         ..' 
fendant  was  outlawed  in  the  Court  of  JSTsW'^  £tfncA,  and  «• 

writs  of  special  capias  tUlagatum  were  issued,  directed 
to  the  sheriffs  of  Shropshire  and  Staffordshire^  who  took 
inqiiisitions  upon  them,  and  the  juries  found  that  the  de« 
fendant  was  possessed  of  benefices,  but  no  lay  fee;  those 
inquisitions  were  returned  to  the  Court  o{  King's  Bench; 
and  the  transcript  of  the  outlawry  being  brought  into  this 
Court,  and  entered  as  read,  the  Court  ordered  a  seques- 
tration to  issue.  In  that  case,  the  minute  book  of  the 
Court  of  Exchequer  was  referred  to,  where  it  appeared 
that  a  similar  motion  was  granted  in  the  case  of  the  King 
Y.Dr.  Stoinnetf,  who  was  stated  to  be  outlawed  at  the 
suit  of  Godfrey  BosviUCi  Esq.,  in  a  plea  of  debt  for  the 
sum  of  1800/.,  from  which  he  said  it  was  evident  that  the 
outlawry  was  upon  mesne  process,  otherwise  the  writ 
would  have  been  to  satisfy  the  debt  and  dami^es  re- 
covered. 

Parke,  B. — I  think  you  may  take  your  rule*  AU  the 
profits  of  the  benefice  will  be  sequestered,  and  you  can 
apply  to  the  treasury  for  your  proportion. 

The  Court  awarded  the  writ. 

Rule  granted. 

(a)  1  Gromp.  &  Jerv.  389;  1  Tyr.  347,  S.  C 
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Stancliffe  V.  Habdwick. 

To  a  declaration  X  HIS  was  an  action  of  trover  to  recover  the  value  of 
defendant  *  Certain  horscs  and  gear,  to  which  the  defendant  pleaded 
pleaded  the        jjjg  general  issue.     At  the  trial,  the  plaintiff  proved  that 

general  issue  °  '  r  sr 

since  the  new  he  took  them  to  somc  stablcs,  and  that  the  defendant 

operation.   At  rodc  off  with  thcm.     The  defence  which  the  derendaht 

dBfendan?pro.  ^^shcd  to  sct  up  was,  that  he  was  a  partner  of  the  plain- 

posed  to  prove  tiff,  and  as  such  was  tenant  in  common  with  him  of  the 

that  he  was  a 

partner  with  the  horscs  and  gciar^  and  that  he  sold  tiiem  with  the  leave  of 
took \*he  goods  ^he  plaintiff,  and  applied  the  produce  to  the  payment  of 
and  sold  them     ^  partnership  debt.     It  was  objected,  that  under  the  new 

to  pay  a  partner-        r  r  •/ 

ship  debt:  this  rules  of  pleading  the  defence  ought  to  have  been  pleaded: 
rejected,  and  on  the  Other  hand,  it  was  insisted,  that  it  might  be  given 
terned*ayerdkt.  '"  evidence  under  the  general  issue,  because  it  did  not 
On  a  motion  for  question  the  property  of  the  goods,  but  only  disproved  the 

a  ncw»  iriai  *  ^^^  ^^  •  •   •        *»  « 

Held,  that  the  Conversion.  Gurnet/t  B.,  at  the  trial,  refused  to  receive  the 
not^pr«?uded'  evidence.  The  plaintiff  had  a  verdict.  Cresstoell,  in  2Wii- 
by  the  new         f^y  Term  last,  having  obtained  a  rule  nisi  for  a  new  trial, 

rules  from  dis-         ^  '  o  * 

putingthepisin-  on  the  grouud  that  the  evidence  was  improperly  rejected — 

tiff's  sole  right 
of  property,  but 

Sht  to  have"'^  H'l^A/iwait  shewed  cause.— The  evidence  was  properly 
been  specially     rejected.     This  question  turns  upon  the  construction  of 

pleaded  by  wty 

of  confession  the  rulcs  of  pleading  of  the- 3  &  4  Will.  4,  which  regulate 
and  avoidance,  ^j^^  pleadings  in  actions  on  the  case.  Section  1  (a)  di- 
rects, that  **  in  actions  on  the  case,  the  plea  of  not  guilty 
shall  operate  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  committed  by  the  de- 
fendant, and  not  of  the  facts  stated  in  the  inducement ; 
and  no  other  defence  than  such  denial  shall  be  admissible 
under  that  plea :  all  other  pleas  in  denial  shall  take  issue 
on  some  particular  matter  of  fact  alleged  in  the  declara- 
tion.*' The  defence  rests  on  the  assumption,  that  the  pro- 
perty was  in  the  defendant,  and  that  he  being  seised 

(a)  Ante,  Vol.  2,  p.  324. 
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jointly  with  the  plaintiff,  he  has  as  much  right  to  the         1835. 
property  as  the  plaintiff,  and  therefore  the  latter  could  not    « 

,  /  ,  .  .  SXANCUFFB 

maintain  trover.     We  contend,  that  in  so  doing  he  dis-  «. 

Hardwicx. 

putes  our  property. 

Parke,  B. — By  the  plea,  the  defendant  admits. the 
plaintiff^s  property  to  be  sufficient  to  maintain  the  action, 
and  certainly  he  would  have  sufficient  as  against  a  stranger. 
On  this  declaration  it  was  not  necessary  to  shew  that 
the  plaintiff  was  solely  seised; -it  was  sufficient  that  he 
shewed  a  right  of  possession,  either  alone  or  jointly.  The 
rule  intended  that  the  defendant  should  not  by  this  plea 
deny  the  plaintiff's  title.  If  he  had  pleaded  the  joint  tenancy, 
land  denied  the  conversion,  he  would  have  shewn  that  the 
plaintiff  was  not  entitled  to  maintain  the  action.  There  is 
no  distinction  between  denying  property  in  part,  and  pro- 
perty in  the  whole ;  both  might  be  pleaded :  the  new  rules 
say,  that  under  the  general  issue  the  conversion  only  shall 
be  denied  and  not  the  title  of  the  plaintiff.  A  sole  owner 
cannot  be  guilty  of  a  conversion,  and  therefore,  on  a 
denial  of  the  conversion,  he  might  maintain  the  issue,  by 
proving  property  in  himself. 

Alderson,  B. — The  defendant  says,  I  admit  the  plain- 
tiff's title  to  maintain  the  action,  unless  he  shews  a  parti- 
cular sort  of  conversion* 

Parke,  B. — ^According  to  the  old  law,  the  plaintiff 
would  unquestionably  be  entitled  to  recover;  but  if  it  ap- 
peared that  he  was  only  entitled  to  part,  though  there 
was  no  plea  of  joint  tenancy,  he  would  have  been  only 
entitled  to  recover  damages  according  to  his  interest. 

Wightman, — At  all  events,  the  plaintiff  would  be  en- 
titled to  half.  Suppose  the  defendant  had  the  whole  of 
the  property,  it  would  not  alter  the  case ;  for  in  the  case 
of  a  joint  tenancy,  there  may  be  such  a  conversion  as 


764  CASES   ON    rpiKTS   07    PAAPTICBj    EXCU. 

'183&        would  enable  Ihe  plaintiff  to  maintain  the  ACtioq,  a1- 

Stakcliffb    *^^"8^  ^"^y  entitled  to  part.    At  the  trial,  the  plaintiff 

V-  was  not  prepared  with  any  evidence  of  bi^  tUl^y  and  ip 

future  no  plaintiff  would  be  safe  in  merely  provipg  ^  coq* 

version,  but  he  must  always  come  prepared  to  prove  his 

title. 

Cresswett  and  Baine^  in  support  of  the  rule. — We  i|dmit 
that  the  plaintiff  has  such  a  general  or  spe<:i|il  property  as 
would  maintain  the  action,  if  be  could  prqve  a  coqversioQ; 
but  the  evidence  proposed  to  be  given  wns  for  the  purpose 
of  shewing  that  what  the  defendant  bad  done  was  not  in 
fact  a  conversion ;  that  there  was  no  such  conversion  as 
would,  under  the  circumstances,  entitle  the  pbintiff  to  sue; 
such  a  defence  does  not  depend  on  setting  up  a  titl^  to  the 
property;  the  defendant  may  be  considered  as  haying  acted 
as  an  agent.  Fox  v.  Hanbury  (a).  Smith  v*  Stokes  (6),  and 
Smith  V.  Otiel  (c),  show  that  a  tenant  in  common  of  goo^s 
cannot  maintain  trover  against  his  qompaniop,  or  against 
any  one  claiming  under  the  other  tenant  in  common. 
Here  the  act  was  done  with  the  authority  of  the  pU^intiff; 
it  could  not  therefore  be  a  conversion  by  the  defendant 
A  conversion  means  a  wrongful  conversion;  and  it  is 
necessary  for  the  plaintiff  to  prove  such  a  conversion  as 
is  necessary  under  the  circumstances  to  maintain  the 
action  (d). 

The  Court  took  time  to  consider:  and  upon  a  subse- 
quent day  in  the  term,  Parke,  B.,  said,  that  it  was  a 
question  of  considerable  importance,  and  that  the  argu- 
ment having  turned  entirely  upon  the  first  section  of  the 
rule,  the  Court  wished  the  question  to  be  re-argued  on  the 
second  part  of  the  rule,  which  directed  that  all  matters  in 

(a)  2  Cowp.  445.  id)  2  Phillips,  £v.  tit.  Action  of 

(6)  I  East,  363.  Trover, 

(c)  1  East,  368. 
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confession  and  avoidance  shall  be  specially  pleaded;  wd        \9Sfi. 
the  question,  therefore,  wQiild  be,  whether  the  evidence     ^     ' 
proposed  to  be  iriven  could  be  pleaded  in  confession  and  «. 

avoidance. 
In  the  next  term  the  case  was  again  argued  by 

WightmanfoT  the  plaintiff. — ^Tbe  second  part  pf  the 
rule  is  in  these  terms: — ^*  All  mattetrs  iq  confession  ai)d 
avoidance  shall  be  pleaded  specially,  as  in  actions  of 
assumpsit,**  The  wrongful  act  charged  against  the  defen- 
dant in  this  action  is  the  conversion,  but  the  evidence 
tendered  by  the  defendant  not  only  put  in  issue  the  con- 
version, but  the  plaintiff's  property  also.  It  therefore 
plainly  infringes  on  the  first  rule;  and  the  instance  given 
in  the  rule,  of  an  action  for  a  nuisance  to  the  plaintiff^s 
house  by  carrying  on  an  ofifensiv^  tradcj  clearly  shews, 
that  under  the  general  issue,  the  evidence  adduced  was 
inadmissible;  for  the  pleading  of  not  guilty  would  mercily 
put  in  issue,  that  the  defendant  carried  on  the  trade  in 
such  a  way  as  to  be  a  nuisance  to  the  occupation  of  the 
house,  but  would  pot  operate  as  a  denial  of  the  plaintiff's 
occupation,  and  the  rule  particularly  specifies,  that  iq  an 
action  for  converting  the  plaintiff's  goods,  the  conversion 
onljff  and  not  the  plaintiff*s  title  to  the  goods,  cap  be  con* 
troverted  under  the  general  issue.  So  here,  as  the  defence 
set  up  denied  the  plaintiff's  property  in  the  goods  to  be 
such  as  to  enable  him,  under  the  circumstances,  to  main- 
tain  trover,  it  ought  to  have  been  specially  pleaded, 
because  it  disputed  the  plaintiff's  title  and  property  in  the 
goods.  Before  the  new  rules,  a  great  difficulty  existed  in 
pleading  specially  in  trover.  In  Hartford  v.  Jones  (a),  a 
plea  of  detainer  for  salvage  was  held  bad,  because  it  did  not 
confess  a  conversion.  It  was  also  held  that  a  detainer  for  a 
lawful  purpose  did  not  amount  to  a  conversion ;  and  the  only 

(a)  2  Salk.  654 ;  1  Ld.  Raym.  393,  S.  C. 
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1835.        pleas  that  have  been  held  to  be  good,  are  a  release,  accord 
Stanclifpb    *"^  satisfaction,  and  a  former  recovery. 


Hardwick. 


Parke,  B. — ^That  point  may  be  considered  as  disposed 
of  on  the  former  argument. 

Alderson,  B. — The  question  is,  whether  the  defence 
set  up  could  be  pleaded  specially  in  confession  and  avoid- 
ance under  the  new  rules. 

Wightman. — I  apprehend  it  might  be  pleaded.  If  a 
tenant  in  common  destroys  a  chattel,  he  may  be  guilty  of 
a  conversion;  if  he  could  not  be  guilty,  it  would  have 
been  sufficient  merely  to  plead  property  in  himself;  but 
there  could  be  no  objection  to  a  plea  that  the  defendant 
was  tenant  in  common  with  the  plaintiff  of  the  chattels 
claimed,  and  that  he  had  not  destroyed  them.  If  it  be 
true,  as  a  general  rule,  that  a  tenant  in  common  can  only  be 
guilty  of  a  conversion  by  the  destruction  of  the  chattel, 
a  plea  generally  that  the  defendant  was  tenant  in  common 
with  the  plaintiff  might  be  sufficient  without  excepting  the 
destruction:  indeed,  it  was  admitted  on  the  last  argument, 
that  if  the  goods  were  the  defendant's  own«  it  would  have 
been  sufficient  for  the  defendant  to  have  pleaded  that  fact^ 
because  he  could  not  be  guilty  of  a  conversion  of  his  own 
goods.  If,  therefore,  the  general  rule  is,  that  a  tenant  in 
common  cannot  be  guilty  of  a  conversion,  it  would  lie  pro- 
perly on  the  other  side  to  shew  that  the  defendant  had  de- 
istroyed  the  chattel.  In  trover,  the  plaintiff  undertakes  to 
make  out  two  things  i^^Jirst,  property  in  himself;  secondly^ 
a  conversion  by  the  defendant:  if  he  fails  in  either,  be  does 
not  make  out  his  case. 

Parke,  B. — ^At  the  trial  Mr.  Baron  Gurney  refused  to 
admit  the  evidence,  because  it  was  inconsistent  with  the 
plea  of  not  guilty;   the  Court  are  not  prepared  to  go 
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along  with  him  to  that  extent.  The  question  ordered  to  be         1835. 
argued  was,  whether,  as  there  was  a  conversion  in  fact  by     stanclippb 
the  defendant  in  selling  the  property  and  paying  debts  V' 

with  the  money,  he  ought  not  to  have  pleaded  the  truth  of 
the  case  as  a  defence  by  way  of  confession  and  avoidance. 
If  a  conversion  only  had  been  denied,  the  defendant  might 
have  proved  the  facts  under  the  general  issue;  but  the 
question  is,  whether  the  defendant  ought  not  to  have 
admitted  the  conversion,  but  pleaded  that  he  hiid  done 
so  by  leave  of  the  plaintiff,  and  that  he  had  applied  the 
money  to  his  own  use.  The  conversion  complained  of 
is  the  taking  away,  which  primd  facie  is  a  conversion. 

Alderson,  B. — Should  he  not  have  pleaded  that  he 
was  a  partner,  and  sold  and  applied  the  produce  of  the  sale 
to  his  own  use  as  partner  ? 

WightmatL — The  defendant's  case  is  grounded  on  his 
title  as  partner.  Under  the  new  rules,  a  defendant  could 
avail  himself  of  any  defence  which  admits  that  the  plain- 
tiff had  sufRcient  property  in  the  goods  to  maintain  the 
action:  if  the  defence  intended  to  be  set  up  is  founded  on 
the  plaintiff**s  not  having  sufRcient  property  to  maintain 
the  action,  it  ought  to  have  been  pleaded :  the  only  ques- 
tion is,  whether  such  a  plea  would  have  been  good.  '  In  ' 
Ascue  V.  Sanderson  (a),  which  was  trover  for  taking  sheep, 
the  defendant  pleaded  that  he  was  sheriff  of  lAncolnshire^ 
and  that  /•  S.  recovered  against  the  plaintiff  100/. ;  that  a 
/i'/a.  was  delivered  to  the  defendant  to  be  executed,  by 
virtue  of  which  he  seized  the  sheep  and  sold  them,  and 
concluded  thus — *'  which  is  the  same  conversion;  without 
this/  that  he  converted  them  otherwise,  or  in  any  other 
manner:"  and  the  plea  was  held  bad  upon  demurrer,  prin- 
cipally,  as  it  is  said>  because  the  plea  did  not  confess  any 

(a)  Cro.  Ells.  434. 
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1836.        conyersioD,  and  thai  the  defendant  ought  to  have  pleaded 
Stamcliffb    ^^^  general  iaaue  and  given  his  defence  in  evidence  under  it. 


V. 

Hardwick. 


Parke*  B^— There  is  a  case  in  Tehran  (a),  which  is 
opposed  to  that  case*  I  do  not  say  which  is  correct.  Most 
pleas  in  trover  have  been  held  to  be  bad  as  amounting  to 
the  general  issue,  because  they  denied  the  property.  The 
whole  question  turns  upon  what  is  the  meaning  of  the 
term  conversion,  whether  it  necessarily  means  a  wrongful 
conversion.  The  defence  set  up  admits  the  plaintiff  to 
have  an  interest  in  the  goods,  and.  the  plaintiff  does  not 
aver  that  he  has  the  entire  interest.  The  defence,  there- 
fore, does  not  absolutely  deny  that  the  plaintiff  has  some 
property  in  the  goods.  The  new  rules  alter  the  old  rules 
of  pleading;  but  according  to  the  argument,  the  last  part 
of  the  rule  would  be  a  nullity.  Under  the  old  system,  the 
argument  would  be  correct ;  for  the  plea  would  be  bad 
unless  it  admitted  a  conversion. 

Wightman. — If  the  defendant  could  have  f^vailed  him- 
self of  this  defence  by  pleading  it,  I  apprehend  that  that 
is  conclusive  sgainst  him. 

Cresiwell,  in  support  of  the  rule.-^There  is  nothing  in 
the  new  rules  of  pletiding  to  shew  that  such  a  plea  may  now 
be  put  upon  the  record.  It  is  said,  that  all  matters  in  con- 
fession and  avoidance  must  be  pleaded ;  but  the  rule  makes 
no  alteration  in  the  law  as  to  what  pleas  would  or  would 
not  be  held  good  on  demurrer.  There  is  nothing  in  the 
rules  to  shew  whether  the  tertn  **  conversion"  was  intended 
to  have  a  different  construction  to  what  it  formerly  had, 
nor  whether  the  defendant  can  confess  any  thing  leas  thaa 
a  wrongful  conversion.  Admitting  that  the  rules  wera 
framed  for  the  purpose  of  compelling  all  matters  of  defence 

(a)  Quare,  KemicoU  v.  Bodan  (cited  post),  Ydv.  198^ 
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to  be  put  upon  record>  it  is  still  open  to  me  to  contend,         1B36. 
that  in  this  particular  case  the  rule,  in  the  way  it  is     stANCLiFF« 
framed,  has  not  included  the  present  case:  I  find  nothing     „     «• 
in  the  rule  to  authorize  the  defendant  to  deny  the  con- 
version. 

Aldbrson,  B. — Suppose  the  case  of  a  watercourse,  to 
which  the  plaintifi^  claims  a  right  for  his  mill,  and  charges 
a  wrongful  diversion  of  the  water  by  the  defendant,  and 
the  defendant  pleads  the  general  issue,  c^n  he  at  the  trial 
controvert  any  thing  other,  than  the  mere  fact  of  the 
diversion?  I  believe  it  has  been  decided  in  the  King's 
Bencht  that  he  cannot  (a). 

CressweU. — I  could  have  shewn  it  was  done  by  the  plain- 
tiGf's  leave,  because  it  would  not  then  have  been  a  wrong- 
ful act  by  the  defendant 

« 

Aldbrson^  B. — In  trespass,  leave  and  licence  must  be 
pleaded;  and  therefore,  there  would  be  an  inconsistency. 

PaRkb,  B. — In  trespass,  the  act  is  not  alleged  to  be 
wrongful,  but  only  with  force  and  arms;  but  in  case,  it  is 
necessary  to  allege  that  the  act  is  wrongful. 

CressweU. — The  plea  proposed  on  the  other  side  would 
be  bad,  because  no  conversion  is  confessed.  Agar  v. 
lAsle  {b)  was  trover  for  a  cow ;  and  the  defendant  pleaded 
that  the  cow  was  bought  with  other  cattle  at  a  fair,  and 
that  he  was  entitled  to  toll,  and  to  distrain  in  case  it  was 
not  paid  him,  and  that  the  toll  due  from  the  plaintiff  for 
the  cow  was  demanded  and  refused,  and  that  the  defen- 
dant, as  servant  of  the  Bishop  of  Durham^  distrained  the 
cow  for  the  toll,  which  is  the  same  conversion;  and  upon 

(a)  Sea  Frankum  ?.  Earl  of  Fal-     M.  330. 
mouth,  since  reported  4  Ner.  St         (b)  Hobart,  187. 


770  CASES  ON  POINTS  OF  PRACTICE^  EXCH. 

1835.        demurrer,    because  no  .  conversion   was  confessed,  and 

Stancliffe    ^®^^"^®  ^^®  P'®2i  amounted  to  the  general  issue,  the  plea 
0.  was  held  bad.    In  that  case^  the  Court  said  *'  the  defendant 

had  a  lawful  cause  to  take  the  cow,  and  also  to  detain  it 
against  demand  until  the  toll  was  paid,  and  yet  he  denies 
not  the  plaintiff's  property,  nor  doth  any  thing  against  it:*' 
so,  in  the  present  case,  the  plaintiff  and  defendant  being 
partners,  both  of  them  had  a  right  to  the  property  for  the 
purpose  of  paying  the  partnership  debts.  Salter  y.  Butler  (a) 
is  a  similar  case.  There,  in  trover  for  eight  heifers,  the 
defendant  pleaded,  that  he  distrained  the  cattle  by  com- 
mand of  ^.,  for  the  arrears  of  a  rent  charge,  &c.,  and  put 
the  cattle  in  a  pound  overt,  which  is  the  same  conversion; 
and  the  plea  was  held  bad  on  demurrer,  because  he  had 
not  confessed  any  conversion,  as  the  beasts  in  the  pound 
were  in  the  custody  of  the  law.  It  has  been  said,  that  no 
pleas  were  good  in  trover  but  accord  and  satisfaction, 
release,  and  former  recovery ;  but  AUen  v.  Harris  (6)  is  an 
instance  of  another  plea.  There,  in  trover,  the  defendant 
confessed  the  conversion,  and  pleaded,  that  the  plaintiff 
had  exonerated  and  acquitted  the  defendant  from  all 
actions  and  demands  in  respect  of  the  conversion  of  the 
waistcoat  in  the  declaration  mentioned,  in  consideration  of 
the  defendant  promising  to  pay  the  plaintiff  twenty  shil- 
lings. Dee  V.  Bacon  (c)  also  shews,  that  a  conversion  must 
be  confessed,  to  make  a  plea  good.  The  defendant 
justifies  there  for  taking  goods  damage  feasant,  and  con- 
cludes with  a  traverse  that  he  took  them  otherwise,  or  in 
any  other  manner;  and  without  argument  the  plea  was  held 
bad  on  demurrer,  because  it  did  not  confess  any  conversion 
and  because  it  amounted  to  the  general  issue.  The  case 
of  Kennicot  v.  Bodan  {d)  is  somewhat  at  variance:  that  was 

(a)  Noy's  Rep.  ^Q.  Jones,  2  Salk.  654,  Holt,  C.  J- 

(b)  2  Lutw.  1537*  saidy  that  this  case  id  Velverton 

(c)  Cro.  Eliz.  435.  was  the  only  instance  be  knew  of 
(rf)  Yelv.  198.    In  Hartford  v.      a  good  special  plea  in  trover. 
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trover  for  two  tuns  of  wine.    The  defendant  pleaded,  that         1835. 
the  King  was  entitled  to  certain  prisages  of  wine  imported     s-^^cliffb 
in  the  mode  there  pointed  out.  and  that  the  two  tuns  of  •• 

wme  became  due  to  the  King  for  prisage  upon  importation 
of  certain  wine,  and  that  the  defendant  being  lawfully 
authorized,  &c.  took  and  carried  away  the  two  tuns  of  wine 
to.  the  use  of  the  King,  and  converted  and  disposed  of  them 
to  the  King's  use,  as  he  lawfiilly  might,  which  is  the  same 
conversion  to  the  use  of  the  defendant  as  the  plaintiff 
supposes.  Upon  demurrer,  one  of  several  objections  urged 
to  the  plea  was,  that  the  defendant  had  not  traversed 
the  conversion  supposed  by  the  plaintiff,  which  was  a 
c<)nversion  by  the  defendant  himself,  but  that  he  justified 
the  conversion  to  the  use  of  the  King,  which  was  a  different 
conversion  to  that  with  which  the  defendant  was  charged. 
The  Court,  however,  overruled  all  the  objections;  and  with 
respect  to  the  objection  to  the  traverse  of  the  conversion 
said,  that "  the  defendant  need  not  traverse  the  conversion, 
nor  plead  to  it  in  any  other  manner  than  he  had  done; 
^sty  because  the  coming .  to  the  hands  of  the  defendant 
was  confessed  by  the  defendant  to  be  to  the  use  of  the 
King,  and  that  is  the  matter  in  law  on  the  plea  in  bar, 
which  the  Court  is  to  adjudge,  and  the  matter  in  law  shall 
never  be  traversed ;  secondly ^  if  the  seizure  to  the  use  of 
the  King  shall  not  be  adjudged  lawful  by  the  defendant, 
then  he  himself  shall  be  adjudged  guilty  of  the  conversion, 
because  he  has  acknowledged  in  point  of  judgment  a 
possession  of  the  goods  and  an  intermeddling  with  them." 
Bromley  v.  Coxwell{a)  shews,  that  the  dealing  with  goods 
by  the  plaintiff's  leave  cannot  amount  to  a  conversion.  If, 
therefore,  the  plaintiff  in  trover  avers  a  positive  tortious 
act  by  the  defendant,  the  defendant  by  the  general  issue 
merely  denies  the  wrongful  act  charged,  as  by  the  new 
rules  he  is  justified  in  doing,  and  the  evidence  ought  to 
have  been  admitted. 

{a)  2  Bos.  &  Pull.  438. 


Hakdwick. 
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1835.  Lord  AfitNoett,  C.  B.— The  object  of  the  new  rules 

fiTANCLiFpe  ^^  ^  ertable  parties  to  plead  all  matters  of  defence.  The 
rule  ii  general;  but  if  the  argument  for  the  defendant  is 
correct,  the  rule  would  in  fitct  be  cohfined  to  the  few 
pleas  which  were  allowed  under  the  old  system.  The 
intention  of  the  rules  was  not  to  destroy  the  object  and 
spii'it  of  special  pleading,  but  to  extend  them.  The 
principlil  object  of  special  pleading  w&s  to  bring  the  ques- 
tion in  dispute  to  a  point.  It  is  a  matter  of  considerable 
importance,  and  the  Court  will  consider  of  their  judgment 

Cmr.  adv.  vtdt. 

In  the  course  of  the  term  the  judgment  of  the  Court 
was  delivered  by 

l^AtiKE,  B.,  as  follows.-^To  a  declaration  in  trover  the 
deftndftnt  plesded  not  guilty  since  the  new  rules  came 
into  operation. 

On  the  trial  he  proposed  to  shew  that*  the  plaintiff  and 
defendant  were  in  partnership  together,  and  jointly  inter- 
ested in  the  goods  specified  in  the  declaration,  and  that 
the  defendant  took  them  from  the  plaintiff's  possession, 
and  sold  them  in  order  to  pay  the  outstanding  partnership 
debts. 

My  brother  Gufiiey  thought  the  evidence  inadmissible 
under  this  plea,  and  rejected  it,  and  the  plaintiff  had  a 
verdict. 

A  rule  mH  for  a  new  trial  was  granted,  Und  has  been 
since  twice  argued;  once  on  the  question,  whether  the 
defendant  was  precluded  by  this  plea,  from  disputing  the 
plaintiff's  sole  right  of  property  in  the  goods,  aild  after- 
wards, at  the  suggestion  of  the  Court,  whether  the  defen- 
dant ought  not  to  have  confessed  the  conversion,  atid 
pleaded  by  way  of  confession  and  avoidance  his  right 
as  a  partner.     Upon  the  first  question,  the  Court  is  of 
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opinion  in   favour  of  the  defendant;  upon  the  second,         1835. 
affainst  him.  ^ 

^^  Stamcliffe 

[His  Lordship  here  read  the  **  Rules  for  Pleading  tit  «. 

CasCf^  of  Hilary  Term,  4  Will.  4  (a),  and  then  proceeded 
as  follows :] 

In  actions  on  the  case,  the  plea  of  not  guilty  is  there- 
fore now  equivalent  to  a  plea  of  not  guilty  of  the  conver- 
sion ;  and  such  a  plea  undoubtedly  admits  the  plaintiff's 
property  or  right  of  possession.  The  first  question  is, 
what  is  the  extent  of  that  admission. 

For  the  plaintiff,  it  was  upon  the  several  arguments  in- 
sisted that  the  sole  property  or  right  of  possession  is 
thereby  admitted  to  be  in  the  plaintiff:  it  was  also  admitted 
that  he  was  entitled  to  succeed,  if  he  proved  any  act  done 
by  the  defendant  which  would  be  a  conversion,  if  the  sole 
property  was  in  the  plaintiff. 

For  the  defendant  it  was  insisted,  that  nothing  more 
was  admitted  than  that  the  plaintiff  had  ^oriie  property 
or  right  of  possession  as  between  him  and  the  defendant, 
and  that  the  defendant  was  not  precluded  on  the  trial 
from  giving  any  evidence  to  disprove  a  conversion,  which 
was  consistent  with  the  admission  of  such  a  property.  It 
was  therefore  contended,  that  he  had  a  right  to  prove  that 
the  plaintiff  had  an  undivided  interest  only,  and  that  he 
himself  had  a  similar  interest  as  partner  with  the  plain- 
tiff; by.  virtue  of  which  he  was  authorized  to  do  all  that 
he  did,  that  is,  to  seize  and  sell  the  goods  in  order  to  pay 
the  partnership  debts:  and  we  are  of  opinion  that  the 
defendant  is  right  in  this  respect,  and  that  he  ought  not 
to  have  been  prevented,  on  this  ground,  from  giving  the 
proposed  evidence. 

That  an  undivided  property  in  a  chattel  is  a  sufficient 
title  to  maintain  trove^  against  a  stranger,  who  has  wrong- 
fully dealt  with  it  as  his  own,  or  against  another  tenant  in 
cosmion  who  has  destroyed  it,  does  not  admit  of  a  ques- 

(a)  Ante,  Vol.  2,  p.  324,  326. 

VOL.  III.  E  E  E  D.  P.  C. 
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1836.        tion ;  but  a  stranger  has  always  a  right  to  prevent  several 
Stancliffb     ^c^ions  being  brought  against  him  by  different  part  owners 
9'  for  the  same  conversion^  and  may  for  that  purpose  plead 

in  abatement  the  non-joinder  of  another  part  owner  as  co- 
plaintiff;  and,  if  he  omits  to  do  so,  the  plaintiff  may  reco* 
ver^  for  any  injury  to  his  undivided  interesti  damages 
co-extensive  with  that  injury.  The  authorities  on  this 
subject  are  to  be  found  in  the  case  of  Addison  y. 
Overend  (a). 

If,  then,  the  defendant  before  the  new  roles,  instead  of 
pleading  the  general  issue,  had  suffered  judgment  to  go  by 
default,  he  would  have  admitted  no  more  than  that  there 
was  some  property  and  right  of  possession  in  the  plaintiff, 
in  respect  of  which  he  was  entitled  to  recover  against  the 
defendant,  because  the  plaintiff  would  not  have  been 
bound  to  prove  more  than  such  an  interest  on  the  general 
issue,  in  order  to  maintain  his  action.  The  same  would 
have  been  the  case  upon  an  assessment  of  damages  on  a 
special  plea  found  against  the  defendant,  or  decided  to  be 
bad  on  demurrer,  and  no  greater  effect  can  be  attributed 
to  the  admission  on  the  record,  by  pleading  to  the  eon- 
version  only.  It  is  but  in  the  nature  of  a  judgment  by 
default  as  to  the  remainder;  and  admits  the  plaintiff**s 
right  to  recover  something  against  the  defendant,  if  he 
can  prove  what  the  law  would  deem  a  conversion  by  him 
of  the  plaintifi^s  property  in  the  goods  in  question. 

Such  and  such  only  being  the  effect  of  this  admission, 
it  follows  that  the  defendant  may  give  any  evidence  in  his 
defence  relevant  to  the  issue  and  consistent  with  that 
admission,  though  he  cannot  be  allowed  to  go  into  a  case 
which  is  contradictory  to  it. 

Thus,  he  could  not  be  permitted  to  shew  that  the  plain- 
tiff  was  the  finder  of  the  goods,  and  that  himself  or  some 
one  by  whose  order  he  acted,  was  the  real  owner,  and 

(a)  6  T.  R,  766. 
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therefore  had  a  right  to  dispose  of  them  to  his  oiKrn  use:        1835. 
for,  that  would  be  inconsistent  with  the  admission  which    stanclitfu 
he  has  made*  and  k  denial  that  the  plaintiff  hkd  any  pro-  «• 

perty  ais  against  himteff.  Again,  he  could  not  giv^  evi- 
dence that  the  sole  property  was  in  another  by  wbose 
directions  he  did  the  act  complained  of,  for  that  also  is 
inconsistent  with  his  admission  that  the  plaintiff  had  some 
property;  but  there  is  no  reason  why  he  should  not  be 
allowed  to  prove  that  another  has  the  same  interest  as 
the  pUdntiff,  and  that  he  lawfuUy  acted  by  the  authority 
of  that  other,  or  to  make  any  other  defence  to  the  action 
which  is  not  inconsistent  with  the  admitted  fact,  that  the 
plamtiff  has  some  property  in  the  goods  as  between  him 
and  the  defendant. 

For  these  reasons,  we  think  that  the  defendant's  ad- 
mission of  the  plaintiff's  propierty  did  not  preclude  him 
from  the  defence  whic^  he  proposed  to  make;  and  the 
only  remaining  question  is  that  which  was  discussed  on 
the  second  argument — whether  it  was  competent  for  him 
to  do  so  under  the  plea,  which  is  in  effect  a  plea  of  not 
guilty  of  the  conversion  alleged. 

By  the  new  rule,  the  plea  of  not  guilty  in  actions  on 
the  case  operates  as  a  denial  only  of  the  breach  of  duty 
or  wrongful  act  alleged  to  have  been  committed  by  the 
defeqdant;  and,  under  the  head  of  examples,  is  given  the 
action  of  trover,  in  which  it  is  said  to  operate  as  a  denial 
of  the  conversion  only.  Does  this  mean  a  denial  of  the 
fact  of  the  conversion  of  the  property  to  the  defendant's 
use  only,  or  a  denial  Of  the  wrongful  conversion,  that  is, 
of  the  fact  of  conversion,  and  also  that  suqh  conversion 
was  tortious  ? 

A  reference  to  the  context  enables  us  to  discover  the 
meaning  of  this  term.  It  is  intended  to  confine  the  opera- 
tion of  the  plea  to  a  denial  of  the  fact  of  conversion  only, 
and  not  to  allow  the  defendant  to  give  evidence  of  its  le- 
gality, any  more  than  under  a  plea  of  not  guilty  to  an  action 

£EE2 
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on  the  case  for  obstructing  a  right  of  way,  the  defen- 
dant could  be  allowed  to  shew  that  the  obstruction  was 
lawful ;  or  under  the  like  plea  to  an  action  for  direrting  a 
watercourse,  to  give  in  evidence  that  such  diversion  was 
justifiable  by  licence  or  prescription.  The  latter  point 
was  decided  in  Prankumy.  Earl  of  Falmouth  (a),  in  the 
King's  Benchf  in  last  Hilary  Term.  The  effect  of  the  new 
rules  is  to  alter  the  previous  operation  of  the  plea  of  not 
guilty,  not  merely  by  preventing  it  from  involving  a 
denial  of  the  inducement  as  it  did  before,  but  also  by 
confining  it  to  a  simple  denial  of  the  breach,  and  by 
excluding  all  matter  in  confession  and  avoidance. 

In  all  cases,  therefore,  in  which  there  has.  been  a  con- 
version of  the  property  in  question  by  the  defendant,  and 
the  defendant  insists  that  such  conversion  was  lawful, 
he  ought,  since  the  new  rules,  to  confess  and  avoid,  by 
pleading  specially,  the  right  or  title  by  virtue  of  which  he 
converted ;  as,  for  instance,  the  leave  and  licence  of  the 
plaintiff,  or,  as  in  the  present  case,  the  authority  given  by 
law  to  one  part  owner  or  tenant  in.  common  to  take 
possession  of  the  joint  property  or  sell  it. 

But  a  question  still  remains  as  to.  the  meaning  of  the 
term  *'  conversion  :*'  no  doubt  occurs  in  this  case,  for  the 
seizure  of  the  chattel  by  the  defendant,  or  its  subsequent 
sale,  is  undoubtedly  a  conversion  by  the.  defendant;  and 
he  must  therefore  confess  and  avoid  that  conversion  by 
pleading  specially  the  title  by  which  he  did  it. 

A  question  may  and  no  doubt  will  arise  as  to  the  pro- 
per course  to  be  pursued  where  the  defendant  has  a  lien 
on  goods,  and  there  has  been  a  refusal  to  deliver,  on 
demand  by  the  plaintiff;  and  which  demand  and  refusal, 
it  is  well  established,  is  not  a  conversion  of  itself,  but  only 
evidence  of  it. 

The  Court  are  not  under  the  necessity  of  pronouncing 


(a)  4  Ne7.  &  Mann.  330. 
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any  opinion  on  this  question;  but  nothing  that  has  been         1936. 

said  is  to  be  taken  to  be  an  intimation  of  an  opinion,  that.     « 

in  such  a  case^  where  there  has  been  a  refusal  to  deliver,  v. 

on  the  ground  of  lien,  the  right  of  lien  need  be  specially 

pleaded. 

Rule  discharged. 


Lawrence  v.  Stephens. 

A.  B»  HARRISON  shewed  cause  against  a  rule  which  inanacdonfor 
had  been  obtained  by  John  Bayley^  calling  on  the  plain-  ^ff  tJliroduced*" 
tiff  to  shew  cause  why  one  of  two  counts  should  not  be  ^J*<*  ^ow^tz  into 

"^  the  declaration : 

struck  out  of  the  declaration,  and  why  the  plaintiff  should  one,  for  the 
not  pay  the  costs.     A  summons  had  been  taken  out  for  tithes  not  set 
the  same  purpose,  which  was  attended  before  Williams^  J.,  JJi^he^sam*'' 
who  refused  to  make  an  order.     Particulars  had  been  de-  ^"hes  bar- 
livered,  from  which  it  appeared  that  the  plaintiff  claimed  ~^Heid,  that 
certain  tithes  from  the  defendant.     The^r*^  count  of  the  latfon^the**' 
declaration  was  for  the  treble  value  of  tithes  not  set  out,  ruieoffl:r.3& 

4  W,  4,  reg.  1, 

and  the  other  count  was  for  tithes  bargained  and  sold.         s.  5,  and  the 

The   plaintiff  was  in  doubt    whether   the    defendant  thcTast count  to 
would  not  set  up  a  composition  by  way  of  defence ;  but  it  *>«  »|'"ck  out, 
was  admitted,  that  the  plaintiff  had  not  a  distinct  cause  bound  the  de- 
of  action  on  both  counts :  if  there  was  no  composition,  he  not  to  set  up  a 
was  entitled  to  recover  upon  the  first  count ;  if  there  was,  atTbniSd'or 
he  could  only  recover  on  the  second.     It  was  allecred  bv  th«t»  ^fhedid, 

,  "^    the  declaration 

the  defendant,  that  the  intended  defence  was,  that  there  might  be 
was  a  composition,  which  had  been  paid.  *"^'^  ^ 

Lord  Abinger,  C.  B. — Are  not  the  claims  in  the  two 
counts  substantially  different,  so  that  they  may  exist  to- 
gether ? 

Parke,  B. — It  is  not  merely  one  cause  of  complaint 
varied  in  circumstance,  but  the  claims  are  distinct. 

Alderson,  B. — A  count  is  not  to  be  struck  out  unless 
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in  apparent  violation  of  the  late  rule  (a):  counts  on  a  bill 
Lawrence     ^^  exchange,  and  for  the  considerationy  are  for  the  same 
^'  subject-matter;  and  yet  both  may  be  inserted. 

Stephens. 

Bayletft  in  support  of  the  rule,  suggested  that  that  most 
be  considered  as  an  exception :  and  he  referred  to  a  case 
of  MacJAnder  ▼•  Mackinder^  at  chambers,  as  precisely  in 
point 

The  Court  ultimately  ordered,  that  the  last  count  should 
be  struck  out^  either  on  the  defendant's  undertaking  not 
to  set  up  a  composition  at  the  trial,  or  that  if  he  did,  that 
the  count  might  be  amended  at  the  trial. 

Bayley  applied  for  the  costs  of  the  motion,  and  relied 
on  Mackinder  v.  Mackinder,  before  Mr.  Baron  Alderson, 
at  chambers,  where  two  counts  precisely  similar  to  the 
present  were  introduced  into  a  declaration,  and  the  learn- 
ed Judge  ordered  one  to  be  struck  out,  and  that  the 
plaintiff  should  pay  costs;  and  held  that  it  was  compulsory 
upon  him  to  order  the  plaintiff  to  pay  costs.  He  also  cited 
Lacey  v.  Umbers^  before  Mr.  Baron  Gumey,  at  chambers: 
the  action  arose  out  of  a  horse-race,  and  two  counts  were 
introduced,  one  upon  the  Neuftnarket  rules,  and  the  other 
upon  the  Ludlow  rules,  there  being  only  one  cause  of  ac* 
tion,  and  the  learned  Judge  refused  to  make  an  order;  but 
upon  a  subsequent  application  at  Westminster,  the  five 
Barons  of  the  Exchequer  being  present,  an  order  was 
made  for  striking  out  one  of  the  counts,  and  the  plaintiff 
was  ordered  to  pay  all  the  costs,  as  well  of  the  unsuccess- 
ful summons  as  of  the  amendment 

The  Court  ordered  the  plaintiff  to  pay  the  costs  oc- 
casioned by  striking  out  the  count 

Rule  absolute,  with  costs. 
{(f)  4  Will.  4,  div.  1,  sect.  5.  Ante,  vol.  2,  p.  314. 
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Ross  V.  Robeson.  ^      ^ 

t^ASE  for  libel. — The  defendant  pleaded  specially,  that  a  statement  in 
the  supposed  libel  was  published  in  the  Morning  Herald,  demurer  Vl* 
and  was  a  true  and  impartial  report  of  an  application  P'**  that  the 
against  the  plaintiff^  publicly  made  in  a  Court  of  justice,  closed  in  the 
and  that  the  publication  was  without  any  malicious  or  answertoth"^ 
defamatory  intention.    The  plaintiff  demurred,  and  stated  ^^^^^^ 
the  ground  of  demurrer  in  the  margin  to  be,  that  the  dent,  within  the 
matters  disclosed  in  the  plea  contained  no  answer  to  the  jl  g,  2,  h.  t, 
action.     A  rule  nUi  was  obtained  for  setting  aside  the 
statement  in  the  margin  of  the  demurrer  book,  on  the 
ground  of  an  alleged  noncompliance  with  the  rule  (a), 
which  requires  that  in  the  margin  of  every  demurrer,  be- 
fore it  is  signed  by  counsel,  some  matter  of  law  intended 
to  be  argued  shall  be  stated ;  and  if  delivered  without,  or 
with  a  frivolous  statement,  that  it  may  be  set  aside  as 
irregular. 

F.  V.  Lee  shewed  cause,  and  contended  that  the  rule 
was  sufficiently  complied  with,  as  it  could  not  be  said  that 
there  was  no  statement,  or  that  the  statement  was  frivo- 
lous, and  that  the  statement  in  the  margin  correctly  speci- 
fied the  principal  ground  intended  to  be  relied  on  as  an 
objection  to  the  plea.  That  ground  comprises  all  the 
objections;  one  of  which  is,  that  the  defendant  was  not 
justified  in  publishing  an  ex  parte  statement. 

KeUy,  in  support  of  the  rule. — The  statement  in  the 
margui  is  too  general;  the  object  of  the  rule  was,  to  com- 
pel the  defendant  to  state  some  specific  ground  of  objec- 
tion on  which  he  intends  to  rely,  and  not  some  general 
ground  which  would  be  applicable  to  any  general  de- 
murrer. 

(a)  2  R.  G.  H.  T.  4  Will.  4,  (Practice  Roles),  ante,  70I.  2,  p.  304. 
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1835.  Parke,  B. — The  statement  in  the  margin  is  merely  a 

repetition  of  the  general  demurrer,  and  would  suit  any 
V.  other  general  demurrer  to  a  plea  quite  as  well.     Some 

special  ground  ought  to  have  been  stated,  and  if  the 
point  intended  to  be  argued  is,  that  the  defendant  had  no 
right  to  publish  an  ex  parte  statement  in  a  newspaper 
reflecting  on  an  individual,  that  should  have  been  stated: 
one  point  is  sufficient.  If  the  plaintiff  will  undertake  to 
amend  the  marginal  note,  the  rule  may  be  discharged  on 
payment  of  costs. 

The  rest  of  the  Court  concurred. 

Rule  discharged  on  those  terms. 


Lin  LEY  V.  POLDEN. 

In  an  action  for  /VCTION  for  usc  and  occupation. — Pleas,  the  general 

tionfsince  the  issue,  and  a  set-off  for  fixtures  and  chattels  bargained 

cannorbe'idt  ^^^  ®^'^*  *°^  moucy  duc  ou  an  account  stated.  Replication 

to  the  jury  to  — denial  of  set-off.     At  the  trial  in  the  Sheriff's  Court,  it 

the'evidence  was  proved  that  the  defendant  had  been  a  lodger  of  the 

dScnSnt*do2*  plaintiff's,  at  6*.  6rf.  per  week,  for  several  weeks.     The 

not  amount  to  defendant,  in  answer,  alleged  that  the  plaintiff  had  been 

an  admission,  by  ^                                        *          o                             r 

the  plaintiff,  paid ;  and  the  under-sheriff  held  that  evidence  of  payment 

paid,  and  that  was  admissible  upon  that  record.     The  defendant  then 

wHhiu?  a  piia  P^oduccd  a  book,  in  the  handwriting  of  the  plaintiff,  con- 

of  payment  or  taining  several  entries  of  weekly  payments  by  the  defen- 

settlement;  and  ,                              ^   m~    <i 

such  evidence  dant  for  the  lodgings,  and  another  entry,  thus :  ^*  Paid 

undefS«of  ^  arrears— 2/.  17*.  6rf.  now  due,"  the  meaning  of  which 

set-off  for  y^2A  ambiguous:    the    defendant  contending   it  was    an 

money  due  on  _           '='                                                                        ^ 

an  account  admission    that  the   accounts    between  them   had  been 

the  parties.  balanced,  and  that  the  plaintiff  had  been  paid  all  that  was 

due;  the  plaintiff,  on  the  other  hand,  insisting  that  it  was 
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an  admission  by  the  defendant,"  that  2L  17«.  BaL  was  1836. 
due  at  the  time  that  entry  was  made.  The  under-sheriff 
left  it  to  the  jury  to  say,  whether  they  believed  that  the 
entries  were  in  the  plaintiff^s  handwriting,  and  whether 
from  them  they  believed  that  the  accounts  between  the 
parties  had  been  settled^  and  the  balance  paid;  and,  if  they 
did,  they  might  find  a  verdict  for  the  defendant  The 
jury  found  for  the  defendant. 

Humfrey  shewed  cause. 

Chandless  was  in  support  of  the  rule. 

Lord  Abinger,  C.  B. — I  think  that  the  under-sheriff 
was  wrong  in  his  direction  to  the  jury,  inasmuch  as  there 
was  no  plea  of  payment  or  settlement. 

Parke,  B. — There  was  no  plea  under  which  the  evi- 
dence was  properly  admissible ;  for,  the  plea  of  set-off  of 
money  due  on  an  account  stated,  had  reference  to  some 
collateral  matter,  which  would  furnish  a  ground  for  a 
separate  action  by  the  defendant  against  the  plaintiff,  and 
which  the  defendant  wished  to  set-off;  but  no  such  evi- 
dence was  given,  and  therefore,  I  think  there  ought  to 
be  a  new  trial. 

Rule  absolute  for  a  new  trial,  with  leave  to 
amend  the  pleadings  on  payment  of  costs. 
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Starling  v.  Cozens  and  Others. 

Where  seTexai  JL  RESPASS  for  assault  and  battery. — ^The  declaration 

suedln^pan,  contained  two  counts:  Jlrst  count,  for  assault,  and  pushing 

^f  *  Tf^^  ^^^  ^^^  water ;  second  count,  for  taking  away  the  plaintiff's 

plaintiff  on  fishing-net.    The  defendants  pleaded  jointly  the  general 

issues  against  issue,  and  at  the  trial  they  justified  seizing  and  taking 

feS12!s!*lLd^  away  the  nets  under  the  7  &  8  G.  4,  c.  29,  s.  85.     The 

against  him  on  jury  found  a  verdict  for  the  plaintiff  on  the  first  count 

all  the  other  .  ^ 

issues,  the  pUdn-  against  one  defendant,  Henry  Cozens,  the  elder,  and  for 
S[  bril!^«  **  *"*  that  defendant  on  the  other  count,  and  for  the  other  three 
only  of  the         defendants  on   both    counts.     The  Master  on  taxation 

costs,  after  de-  ,  n        i 

auction  of  all      having  refused  to  allow  the  defendants  their  costs  of  the 

the  costs  of  all      •  «•         i  n      ^i 

the  defendants,    wsues  fouud  for  them— 

Where  there 

fendanto,  and"        ThesigCT  obtained  a  rule,  calling  on  the  plaintiff  to 

X  '^arat-'""  ^^^^  ^^^  ^^y  *^^  ^^^^  ^^  ^^^^  ^^  ^^  plaintiff  should 
tomey  for  aU,     not  be  referred  back  to  the  Master  to  review  his  taxation, 

not  entitled  to     And  why  he  should  not  tax  to  the  defendant  Henry  Cozens 

claim  any  costs.    ^^   ^y^  ^j^^  ^^^  ^f  ^^  -^^^  f^^ j  f^^  y^^^^  ^ j  ^y^^ 

be  should  not  tax  the  other  defendants  for  whom  a  ver- 
dict was  found  their  costs,  and  why  they  should  not 
deduct  ftudt  costs  from  the  damages  and  costs  of  the 
plaintiff. 

Wordsworth  shewed  cause,  and  contended  that  it  did 
not  appear  that  the  three  other  defendants  employed  the 
attorney;  that,  if  he  was  employed  by  Cazens,  the  elder, 
alone,  the  other  three  ought  not  to  be  allowed  any  costs : 
and  that  the  costs  ought  not  to  be  deducted  to  the  preju- 
dice of  the  attorney's  lien. 

Thesiger,  in  support  of  the  rule. — The  plaintiff  is  a 
pauper.  The  cases  of  George  v.  Eston  (a)  and  Oriffiths 
V.  Kynaston  and  Others  (b)  are  expressly  in  point.     In 

(a)  \  Bing.  N.  S.  613.  (b)  2  Tyr.  76?. 
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the  former  case,  a  verdict  being  found  against  one  of  three  1836. 
defendants,  and  in  favour  of  the  other  two,  the  Court 
ordered  the  costs  of  those  two  defendants  to  be  deducted 
from  the  plaintiff's  costs  and  damages  against  the  other 
defendant,  without  regard  to  the  plaintiff's  attorney's  lien. 
In  the  latter  case,  three  defendants,  who  were  sued  in 
toespasa  for  assault  and  false  imprisonment,  appeared  by 
the  same  attorney,  but  severed  in  pleading.  The  same 
evidencoi  with  the  exception  of  that  of  one  witness,  was 
adduced  for  all  the  defendants;  that  one  witness  was 
called  for  one  of  the  defendants,  who  was  acquitted,  and 
for  whom  the  Master  taxed  only  40^ •  costs ;  and  it  was  held, 
that  he  was  entitled  on  taxation  to  receive  from  the  plaintiff 
bis  aliquot  proportion  of  the  costs  incurred  by  the  three 
on  their  joint  retainer,  as  well  as  the  costs  he  had  sepa- 
rately incurred,  on  satisfying  the  Master  that  he  was  not 
indemnified  by  the  other  defendants. 

Parke,  B. — Primd  facie,  the  attorney  was  employed 
by  the  four  jointly^  The  Master  qan  inquire  whether 
Cozens  the  elder  was  the  person  solely  employing  the 
attorney.  If  he  alone  employed  the  attorney*  the  othera 
were  at  no  expense. 

Alderson,  B. — If  all  the  defendants  employed  the  at- 
torney, the  costs  of  all  of  them  are  to  be  taxed,  and  de- 
ducted; but,  if  Cozens  the  elder  alone  employed  the 
attorney,  then  the  other  three  wiU  have  no  costs  to  de- 
duct (a).  Whatever  costs  are  found  for  the  defendants, 
or  either  of  them,  ought  to  have  been  deducted. 

Rule  absolute. 

(a)  See  Nanny  v.  Kenrick,  v.  I^omosoii,  ante,  Vol.  l,p.  572; 
ante,  Vol.  2,  jp.  334;  and   Co»     2  Cromp.  &  J.  361. 
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Where  r  de- 
fendant pleads 
{Miyment  of 
money  Into 
Court  generally 
upon  the  whole 
declaration,  and 
then  pleads 
other  pleaa  to 
all  except  as  to 
the  money  paid 
in,  and  the 
plaintiff  takes 
out  the  money 
paid  in,  and 
taxes  his  costs 
upon  rule  19  of 
H.T.4W,A, 
in  full  satisfac- 
tion, the  cause 
is  at  an  end, 
and  the  defen- 
dant has  no 
right  to  the 
costs  of  the  sub- 
sequent pleas, 
nor  can  he 
sign  judgment 
of  ncn  prot,  for 
want  of  a  re- 
plication to 
them. 

Where  a  de- 
fendant has 
tereral  defences 
to  different 
parts  of  the 
plaintiff's  de- 
mand, and  in- 
tends to  plead 
payment  into 
Court  as  to 
other  parts  of 
the  demand,  he 
should  first  of 
all  plead  those 
pleas,  and 
then  the  plea  of 
payment  of 
money  into 
Court  as  to  the 
residue  only. 


CoATES  and  Another  v.  Stevens. 

\yOMYN  moved  to  set  aside  a  non  pros,  signed  by  the 
defendant  in  this  action,  for  irregularity.  The  declaration 
was  in  assumpsit^  and  contained  one  count  for  goods  aold^ 
work  and  labour,  and  on  an  account  stated.  The  particulars 
of  demand  were  for  30/.  9s,,  balance  of  account.  The  defen- 
dant pleaded,  first,  that  the  plaintiffs  ought  not  further  to 
maintain  their  action,  because  the  defendant  now  brings 
into  Court  the  sum  of  9HL  As.  id.,  ready  to  be  paid  to  the 
plaintiffs,  and  the  defendant  further  says,  that  the«f>lain- 
tiffs  have  not  sustained  damages  to  greater  amount  than 
the  said  sum  of  2^1,  4«.  4i/.,  in  respect  of  the  causes  of 
action  in  the  declaration  mentioned,  &c  And  for  a 
further  plea  to  the  said  declaration,  except  as  to  the  said 
sum  of  27/.  4a.  4</.,  the  defendant  says  that  he  did  not 
promise  in  manner  and  form  as  in  the  declaration  men- 
tioned. And  for  a  further  plea  as  to  10/.,  other  parcel  of 
the  sums  of  money  in  the  declaration  mentioned,  that  the 
defendant  paid  to  the  plaintiffs  10/.  before  the  action  was 
commenced.  And  for  a  further  plea,  except  as  to  the  said 
271. 4fS.  4</.,  that  the  plaintiffs  were  indebted  to  defendant  in 
50/.  The  plaintiffs  replied : — **  That,  inasmuch  as  they 
could  not  deny  the  first  plea  of  the  defendant,  they  would 
accept,  and  they  did  accept,  the  said  sum  of  money  so 
paid  into  Court  as  in  the  said  first  plea  mentioned,  in  full 
satisfaction  and  discharge  of  the  said  causes  of  action  in 
the  said  declaration  mentioned;  therefore,  as  to  the  said 
causes  of  action,  the  plaintiffs  were  satisfied,  ftc."  The 
plaintiff  then  took  out  of  Court  the  money  paid  in  by  the 
defendant,  and  went  before  the  Master  and  taxed  his  costs. 
Afterwards,  the  defendant  went  before  one  of  the  Barons  at 
chambers,  in  order  to  obtain  his  costs,  on  the  ground  that 
he  had  tendered  at  the  time  of  the  service  of  the  writ,  25/.» 


Stevbni. 
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which    application    was    refused ;    the    defendant    then         1835. 
signed  judgment  of  non  pros,  for  not  replying  to  the  other       coates 
pleas. 

The  Court  having  granted  a  rule  nisi  for  setting  aside 
this  judgment — 

Addison  shewed  cause. — The  defendant  had  no  other 
means  of  getting  his  costs,  than  by  signing  judgment. 
The  19th  rule  of  H.  T.  4  W.  4,  is  this:  «  The  plaintiff, 
after  the  delivery  of  a  plea  of  payment  of  money  into 
Court,  shall  be  at  liberty  to  reply  to  the  same,  by  accept- 
ing the  sum  so  paid  into  Court  in  full  satisfaction  and  dis- 
charge of  the  cause  of  action  in  respect  of  which  it  has 
been  paid  in.*'  It  is  contended  on  the  other  side,  that,  as 
the  money  was  taken  out  of  Court  under  the  rule,  the 
whole  declaration  was  answered,  and  that  the  defendant 
had  no  right  to  sign  judgment  o{  non  pros.  Here,  there 
was  but  one  count :  the  particulars  of  demand  and  the  writ 
claimed  a  larger  sum  than  that  paid  into  Court;  and  as  it 
was  decided  in  Hodges  v.  Lord  Litchfield  (ja)^  that  money 
cannot  be  paid  into  Court  on  part  of  a  count,  the  defenditnt 
was  obliged  to  pay  in  the  money  on  the  whole  count, 
and  was  also  obliged  to  plead  the  other  pleas,  as  the 
plaintiff  went  for  more  than  was  paid  into  Court,  and 
the  defendant  had  good  answers  to  the  residue  of  his 
claim. 

Parke,  B. — There  was  no  occasion  to  have  pleaded 
payment  of  102.,  because  it  was  not  claimed  by  the  plain- 
tiff; he  claimed  only  a  balance,  after  allowing  10/.  The 
proper  mode  of  pleading  these  pleas  would  have  been 
this: — you  should  have  begun  by  pleading  payment  of 
the  10/.  before  action  brought,  then  the  set-off,  and  then 
the  p^ment  of  money  into  Court  as  to  the  residue.     All 

(a)  Ante,  vol.  2,  p.  741. 
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1835.        the  defences  should  be  first  exhausted^  and  then  the  plea 
CoATEs       ^^  payment  into  Court  should  be  to  the  residue  only;  ie- 
stead  of  which^  the  defendant  has  paid  money  into  Court 
on  the  ^hole  dedhradon.    The  rule  must  therefore  be 
absolute. 

Rule  absolute. 


Stevens. 


Evans  v.  Davibs. 

A  cauie  was  re-  ^HILTON  obtained  a  rule  calling  upon  the  plailfetiff  to 
!i»wf andby"*'  ^^^^  cause  why  the  verdict  found  for  the  plaintiff  at  the 
consent  a  ver-     jjjg^  Carmarthenshire  Assizes  should  not  be  set  aside  for 

diet  was  entered 

for  the  plaintiff,  irregularity.  From  the  afBdavits,  it  appeared  that  the  cause 
cosuTlof.,  sub-  originally  came  on  for  trial  at  the  Spring  Assizes^  in  I8S3, 
ject  to  the  award  ^ijgQ  ^1,^  causc  was  referred,  and  a  verdict  was  entered  for 

of  an  arbitrator.  ' 

The  time  for       the  plaintiff,  damages  50/.,  costs  40^*,  subject  to  the  award 

onaJunff  the 

award  expired  of  an  arbitrator;  that  no  award  had  been  made;  that  the 
awaM^beiDg  U9|ial  noticc  of  trial  was  given  for  the  Spring  Assizes  of 
made;  the  time    J 835  and  that  the  defendant's  attorney  was  absent  from 

was  further  en-  ^  ^ 

larged  by  con-  home  till  two  days  before  the  Assizes  commenced,  and 
enlarged  time  there  was  not  sufficient  time  to  prepare  for  triaL  The 
pired^dthouMui  '"^®  ^*®  movcd  for  ou  two  grouuds :— ;/?r*^,  that,  no  pro- 
award  being       cccdiugs  haviuff  been  taken  for  four  terms,  a  term's  notice 

made,  the  plain-      j,      .  T 

tiff  gave  notice  of  trial  was  neccssary  ;  and,  secondly,  that,  as  a  verdict 
proceedf^°to  ^^^  already  been  entered  for  the  plaintiff,  that  verdict 
the  trial  of  the     ghonici  have  been  got  rid  of  before  the  cause  could  be 

cause,  and  ob-  ^ 

tained  a  verdict,  taken  down  to  a  sccond  trial. 

A  judge's  order 
having  been 

fdnldfor^idteV  '^-  ^'  WiUiams  shewed  cause.— The  first  verdict  was 
ing  the  record     merely  a  nominal  verdict  and  was  conditional  upon  the  arbi- 

in  the  Jlt/ringof,  ''  '^ 

the  clerk  of 

assize  at  the  trial  erased  the  indorsement  of  the  previous  verdict,  and  entered  the  new  verdict  in 

the  usual  way.     The  Court  set  aside  the  latter  verdict  for  irregularity. 

A  term's  notice   of  proceeding  is  not  necessary  after  the  lapse  of  four  terms  if  die  delay  has 
taken  place  at  the  defendant's  request. 
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trator's  making  his  award;  and,  by  the  terms  of  the  refer-  ^  ^^36^ 
ence,  the  arbitrator  was  to  make  his  award  by  the  first 
day  of  Trinity  Term,  but  he  had  power  to  enlarge  the 
time,  which  he  did  not  do;  and,  therefore^  the  power  of  the 
arbitrator  being  at  an  end,  the  verdict,  which  was  only 
conditional,  became  a  nullity.  From  the  afiidavits  it  appears 
that  the  time  for  making  the  award  having  passed,  notice 
of  trial  was  given  for  the  Summer  Assizes  of  1833,  when  it 
was  agreed  that  the  time  for  making  the  award  should 
be  enlarged  till  Hilary  Term,  1834;  that  the  plaintiff's 
attorney  applied  to  the  defendant's  attorney  to  name  a 
day  fjpv  proceeding  on  the  reference,  which  he  neglected 
to  do ;  that  the  time  for  making  the  award  was  further 
enlarged,  and  that  time  being  expired  without  any  thing 
being  done,  that  the  plaintiff's  attorney  gave  notice  of 
trial  for  the  last  Spring  Assizes;  that  the  defendant's 
attorney  requested  him  to  abandon  that  notice,  which  he 
declined  to  do,  as  he  had  subpoenaed  all  his  witnesses,  and 
be  distinctly  informed  the  defendant's  attorney  that  he 
should  proceed.  The  defendant's  attorney  could  not  be 
taken  by  surprise,  as  it  appeared  he  had  subpoenaed  two 
witnesses  from  London  ;  and  at  the  trial,  counsel  appeared 
for  the  defendant,  but  said  that  he  appeared  only  to  object 
to  the  trial  being  proceeded  with ;  the  Judge,  however,  de- 
termined to  try  the  cause,  and  it  was  taken  as  undefended. 
It  is  objected  on  the  other  side,  that  the  first  verdict  ought 
to  have  been  disposed  of  before  the  plaintiff  proceeded  to 
trial  a  second  time.  The  plaintiff  certainly  might  have  ap- 
plied to  the  Court  for  leave  to  enter  up  judgment  on  the 
first  verdict,  unless  the  defendant  would  proceed  with 
the  reference.  That  was  an  advantage  to  the  plaintiff 
of  which  he  was  not  bound  to  avail  himself.  At  the  time 
the  first  verdict  was  entered,  all  was  in  Jieri.  The  record 
was  amended  by  a  Judge's  order,  by  altering  the  teste  of 
the  distringasm  On  the  back  of  the  record  was  indorsed — 
*' verdict  for  the  plaintiff,  damages  50/.,  costs  40;.,  subject 
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to  an  award.**  This>  which  was  merely  a  memorandum  of 
the  clerk,  was  struck  out  at  the  time  of  the  second  trial: 
indeed,  no  final  entry  could  have  been  made  on  the  posiea 
until  an  award  was  actually  made.  There  was  nothing 
inconsistent,  therefore,  on  the  record  at  the  time  of  the 
trial;  and  the  order  of  nisi  prius  being  got  rid  of  by 
effluxion  of  time  and  the  neglect  of  the  defendant  to  pro- 
ceed, the  learned  Judge  was  right  in  ordering  the  record 
to  be  amended.  It  is  like  the  case  of  a  verdict  being  ren- 
dered nugatory,  where  the  parties  are  at  liberty  to  go 
down  again  to  trial. 

Chilton^  in  support  of  the  rule. — The  plaintiff  had  the 
means  of  compelling  the  defendant  to  proceed  with  the  re- 
ference if  he  thought  proper ;  he  might  have  made  an 
appointment  with  the  arbitrator,  and  proceeded  ex  parte 
if  the  defendant  neglected  to  attend,  or  he  might  have 
enlarged  the  time  for  the  arbitrator's  making  his  award. 
It  is  sworn  that  the  defendant  has  been  always  ready  to 
proceed  with  the  reference,  and  notice  was  given  to  the 
plaintiff's  attorney  before  he  proceeded  to  trial.  The 
plaintiff  might  perhaps  have  applied  to  the  Court  to  make 
the  verdict  (which  was  conditional)  absolute,  as  was  done 
in  WooUey  v.  Kelly  (o). 

Alderson,  B.,  referred  to  Hale  v.  Phillips  (6),  where 
a  verdict  was  taken  for  the  plaintiff  for  damages  sub- 
ject to  the  award  of  an  arbitrator;  and  the  arbitrator 
having  omitted  to  make  the  award,  without  any  fault  on 
the  part  of  the  defendant,  the  Court  refused  to  allow 
judgment  to  be  entered  for  the  plaintiff,  and  held  that  the 
cause  must  go  down  to  trial  again. 

Parke,  B. — The  distinction  seems  to  be  where  a  ver- 
dict is  given  absolutely  for  the  plaintiff,  and  the  amount 

(a)  1  B.&  C.  68;  2  D.  &  R.  (6)  2Moo.  &  Sc  167;  9  Bing.  89. 
168.  S.  C. 
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of  damages  only  is  referred,  as  in  WooUey  v.  Keliy  and  183S* 
Taylor  v.  Gregory  (a),  and  where  the  verdict  itself  is 
referred  to  an  arbitrator,  as  in  Hall  v.  Phillips:  in  the 
former  case,  the  death  of  the  arbitrator,  or  any  other  in- 
tervening accident,  does  not  entirely  open  the  cause;  but, 
in  the  latter  case,  it  does,  and  the  Court  has  no  power 
over  the  defendant. 

Chilton. — At  all  events,  the  first  verdict  ought  to  have 
been  got  rid  of:  the  indorsement  on  the  record  was  struck 
out  by  the  clerk  of  assize  at  the  instance  of  the  plaintiff's 
attorney,  without  any  authority  for  so  doing.  A  Judge's 
order  was  obtained  for  amending  the  record,  in  these 
terms: — **  Upon  hearing  the  attorney  for  the  plaintiff*, 
I  order  that  the  plaintiff^  be  at  liberty  to  amend  the  teste 
of  the  distringas.'*  That  was  an  ex  parte  order,  and  was 
never  served  upon  the  defendant,  and  did  not  authorize 
the  erasure  of  the  indorsement. 

Lord  Abinobr,  C.  B. — I  think  we  must  consider  the 
proceeding  irregular.  The  first  verdict  should  have  been 
got  rid  of  before  the  plaintiff  proceeded  to  trial  again. 

Alderson,  B. — It  is  cert^nly  a  verdict  as  long  as  it 
remains  on  the  record ;  for,  by  the  terms  of  the  reference, 
the  arbitrator  has  power  to  alter  the  verdict  and  enter  a 
new  one,  and  it  is  that  verdict  which  gives  the  Court 
jurisdiction  to  compel  the  parties  to  do  what  is  right. 
The  rule,  therefore,  must  be  absolute. 

Chilton  applied  for  costs  on  the  ground  that  a  term's 
notice  ought  to  have  been  given,  as  more  than  four  terms 
had  elapsed  since  the  last  proceeding. 

(a)  2  B.  &  Adol.  774. 
VOL.  III.  F  F  F  D.  P.  C. 
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1835.  WitUams,  coniri^ — The  plaintiff  forbore  to  give  notice 

of  trial  at  the  defendant's  request. 

Parke,  B. — Then  the  rule  respecting  the  term's  notice 
does  not  apply. 

Rule  absolute  without  costs. 


Evans 

V, 

Davies. 


Starling  v.  Cozens. 

WhereaTerdict  JL  RES  PASS  against  four  defendants. — Fint  count  for 
trenuunagahist  assault  and  battery  with  special  damage. — Second  count 
vem?defen^-"'  ^^^  destroying  a  fishing  net  of  the  phdntiff 's.  Plea— not 
danu,  the  eyi-  guilty.  Verdict  for  the  plaintiff  for  SL  against  one  of  the 
equally  to  all,  defendants,  and  for  that  defendant  upon  the  second  countj 
S^yeS'^atX''"  and  ^^^  ^^^  ^^^^^  defendants  on  both  counts. 

trial  for  leave 
to  enter  a  ver- 

diet  against  the  Wordsworih  moved  for  leave  to  enter  a  verdict  for  the 
dmLi-^Heid,    plaintiff  against  the  three  other  defendants  on  the  first 

waW*nTi^*^en-  ^^""**  "P^**  ^^^  ground  that  the   same  evidence  upon 
tered  against      which  the  jury  found  a  verdict  against  one  of  the  defen- 
dants applied  equally  to  all. 

Lord  AbinoeRi  C.  B.— No  leave  was  reserved  to  enter 
a  verdict  for  the  other  three;  and/unless  leave  was  re- 
served at  the  trial,  we  cannot  order  a  verdict  to  be 
entered. 

Parke,  Holland,  and  Aldbrson,  Bs.,  concurred. 

Rule  refused. 
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KiRBY  r.  Simpson. 

JSOMPASi  Serjt.  moved  for  a  new  trial,  and  that  the  in  an  anion  for 
defendant  might  be  allowed  to  plead  a  justification. — It  ye^ict'fOTSe* 
was  an  action  for  slander,  imputing  felony.     The  general  ?JJ5^?[^**^ 
issue  only  was  pleaded,  and  the  plaintiff  obtained  a  ver-  the  Court  re. 
diet  for  100/./  it  was  now  alleged  that  it  was  through  the  the  defendant 
mistake  of  the  special  pleader,  who  supposed  that  only  one  {ri]5*and*trb€ 
plea  could  be  pleaded;  and  an  application  to  amend  was  allowed  to  plead 

1  -^T.    .  Vi  .         •  /.        1  .     .  1  TT       Ihe  truth  of  the 

made  at  Ntst  JPrtus,  but  refused,  as  bemg  too  late.  He  words  upon  any 
cited  Hanbury  v.  Ella  (a),  where  an  amendment  was  ^araiieged^  '^ 
allowed  at  Nisi  PriuSf  by  altering  an   allegation  in  the  t>»*t  there  was 

'      •'  ®  ^  ®  ample  evidence 

declaration,  that  the  defendant  had  promised  to  pay  for  to  support  a 

certain  goods,  into  an  allegation  that  he  guaranteed  the  the  general  iMue 

payment  of  them.    This   motion   was   made  upon   the  ed  AroujrMhc' 

terms  of  paying  costs,  and  agreeing  to  any  terms  the  Court  «^^^^  of  the 

,  pleader,  which 

might  think  proper  to  impose.  It  was  sworn  that  there  was  was  not  dis- 
quite  sufficient  evidence  to  support  such  a  justification.       da^^ore  the' 

trial,  by  the 

Lord  Abinger,  C.  B. — The  motion  for  an  amendment  ^"appUcmtion 
ought  to  have  been  made  before.    If  the  defendant  had  Jl*^  *»««>  ™«d« 

^  for  leave  to  add 

sworn  he  had  never  used  the  words  at  all,  I  might  have  a  justification; 
been  inclined  to  let  the  defendant  in  to  plead  upon  cer-  dant  did  not    < 
tain  terms,  but  he  haa  not  done  so;  and,  after  pleading  hId^cv*lVuied 
the  general  issue,  and  having  a  verdict  against  him  of  ^^  ^^^^*  «°<^ ' 

111  n  oneofthe  wit- 

100/.,  he  now  wishes  to  take  the  chance  of  a  second  trial*  nesses  had 
The  application  at  Nisi  Prius  of  being  allowed  to  add  want^f  a^^iciai 
a  justification  of  the  truth  of  the  words  was  made  on  the  P)!*  f.  ««>«*<^r 

•f  able  time  previ- 

very  day  before  the  cause  was  expected  to  be  tried.    Iv  o»iy. 
would  be  an  encouragement  to  negligence  and  delay  if 
this  motion  were  allowed.     Applications  have  been  fre- 
quently made  to  strike  out  a  justification^  but  never,  that 
I  am  aware  of,  to  add  one. 

(a)  3  Nev.  &  Mann.  438. 

F  F  F  ^ 


79* 


CASES  ON  POINTS  OF  PRACTICE^  EXCH. 


1835. 


Alderson,  B. — One  of  the  witnesses  mentioned  in 
November 9  that  the  defendant  could  not  justify  the  words, 
because  he  had  not  pleaded  that  they  were  true ;  and  no 
application  is  made  till  February  following,  when  the 
cause  was  in  the  paper.  There  is  no  instance  of  such  an 
amendment  ever  having  been  allowed.  In  the  case  cited 
the  amendment  was  merely  formal,  and  the  substantial 
point  in  issue  was  not  altered. 


BoLLAND,  B. — ^As  the  mistake  was  pointed  out  in  Na^ 
vember,  I  think  it  was  too  late  in  February  to  apply  at 
Niri  Prius. 


GuRNEY,  B.,  concurred. 


Rule  refused. 


In  an  action  to 
reoorer  a  sum 
of  8^  2«.  (as 
claimed  by  the 
paiticalan  of 
demand),  the 
defendant  paid 
12.  l%9,  into 
Court  under 
rule  19  of  H.  7. 


FaRRENT  V.  MOROAN. 

JK.  V,  RICHARDS  shewed  cause  against  a  rule  which 
had  been  obtained  by  ChiUon^  for  setting  aside  an  order 
of  Mr.  Baron  BoUand^  which  ordered,  that  the  defendant 
should  be  at  liberty  to  enter  a  suggestion  upon  the  roll 
that  the  cause  of  this  action  arose  within  the  jurisdiction' 
of  the  County  Court  of  Catdiganshire,  and  that  the  plain- 
4  WUL  4,  yrhith  tiff  and  defendant  resided  within  the  jurisdiction,  and 
took  out  in  fou  that  the  cause  of  action  was  for  a  sum  under  2L  and  that 
S^^r  The  ^  further  proceedings  should  be  stayed.  From  the  affida- 
cause  of  actioa    vits  in  support  of  the  ruIc,  it  appeared  that  the  action  was 

arose,  and  both    _  _  __  ^  ,,   ,  i  .        ,  i        • 

parOes  lived,  brought  to  recover  o^.  zs.f  which  were  claimed  by  the  par- 
Action  of  the*'  ticulars  of  demand  for  several  joumies  made  by  the  plain^ 

County  Court  of 

Cardigmuhire:  and  by  order  of  a  Judge  the  defendant  was  allowed  to  enter  a  suggestion  on  the 
roll  of  these  fiicts,  and  that  the  action  was  brought  for  a  sum  under  409.,  and  furtlier  proreedingt 
were  stayed,  with  the  view  of  depriving  the  plaintiff  of  his  costs;  but  the  Court  set  aside  the  order, 
on  account  of  the  form  of  the  rule  for  paying  money  into  Court,  the  lateness  of  the  application,  and 
its  not  clearly  appearing  that  the  action  wasteought  for  less  than  40s, 
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.  tiff  for  the  defendant,  at  his  request,  in  an  action  which  he         1835. 
had  brought  against  a  person  of  the  name  of  Jones ^  and      pauibht 
also  for' attending  as  a  witness  on  the  trial  of  that  cause,  «- 

and  for  yarious  expenses  incurred  in  respect  of  those 
transactions;  that  the  defendant  paid  \l,  \%s.  into  Court 
under  the  new  rules,  which  the  plaintiff  took  out  in  full  of 
all  demands  in  this  action ;  and  that  under  those  circum- 
stances the  learned  Judge  had  made  the  above  order,  with 
the  view  to  deprive  the  plaintiff  of  costs,  upon  the  assump- 
tion that  the  action  was  brought  for  a  sum  under  21.  It 
was  now  contended,  in  support  of  the  Judge's  order,  that 
the  action  was  substantially  brought  for  only  1/.  18#.;  that, 
though  the  particulars  claimed  8/.  ^*y  there  was  no  affida- 
vit by  the  plaintiff  that  that  sum  was  due,  but  the  affida- 
vit was  only  made  by  his  attorney;  and  that,  in  answer  to 
the  rule,  it  was  sworn  that  it  had  been  agreed  that  the 
plaintiff  was  to  have  3/.  \Ss,  in  the  whole,  as  a  compensa- 
^tion  for  the  work  and  labour,  &c.  for  which  this  action  was 
brought;  that  the  defendant  had  at  different  times  paid 
1/.  and  \5s.  on  account,  which  being  deducted  from 
3/.  13«.,  left  the  sum  of  \l.  18^.  which  was  paid  into 
Court;  and  that,  therefore,  the  action  having  been  brought 
for  only  XL  18^.,  the  Judge  was  right  in  making  the  order 
.to  stay  any  further  proceedings,  which  was  in  substance 
an  order  to  prevent  the  plaintiff  from  having  costs:  and  h^ 
referred  to  Slean  v.  Holmes  (a),  where  the  Court  stayed 
the  procedings  in  an. action  which  was  brought  for  a  sum 
below  40«.,  as  being  beneath  the  dignity  of  the  Court  to 
.entertain  it. 

<  '  '  ' 

C^'Aoif,  in  support  of  the  rulct  contended^  that  the 
Jeamed  Baron  had  no  power  to  order  a  suggestion  to  be 
entered,  nor  to  make  an  order  for  staying  proceedings, 
•though  it  certainly  would  have  the  effect  of  preventing  the 

(a)  2  W.  Bla.  7M. 
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.1835.  plaintiff  from  getting  his  costs.  The  order,  he  contended, 
should  have  been  made  in  direct  terms:  but,  at  all  events, 
if  the  action  was  really  brought  for  more  than  2L,  as  he 
contended  it  was,  the  plaintiff  was  entitled  to  his  costs. 
Here  the  money  was  paid  into  Court  by  the  defendant 
under  the  late  rule  of  Court,  which  was  made  in  conse- 
quence of  the  directions  of  section  21  of  the  3  &  4  WilL  4, 
c.  4f2f  which  enacted,  that  it  should  be  lawful  for  the  de- 
fendant in  all  personal  actions,  with  certain  exceptions,  to 
pay  into  Court  a  sum  of  money,  by  way  of  compensation 
or  amends,  in  such  manner  and  under  such  regulations,  as 
to  the  payment  of  costs  and  form  of  pleading,  as  any  eight 
of  the  Judges  might  by  rule  direct.  In  pursuance  of  that 
enactment  the  Judges  made  a  rule,  that  the  payment  of 
money  into  Court  should  be  pleaded  in  a  certain  form, 
which  was  adopted  on  the  present  occasion;  and  by  rule 
l9o{H.  TA  WilL  4,  it  was  ordered,  that  the  plaintiff,  after 
the  deUvery  of  a  plea  of  payment  of  money  into  Court, 
should  be  at  liberty  to  reply  to  the  same  by  accepting  the 
sum  so  paid  into  Court,  in  full  satisfaction  and  discharge 
of  the  cause  of  action  in  respect  of  which  it  had  been  paid 
in,  and  that  he  should  be  at  liberty  in  that  case  to  tax  his 
costs  of  suit,  and,  in  case  of  nonpayment  thereof  within 
forty-eight  hours,  to  sign  judgment  for  his  costs  of  suit  so 
taxed.  The  plaintiff,  therefore,  having  thought  proper  to 
abandon  part  of  his  claim,  and  take  out  the  sum  paid  into 
Court  upon  the  faith  of  the  rule,  which  gives  the  plaintiff 
costs  in  all  cases  without  any  exception,  it  is  too  late  now  to 
contest  his  right  to  costs.  The  defendant,  if  he  had  intend- 
ed to  dispute  the  plaintiflTs  right  to  costs,  should  have  made 
a  special  application  founded  upon  affidavits,  which  the 
plaintiff  would  then  have  had  an  opportunity  of  answering. 
The  particulars  of  demand,  it  is  sworn,  were  drawn  by  the 
attorney  who  makes  the  affidavit  according  to  the  instruc- 
tions received  from  the  country;  and  it  is  evident  that  the 
plaintiff  claimed  more  than  21.;  and  it  is  a  general  rule,  in 
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construing  the  Court  of  Request  actSi  that  the  defendant  1835. 

cannot  claim  the  benefit  of  them  where  money  is  paid  into  farremt 

Court.  t». 


Parke^  B. — I  think  it  cannot  be  said,  that  this  action 
was  not  brought  for  more  than  21. ;  and  the  Court  cannot 
deprive  the  plaintiff  of  costs,  unless  it  is  either  admitted 
upon  the  pleadings,  or  clearly  shewn  to  their  satisfaction, 
that  the  sum  to  be  recovered  was  under  40^. ;  but  upon 
the  other  ground  this  rule  must  be  absolute.  Here  the 
money  was  paid  into  Court  upon  a  rule  which  expressly 
gives  the  plaintiff  his  costs  on  taking  it  out:  the  defendant, 
therefore,  must  be  bound  by  that  rule.  If  he  meant  to 
stay  the  proceedings  on  the  ground  that  the  sum  to  be 
recovered  was  under  40s.,  he  should  have  applied  at  a 
much  earlier  period  for  that  purpose ;  but  that  application 
would  not  have  succeeded,  because  it  appears  to  be  per- 
fectly clear  that  the  action  was  in  truth  brought  for  more* 

Alderson,  B. — It  may  be  a  question,  whether  proceed- 
ings can  be  ordered  to  be  stayed,  when  they  are  in  fact 
all  over. 

Lord  Abinoer,  C.  B. — ^No  case  has  been  cited,  where 
a  suggestion  has  been  allowed  to  be  entered  after  the  pay- 
ment of  money  into  Court;  but  the  defendant  cannot  es- 
cape from  the  terms  of  the  rule  under  which  he  paid  the 
money  into  Court. 

Rule  absolute. 


Morgan. 
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After  •  tcnUet 
for  the  pUintiiF 
in  an  action  for 
slander,  the  de» 
fendant  obtain- 
ed a  rule  niti 
tor  arreatiog  the 
jndgment  on 
two  grounda, 
but  the  Court 
afcerwarda-dit- 
charged  the  rule 
without  bearing 
the  counsel 
against  it    The 
defendant  then 
brought  a  writ 
of  error  suggest- 
ing the  same 
grounds: — 
Meldf  that  these 
grounds  could 
not  be  consi- 
dered as  frivo- 
laos  within  the 
meaning  of 
9R,G.H,r. 

4  mu.  4. 


Gardner  r.  Williams. 

Addison  moved  for  leave  to  issue  execution  notwith- 
standing the  allowance  of  a  writ  of  error,  on  the  ground 
that  the  alleged  causes  of  error  were  frivolous.  It  was  an 
action  for  a  libel;  and,  after  verdict  for  the  plaintiff,  a  mo- 
tion was  made  in  arrest  of  judgment  on  two  grounds,  one 
of  which  was,  that  the  innuendo  (that  the  libel  was  of  and 
concerning  the  plaintiff  as  a  gardener)  was  too  large,  and 
on  that  ground  the  Court  granted  a  rule  nisi,  but  refused 
a  rule  upon  the  other  ground;  and,  ultimately,  when  the 
rule  came  on,  it  was  discharged,  without  hearing  counsel 
against  the  rule.  This  motion  was  founded  upon  the 
general  rule  of  H.  T.  4  Will.  4,  s.  9(a),  which  provides, 
**  that  if  the  error  stated  in  the  notice  shall  appear  to  be 
frivolous,  the  Court,  or  a  Judge  upon  summons,  may  order 
execution  to  issue."  The  plaintiff  in  error  had  suggested 
the  same  grounds  as  had  been  already  overruled. 

Parke,  B. — How  can  we  say  that  an  objection  is  frivo- 
lous, upon  which  the  Court  granted  a  rule  fAsi^  A  party 
is  entitled  to  a  writ  of  error  ex  dehiio  juziiiUB ;  and,  unkss 
the  causes  of  error  are  clearly  frivoloua,  we  cannot  interfere. 
We  think  it  cannot  be  said  that  the  causes  assigned  are 
frivolous  within  the  meaning  of  that  rule. 

Alderson,  B. — The  rule  may  have  been  discharged 
without  argument  because  the  Court  may  have  considered 
the  case  in  the  mean  time. 

Rule  refused* 

(a)  Ante,  vol.  2,  p.  306. 
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1835. 

Roberts  r.  Wood. 

X  HIS  was  an  action  against  the  defendant  as  adminis-  in  an  nction 
trator.     The  defendant  pleaded  a  judgment  recovered. —  ministrator,  the 
A  rule  lif^f  was  obtained  by  John  Jervis,  calling  on  the  oS^^nlng^i^^^ 
defendant  to  shew  cause  why  the  plaintiff  should  not  be  ^o  pi««^  ^pon 

the  usual  termsy 

at  liberty  to  sign  judgment  as  for  want  of  a  plea.  This  rule  pleaded  ajudg- 
was  moved  for  on  the  ground  that  there  was  no  averment  ™^"g  tihTcom- 
of  want  of  assets  ultra  the  judgment,  and  that  the  plea  did  "®"'*?"'V''» 

1      '^  '  •  tue  action,  out 

not  conclude  with  a  verification  by  the  record ;  that  the  did  not  ayer 
declaration  was  delivered  on  the  2\st  March;  and  that  on  no  assets  tO^o. 
the  25th  a  letter  was  received  from  the  defendant  admitting  J^^^^^'lr''' 
assets  to  the  amount  of  278/.;  on  the  27th  a  summons  was  plaintiff  to  sign 

judgment  as  for 

taken  out  for  time  to  plead,  which  was  granted  on  the  want  of  a  plea; 
usual  terms;  on  the  3rd  and  8th  of  April,  orders  for  fur-  havinglSneethe 
ther  time  were  obtained,  and  on  the  9th  a  peremptory  co™enc«ncnt 

'  r  I-       .r    of  the  action  ad- 

order;  and  on  the  13th  the  defendant  pleaded  the  above  mitted  by  letter 

plea  of  a  judgment  recovered  on  the  3rd  of  April  for  of  assets  suffl- 

I  ofkj  •  cient  to  cover 

*^^^'  the  judgment, 

and  also  the 
plaintiff's 

Wightman  shewed  cause,  and  contended,  that,  though  demand. 
the  plea  was  bad  in  point  of  form  if  the  plaintiff  chose  to 
demur  to  it,  still  there  was  no  reason  why  on  that  account 
he  should  be  allowed  to  come  to  the  Court  for  leave  to 
sign  judgment,  especially  as  it  was  not  suggested  that 
there  was  any  fraud.    He  applied  for  leave  to  amend. 

Jervis,  conirc^,  contended  that  this  was  a  case  where  the 
defendant  was  entitled  to  no  indulgence,  the  defendant 
having  admitted  assets  beyond  what  would  be  necessary 
to  satisfy  the  judment  recovered  as  well  as  the  claim  in 
this  action,  which  on  account  of  the  smallness  of  the  de- 
mand had  been  ordered  to  be  tried  before  the  sheriff,  the 
plea  being  clearly  bad  for  want  of  an  averment  of  no  assets 
ultra  the  judgment. 
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1835.  The  Court  were  of  opinion  that  the  plea  was  bad  in 

its  present  shape;  and  thatj  under  the  circumstances,  the 


Wood. 


rule  should  be  made  absolute. 

Rule  absolute. 


White  v  Sandecl. 

Wbere  a  plain-  JlLRLE  shewed  cause  against  a  rule  which  had  been  ob- 
ed  throu^^he'  ^^ined  by  KeUy,  for  setting  aside  a  nonsuit  on  payment  of 
neglect  of  the     (he  qq^i^  of  the  day.     It  appeared  from  the  affidavits  that 

attorney's  clerk  . 

to  attend  in  thiB  was  an  action  on  an  indemnity  bond,  to  which  non  est 
refused  to  set  factum  was  pleaded;  but,  when  the  cause  was  in  the  paper^ 
^?«^?tl^n  ''^^"8  ^^8"*^  ^^»  *®  plaintiff's  clerk  left  the  Court  for  a  few 
the  terms  of  the  minutcs.  and  in  the  mean  time  this  cause  with  others  was 

plaintiff's  attor- 
ney paying  the   Called  ou,  and  the  plaintiff  nonsuited.     It  was  sworn  by 

by  the  dei^"  ^he  clerk  to  the  plaintiff's  attorney,  that  it  was  entirely 
^mTs  attending  Q^jng  to  his  temporary  absence  that  the  cause  was  called 

on.  There  were  contradictory  affidavits  as  to  the  merits  of 
the  action ;  but  it  appeared,  that,  on  the  6th  of  February, 
another  writ  had  been  issued  by  the  plaintiff  on  the  same 
bond,  and  that  he  had  threatened  another  action,  and  that 
the  defendant  had  been  informed  that  the  plaintiff  had 
become  bankrupt.  The  defendant  with  his  witnesses  had 
been  in  attendance  several  days.  It  was  contended  by  the 
defendant  that  the  proceedings  were  evidently  vexatious, 
and  that  the  Court  ought  not  to  give  relief. 

Lord  Abinger,  C.  B. — We  will  only  grant  this  rule 
upon  the  understanding  that  the  second  action  is  not  to 
be  proceeded  with  till  the  further  order  of  the  Court,  and 
upon  payment  by  the  plaintiff's  attorney  of  the  costs  of 
the  whole  time  of  the  defendant's  attending  to  try. 

Rule  absolute. 
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]Sd5. 

Wells  v.  Ody. 

XHIS  was  an  action  of  trespass  for  injuring  a  walL  The  lu  an  action  of 
defence  was  that  it  was  a  party  wall,  and  the  defendant  \^y^l%^^ 
justified  under  the  Building  Act  (14  Geo.  8,  c.  78).     The  ^^^j^^^^^*^^^^ 
plaintiff  was  nonsuited  for  declaring  in  trespass,  instead  of  the  Building 
case.    The  Master,  on  taxation,  taxed  treble  costs  to  the  pi^ntlffwat* 
plaintiff  under  the  100th  section.  Zs'tellt  J-*"* 

upon  taxed  to 

BompaSs  Serjt.,  having  obtained  a  rule  nisi  to  review  treble  costs  un- 
the  Master's  taxation,  on  the  ground  that  no  suggestion  ^^[^^  lu^t 
had  been  entered  on  the  record  to  shew  that  the  plaintiff  *^-    A  motion 

*  ^      was  made  to  re- 

was  entitled  to  treble  costs,  or  to  justify  the  Master  in  view  the  Mat- 

.       .        ^1  ter's  taxation  on 

taxing  them,  the  ground, 

that  the  defen- 
dant ought  to 

Kelly  shewed  cause,  and  contended  that  it  had  not  been  have  obtained 

1  1*  ,.  •  T    .  ^   leave  to  enter 

usual,  except  after  verdict,  to  enter  a  suggestion.     It  is  not  a  suggestion 
disputed  that  the  defendant  is  entitled  to  treble  costs,  and  which ontynye 
therefore  a  suggestion  may  be  entered  at  any  time  before  *•>«  defendant 

°^  •'  "^  ,      costs  upon  a 

the  roll  is  made  up;  and  it  is  not  shewn  that  judgment  is  judgment  for 

signed.     In  Dunbar  v.  Hitchcock  (a),  an  amendment  was  court  discharg- 

allowed  upon  the  record  even  after  error  had  been  brought,  *^  ^®  ™**' 

by  inserting  the  certificate  of  the  Judge  who  tried  the 

cause  for  allowing  the  plaintiff  treble  costs,  which  had  been 

omitted  by  the  clerk  in  entering  the  judgment  in  the  Com* 

mon  Pleas.    So,  in  Bale  v.  Hodgeit  (&),  it  was  held,  that, 

if  the  jury  omit  to  find  costs,  the  Court  may,  where  the 

plaintiff  is  entitled  to  them,  make  such  entry  on  the  posiea 

as  is  usual,  to  authorize  the  Court  to  allow  the  payment  of 

costs.    The  words  of  the  act  (c)  are,  that  the  defendant 

shall  have  judgment  to  recover  treble  costs  of  suit,  and 

shall  have  such  remedy  for  recovering  the  same  as  any 

(•)  3  M.&  Sei.  691.  (b)  7  Moo.  602;  1  Bin^.  182. 

(c)  14Geo.d,  c.78,8. 100. 
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1835.  defendant  or  defendants  may  have  for  costs  in  any  other 
cases  by  law.  If  the  defendant,  thereforei  is  entitled  to 
treble  costs,  as  it  is  admitted  he  is,  they  will  be  taxed  to  the 
defendant  in  the  same  way  as  single  costs,  and  there  will  be 
nothing  incongruous  on  the  record.  There  may  be  cases 
where  it  would  be  proper  to  apply  to  the  Court  to  be  al- 
lowed treble  costs ;  but,  where  there  is  no  doubt  about  the 
right  of  the  party  to  the  costs,  it '  has  not  been  usual  for 
him  to  apply  to  enter  a  suggestion.  The  words  of  the  II 
Geo.  2,  c.  19,  s.  22  are  nearly  the  same  as  the  present, 
videlicet,  **  that  the  defendant  shall  recover  double  costs 
of  suit  on  a  nonsuit  or  verdict  for  him;"  and,  upon  that  act, 
double  costs  are  taxed  to  the  defendant  in  the  usual  way 
without  any  suggestion;  Johnson  v.  Lawson  (a),  Staniland 
V.  Ludlam  (b). 

Bompas,  Serjt.,  in  support  of  the  rule. — ^There  is  no- 
thing on  the  record  to  shew  that  any  thing  more  than  com- 
mon costs  ought  to  have  been  taxed.  A  suggestion  ought 
to  have  been  entered ;  and  it  appears  from  several  cases 
that  the  defendant  is  too  late  to  enter  a  suggestion  after  « 
final  judgment  signed.  Calvert  v.  Everard  (e),  Watehorn 
T.  Cook  (cQ,  and  Hippisley  v.  Layng  (e).  On  the  record, 
the  plaintiff  appears  to  have  been  nonsuited^  and  therefore 
nothing  but  the  common  costs  on  a  nonsuit  ought  to  have 
been  taxed.  The  form  of  the  judgment  is  for  so  much 
costs  sustained.  How  can  it  be  said  that  the  plaintiffhas  sus- 
tained treble  costs?  The  judgment  ought  to  have  been  for 
treble  costs;  and  in  Collins  y*  Poney  {f\  the  Court  or- 

(a)  9  Moo.  642;  2  Bing.  341.  Prac.  9S8,9th  ed., it  is  sud,  where 

(6)  7Dowl.  &  R.  484 ;  4  B.  &  €.  it  does  not  appear  on  the  face  of 

889.  -  the  record,  that  the  defendant  is 

(c)  5  M.  &  SeL  510.  .  entitled  to  the  benefit  of  the  act, 

(d)  2  M.  &  Sel.  348.  (as  where  he  pleads  the  general 

(e)  4  B.  &  C.  863;  7  D.  &  R.  issue),  there  is  no  particular  mode 
265,  S.C.  appointed   for   recoTery   of  the 

(/)  9  East,  322.    In  Tidd's      costs.    The  proper  mode  after  a 
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dered  a  suggestion  to  be  entered  under  circumstances  pre-  1835. 
cisely  similar  to  the  present,  and  it  does  not  appear  to 
have  been  there  supposed  that  the  defendant  could  have 
treble  costs  without  a  suggestion.  The  act  is  highly  penal  > 
so  far  as  regards  the  infliction  of  treble  costs.  As  there  is 
nothing,  therefore,  on  the  record  to  authorize  the  taxation 
of  treble  costs,  without  a  judgment  for  that  purpose  ac- 
cording to  the  words  of  the  act,  the  Master's  taxation 
ought  to  be  reviewed. 

Lord  Abimger,  C.  B. — It  does  not  appear  at  present 
that  final  judgment  is  signed;  and,  if  it  should  be  entered 
up  for  treble  costs  without  a  suggestion,  the  plaintiff  will 
have  the  benefit  of  the  objection,  if  it  is  available.  But, 
as  we  are  bound  to  allow  a  suggestion,  there  is  no  reason 
why  we  should  not  allow  the  judgment  to  be  amended  if 
necessary. 

Parke,  B. — It  appears  to  me,  that,  as  the  defendant  is 
entitled  by  the  act  under  the  circumstances  to  treble  costs, 
it  was  the  duty  of  the  Master  to  tax  treble  costs.  At  pre- 
sent it  is  unnecessary  to  say  whether  a  suggestion,  ought 
to  be  entered  or  not.  If  it  is,  it  can  only  be  necessary  upon 
the  peculiarlanguage  of  the  100th  section;  for,  if  the  words 
had  been,  that  he  shall  recover  treble  costs,  no  doubt  it 
would  have  been  unnecessary.  The  cases  upon .  the  1 1 
Geo*  2,  c.  19,  which  have  been  cited,  are  express  decisions 
to.  that  effect;  even  if  it  were  necessary  to  amend,  I  have 
no  doubt  this  Court  would  give  leave  to  do  so.  .  In  some 
cases  there  must  be  a  suggestion,  as  in  seyeral  of  the  cases 
which  have  been  cited  in  support  of  this  motion,  where 
the  object  was  to  deprive  the  plaintiff  of  costs;  and  there- 
nonsuit  or  verdict  for  the  defen-  roll,  which  suggestion. should  be 
dant»  is  to  apply  to  the  Court  entered  before  the  entry  of  final 
upon  an  affidavit  of  the  facts  for  judgment, 
leave  to  enter  a  suggestion  on  the 


/>A 
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1835.  fore  it  would  be  necessary  to  shew  some  reascm  on  the  re- 
cord for  taking  away  the  costs,  to  which  he  would  have 
been  entitled  under  the  statute  of  Gloucester.  But  here 
he  is  as  much  entitled  to  treble  costs  under  the  actj  as  he 
would  be  to  single  costs  in  a  common  case ;  and  nothing 
would  appear  upon  the  record  unless  the  defendant  chose 
to  enter  his  judgment  expressly  for  treble  costs. 

BoLLAND,  B.,  concurred. 

Alderson,  B. — The  entry  of  a  suggestion  would  be  of 
no  benefit  to  the  plaintiff,  and  merely  increase  the  ex- 
pense. 

Rule  discharged. 


:  %/c€  ^^A  /i-  ^/M^^i^^*^-^^-  -t  -^  ^s^S^^^ . 


/>p. 


Radcliffe  r.  Hall. 

An  acUon  for  a  v/ASE  for  a  uuisance.  Plea — the  general  issue  («)• 
nuisance  (to       When  the  csuse  came  on  for  trial  at  York,  it  was  acrreed 

which  a  plea  of  '  e 

the  general  to  be  referred.  The  arbitrator  found,  that  the  plaintiflP 
pleaded,  before  had  not  proved  that  the  defendant  did  the  wrong ;  that 
ScadirgOwas**^  ^^  ®®*y  (^^^^ch  was  the  nuisance  complained  of)  was  an 
referred  to  an      injury  to  the  plaintiflT;  and  he  ordered  that  it  should  be 

arbitrator,  who        "*      ^  i       i    /.      i         . 

found  that  the  removed  by  the  defendant  in  a  month,  and  that  the  ver- 
proved  that  the  dlct  wbich  had  been  entered  for  the  plaintiff  should  be 
defendant  was     g^^  aside,  and  a  nonsuit  entered.     By  the  terms  of  the 

the  cause  of  the  '  "^ 

injury,  and  he  reference,  the  costs  were  to  abide  the  event.  The  Master 
suit  to  be  en-  taxed  the  costs,  and  a  rule  mn  having  been  obtained  by 
iiw  OTdered*       Wtghtman  for  reviewing  the  Master's  taxation,  the  ques- 

that  the  dejen-' 

dani  should  remoye  the  nuisance  within  a  month: — Ktld^  thai  this  was  a  finding  subsuntially  in 
favour  of  the  defendant,  and  that  he  was  entitled  to  the  expense  of  all  witnesses  who  could  be 
material  under  the  general  issue. 

The  Master,  in  taxing  the  expenses  of  witnesses,  according  to  a  certain  scale,  cannot  allow  more 
than  is  actually  paid  for  their  traveUiog  expenses. 

(a)  This  was  before  the  new  rules  of  pleading. 
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tion  was,  what  were  the  proper  costs  to  be  allowed.  The  18S6. 
objection  made  to  the  Master's  taxation  was,  that  the 
award  being  virtually  in  favour  of  the  plaindff,  the  Master 
had  allowed  to  the  defendant  the  costs  of  all  the  witnesses 
which  he  had  brought  forward,  and  that  he  ought  only  to 
have  allowed  the  defendant  the  costs  of  those  witnesses 
who  were  brought  forward  solely  with  the  view  of  dis- 
proving the  fact  that  the  defendant  was  the  cause  of  the 
injury. 

Siariie  shewed  cause. — ^As  there  was  only  one  issue, 
and  a  nonsuit  is  entered,  the  defendant  is  strictly  entitled 
to  costs,  as  if  the  plaintiff  had  been  nonsuited  in  Court; 
but  I  only  claim  to  have  the  costs  up  to  the  time  of  the 
trial  at  York. 

Wighiman,  in  support  of  the  rule. — The  parties  having 
agreed  to  this  mode  of  reference,  they  must  be  bound  by 
it.  I  contend,  that  all  the  real  merits  were  found  for  the 
plaintiff.  It  may  be  difficult  to  say,  what  are  material 
and  necessary  witnesses  for  the  defendant ;  but,  as  there 
were  four  witnesses,  and  only  four,  to  prove  that  the  de- 
fendant was  not  the  cause  of  the  injury,  the  other  wit- 
nesses were  wholly  unnecessary,  and  ought  not  to  have 
been  allowed. 

Parke,  B. — I  was  inclined  at  first  to  think  that  the 
defendant  went  too  far  in  claiming  to  have  the  costs  of  all 
the  witnesses  up  to  the  time  of  the  award,  for  the  arbi- 
trator has  found  one  of  the  questions  against  him.  I 
agree  with  him  as  to  the  expenses  of  the  witnesses  up  to 
the  time  of  trial ;  but  then  a  new  mode  of  trial  is  agreed 
on,  and  he  is  found  to  be  right  upon  one  point,  and  wrong 
upon  another.  It  appears  to  me  now,  however,  that  all 
the  witnesses  that  could  be  material  to  the  defendant 
for  any  defence  under  the  general  issue,  ought  to  be  con- 
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sidered  material;  for,  it  was  reasonable  that  he  should 
come  prepared  on  all  points  that  he  might  think  neces- 
sary. The  Master  reports  that  that  was  the  established 
practice.  I  think  it  can  make  no  difference  that  it  was 
disposed  of  by  an  arbitrator,  and  not  by  a  jury;  and,  if  by 
the  latter,  he  would  by  the  old  law  have  been  allowed 
all  costs. 


Wighiman. — ^There  was  another  pointy  that  the  Master 
has  allowed  the  costs  of  the  witnesses  according  to  a 
certain  scale,  which  amounts  to  actually  more  than  in  fact 
was  paid. 

Alderson,  B. — The  Master's  rule  is  not  to  allow  more 
than  is  actually  paid,  though  he  may  allow  according  to  a 
scale.  One  shilling  a  mile  for  a  witness  one  way,  is  what 
has  been  allowed.  I  think  more  ought  not  to  be  allowed 
than  the  expenses  actually  amount  to. 

Parke,  B. — Let  it  be  referred  back  to  the  Master^  to 
reduce  the  allowance  for  travelling  expenses  to  the  sum 
actually  expended. 

Rule  absolute  on  the  last  point. 


Where  there 
are  two  pleas 
to  the  whole 
action,  upon 
one  of  which 
issoe  is  joined 
to  the  country, 
and  upon  the 
other  judgment 
is  given  for  the 
defendant  upon 


Young  r.  Beck. 

jL  his  was  an  action  of  trespass  for  arrest  and  false  impri- 
sonment.  The  defendant  pleaded  the  general  issue  and  also 

a  special  plea  to  the  whole  cause  of  action ;  and,  upon  a  de- 
murrer to  the  surrejoinder  upon  the  latter  plea,  the  defendant 
had  judgment  (a). — Arckbold,  for  the  defendant,  moved  for 

demurrer,  the  Court  will  allow  the  defendant  to  strike  out  (he  general  ismie. 
(a)  See  the  pleadings,  ante,  Vol.  2,  p.  402. 
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leave  to  strike  out  the  general  isdue,  upon  payment  of        1835. 
the  costs  of  that  issue,  on  the  ground  that  the  plaintiff 
would  not  be  entitled  to  recover  upon  that  plea,  as  the 
special  plea  went  to  the  whole  action. 

The  Courts  under  the  circumstances,  held  that  he  was 
entitled  to  make  this  application,  but  that  it  ought  to  have 
been  made  at  chambers. 

Rule  granted. 


Howell  and  Others,  Assignees  &c.,  0.  Brown. 

a)  CIREfacias  by  the  plaintiffs  (as  assignees  of  a  bankrupt)  upon  a  plea  of 

du-ected  to  the  sheriff  of  Carmarthenshire,  upon  a  judg-  ^^^Zn\^ 

ment  recovered  by  the  bankrupt  in  an  action  of  debt  on  *^^  /^'^  '^^ 

1  -i^^  n  r^  c^       •  1  ^^  Exchequer, 

a  cancessti  soloere  m  the  Court  of  Great  Sessions  there,  on  a  judgment 

before  the  passing  of  the  1 1  G.  4  &  1  W.  4,  c.  70,  for  856/.  court  ^fOrellt 

The  declaration  referred  to  the  record  as  beine:  in  the  Court  5^/®"  ?' 

of  Exchequer.    The  defendant  pleaded  that  there  was  no  the  passing  of 

record  of  such  recovery ;  upon  which  the  plaintiffs  took  issue;  1  w,  4,  c.  70, 

and  now—  ***!.?^f  ^u' 

entitled  to  the 
judgment  of  the 
Court  upon 

Sir  W.  W.  Folleti,  for  the  plaintiffs,  applied  for  judg-  producing  the 

ment. — ^The  defendant  objects  that  there  is  no  record  ^da^tofthe 

in  this  Court  to  satisfy  the  averment  in  the  declaration:  jecord  being  in 

J  the  hands  of  the 

but  there  is  that  which  is  equivalent  to  it.     By  the  14th  officer,  in  pur- 
section  of  the  act  of  11  Geo.  4  &  I  Will.  4,  c.  70,  it  is  enact-  rules  of  m.  t. 
ed  that  all  the  power,  authority,  and  jurisdiction  of  His  t\,fietlJa  jud^- 
Majesty's  Judges  and  Courts  of  Great  Session  shall  cease  ment  is  not  in 

•*       "^         .    °  .  Court 

and  determine  at  the  end  of  the  time  limited  by  the  act, 
and  that  all  suits  then  depending  in  any  of  the  said 
Courts  of  equity  shall  be  transferred,  with  all  the  pro- 
ceedings thereon,  to  His  Majesty's  Court  of  Chancery 
or  Court  of  Exchequer,  as  the  plaintiff,  or  (in  default  of 
his  making  choice  before  the  last  day  of  next  Michaelmas 

VOL.  III.  G  G  6  D.  F.  C. 
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1835.  Term),  as  the  defendant  shall  think  fit,  and  if  in  law,  to 
the  Court  of  Exchequer^  there  to  be  dealt  with  and  de- 
cidedy  according  to  the  practice  of  those  Courts  respeo 
tively,  or  of  the  Court  from  whence  the  same  shall  be 
transferred,  which  Court  shall,  for  the  purpose  of  such 
suits  only,  be  deemed  and  taken  to  ha^e  all  the  power 
and  jurisdiction,  to  all  intents  and  purposes,  possessed  be* 
fore  the  passing  of  this  act  by  the  Court  from  whence 
such  suit  shall  be  removed.  The  S7th  section  directs, 
that  the  records  of  the  several  Courts,  until  otherwise 
provided  by  law,  shall  be  kept  by  the  same  persons  and 
in  the  same  place  as  before  the  passing  of  the  act.  Upon 
this  act,  a  rule  was  made  (a),  that,  in  all  cases  in  which  a 
declaration  has  been  delivered  or  filed  in  the  Court  of 
Sessions,  a  certificate  should  be  obtained  from  the  protho** 
notary  or  late  deputy  prothonotary  of  the  Court  in  which 
the  same  shall  be  filed,  and  be  verified  by  affidavit,  to  be 
intitled  in  this  Court,  and  that  such  certificate  and  affi- 
davit shall  be  filed  with  the  deputy  clerk  of  the  pleas ;  and 
by  another  rule  (6),  it  is  ordered,  that,  in  case  any  inter- 
locutory or  final  judgment  shall  have  been  signed  in  any 
of  the  said  Courts  abolished  by  the  said  act,  the  plaintiflT, 
on  filing  a  certificate  thereof  as  aforesaid^  shall  be  at 
liberty  to  proceed  thereon  in  like  manner  as  if  such  judg- 
ment had  been  signed  in  this  Court;  but  that,  in  case 
process  of  execution  shall  issue  on  any  final  judgment 
signed  in  any  Court  abolished  by  the  said  act,  it  shall  be 
stated  in  such  process  in  what  Court  final  judgment  was 
so  signed  as  aforesaid.  The  plaintiffs  have  fully  complied 
with  those  rules;  the  officer  is  in  possession  of  the 
record ;  and  this  Court  being  now  invested  with  all  the 
powers  and  jurisdiction  of  the  Court  below,  the  possession 
of  the  officer  is  the  possession  of  the  Court.  The  scire 
facitu  is  issued  on  the  supposition  that  the  record  is 
transferred,  and,  if  it  is  not,  there  is  no  other  mode  of 

(a)  Reg.  3|  M.  T.  1  Will.  4,  Exch.     (6)  Reg.  4,  M.  T.  1 WUL  4,  Ezch. 
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proceeding ;  and  therefore  the  question  is,  whether  the         1^«^- 
plaintiffs,  who  have  got  a  judgment  of  the  Court  of  Great       howell 
Sessions,  have  any  remedy  upon  the  judgment  or  not^  for  <^* 

the  Court  below  has  no  jurisdiction.     A  scire  facias  will 
not  lie  on  the  record  of  another  Court* 

E.  V.  Williams^  contrh. — The  defendant  is  entitled  to 
judgment  upon  this  issue,  as  upon  a  failure  of  record. 
The  allegation  is,  that  the  judgment  of  the  Great  Sessions 
now  remains  in  the  Court  oi  Exchequer:  it  ought  to  have 
been,  that  the  record  is  in  the  hands  of  the  of&cer,  ac- 
cording to  the  form  and  effect  of  the  statute.  The  act 
makes  a  distinction  between  suits  pending  and  those 
which  are  finished:  the  proceedings  in  the  former  are  re- 
movedy  but  not  the  latter;  and  the  reason  was,  that  there 
was  no  necessity  to  remove  the  proceedings,  as  the  plain- 
tiffs, having  got  judgment,  would  be  entitled  to  issue  exe- 
cution at  once.  If  the  Court  of  Great  Sessions  liad  con- 
tinued in  existence  the  plaintiffs  could  at  any  time  have 
issued  execution  upon  making  an  application  to  the 
Court  upon  affidavit.  A  certiorari  ought  to  have  been 
issued  to  bring  up  the  judgment,  but  at  present  the  alle- 
gation that  the  judgment  is  in  this  Court,  is  not  true. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  the  plain* 
tiffs  are  entitled  to  judgment.  The  act  in  effect  says, 
that,  when  the  record  is  removed  into  this  Court,  it  is  to 
be  dealt  with  and  decided  according  to  the  practice  of 
this  CourL  The  plaintiffs  have  a  certificate  of  the  judg- 
ment, on  which  they  are  proceeding  according  to  the  prac- 
tice of  this  Court.  The  suit  must  be  considered  as  pend- 
ing until  judgment  is  satisfied. 

Parke,  B. — ^This  Court  has  no  jurisdiction  except  in 
pending  suits  (a),  and  therefore  we  must  construe  the  act 

(a)  WiUiams  ?.  WiUiam,  I  Cr.  &  J.  387. 

oqq2 


808 


CASES  ON  POINTS  OF  PRAdTICE,  EXCH. 


1835. 


to  mean  that  all  unsatisfied  judgments  are  pending  suits, 
and  then  the  fourth  rule  will  apply:  and  therefore,  though 
the  parchment  remains  in  the  hands  of  the  officer,  he  holds 
it  for  this  Court. 


Alderson,  B. — We  have  power  to  adopt  the  practice 
of  the  Welsh  Courts,  or  of  this  Court  If  the  act  was 
only  intended  to  apply  to  suits  not  arrived  at  judgment, 
why  did  the  ^th  section  give  the  Court  of  Common  Pleas 
power  to  amend  records  of  fines  and  recoveries  (a)  ? 

Judgment  for  the  plaintiffs,  with  leave  for  the 
defendants  to  amend  the  plea  (so  as  to 
raise  the  question  on  the  record),  on  pay- 
ment of  costs. 

(a)  See  Evam  v.  Jones,  2  Moo.  &  Sc.  383;  9  Bing.  311. 


Bond  v.  Bailey. 

fvHITE  shewed  cause  against  a  rule  which  had  been 
obtained  by  PUitt^  calling  upon  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be  at  liberty  to  enter  a 
suggestion  under  the  39  &  40  Geo.  S,  c.  104,  (the  London 

though  the  cause  Court  of  Requests  Act,)  to  deprive  the  plaintiff  of  costs. 

wa.  tried  before  jj^  objected  that  it  was  not  shewn  from  the  affidavits 

that  the  defendant  sought  a  livelihood  in  London  at  the 
time  of  bringing  the  action.  The  affidavits  stated  that  the 
defendant  was  a  silk  broker,  that  he  had  a  warehouse  and 
counting-house  in  Broad  Street,  London,  and  that  at  the 
been  taxed,  final  time  of  the  causc  of  action  accruing,  and  until  the  com- 

judgment  signed 

and  execution 

issued:  and  an  affidavit  which  states  that  the  defendant  is  a  silk  broker,  and  has  a  warehouse  and 

a  counting  house  in  London,  and  tliat  he  constantly  lived  and  resided  there  at  the  time  the  cause 

of  action  accrued  and  till  the  conamencement  of  the  suit,  sufficiently  shews  that  he  sought  a  IiTeU- 

hood  m  London  at  the  tine  of  the  commencement  of  the  action  within  the  meaning  of  the  act 


The  defendant 
is  entitled  to 
have  a  sugges- 
tion entered 
under  the  Lon- 
don Court  of 


the  sheriff  by 
the  defendant's 
consent,  and 
though  the 
motion  for  that 
purpose  was  not 
made  till  after 
the  costs  had 
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mencement  of  the  suit^  be  constantly  lived  and  resided  in  1835. 
New  Broad  Street y  and  that  the  servants  of  the  defendant 
and  his  partner  constantly  resided  in  New  Brotud  Street. 
He  referred  to  Miller  v.  Williams  (a),  where  it  was  held, 
thatj  if  a  party's  residence  is  out  of  the  jurisdiction  of  the 
Court  of  Conscience  for  London,  his  occasionally  underwrit- 
ing a  policy  at  Lloyd^s  cofTee-house,  where  he  has  a  seat,  is 
not  seeking  his  livelihood  within  the  city,  so  as  to  subject 
him  to  its  jurisdiction :  and  in  Kensett  v.  West  {b)  it  was 
held,  that  a  coal  merchant,  residing  and  carrying  on 
business  at  Lambeth  in  Surry ^  but  keeping  a  counting- 
house  in  the  city  of  London^  for  the  purpose  of  receiving 
orders,  is  not  entitled  to  the  privilege  of  being  sued  only 
in  the  London  Court  of  Requests,  as  a  person  seeking  his 
livelihood  in  the  city.  He  contended,  that  it  must  be  ' 
taken  from  these  affidavits  that  the  defendant's  residence 
was  out  oi London,  and  that  the  counting-house  was  merely 
for  the  purpose  of  receiving  orders ;  and  that  he  was  there- 
fore not  within  the  meaning  of  the  act;  and  that  it  ought 
to  have  been  more  clearly  shewn  that  the  defendant  lived 
in  London  at  the  time  of  the  commencement  of  the  action. 

Upon  the  affidavits  in  answer  to  the  rule,  which  alleged 
that  the  trial  took  place  before  the  sheriff  by  the  defen- 
dant's consent,  and  that  the  costs  had  been  taxed  and  final 
judgment  signed,  and  execution  issued,  it  was  further  con- 
tended, that  the  act  did  not  apply  to  a  case  so  tried  before 
the  sheriff,  and  also  that  the  motion  was  too  late. 

Piatt,  in  support  of  the  rule,  contended,  that  the  defend- 
ant ought  not  to  be  prejudiced  by  the  fact  of  his  having 
consented  that  the  trial  should  take  place  before  the 
sheriff,  because  he  could  not  have  successfully  resisted 
the  application;  and  that  the  defendant  had  brought 
himself  sufficiently  within  the  words  of  the  act. 

(a)  5  Esp.  19.  {h)  5  D.  &  R.  626. 
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1835.  Parke,  B. — It  appears  to  me  that  it  makes  no  differ- 

ence whether  the  oanse  was  tried  before  the  sheriff  or 
before  a  Judge;  there  is  nothing  in  the  other  objections. 
The  rule  must  be  absolute. 

The  other  Barons  concurred* 

Rule  absolute. 


Tynn  v.  Billinosley. 

In  an  action  for  -1-  HIS  wss  an  action  on  the  case  for  running  down  a 
rship^trierat  *^^P*  '^^^  defendant  pleaded  on  the  26tb  of  Jmmary 
Newcattie-upon-'  last.     Issuc  was  joined  on  Fekruary  the  4tb.     Notice  of 

2*yne,  ihe  plain-       ,_  ,  %       r>%  >^r«>i      r\e%  \      » 

tiff  having  ob-  trial  was  giveu  on  the  »ist.  On  Saturday  the  28th  of 
Ae'^MMtlr  re^  February,  the  plaintiff's  attorney  served  on  the  defend- 
ftised  to  allow  nm^g  attorney's  agent  in  London^  a  written  notice,  calling 
of  proving  cer-  upon  him  to  admit  certain  documents  necessary  to  prove  the 
being  the  regis-  plaintiff's  case,  VIZ.  a  register  of  the  defendant's  ship;  of 
&"of1h™hfT  ^^^  transfer  of  certam  stores  therein  to  the  defendant;  of 
upon  the  ground  the  affidavit  swom  by  the  defendant;  and  of  another  affi* 
notice  had  not  davic  indorsed  on  the  registry  oath :  the  originals  of  which 
the  defendant  to  ^^^^  deposited  at  Harfcich  Custom-House^  and  copies  only 
miiow  copies  to     of  them  Were  to  be  had  at  London,    The  defendant's  attor- 

be  given  in  evi* 

dence.  The  ney  lived  at  Harwich,  This  notice  was  delivered  between 
wM  onThe^ith^  eleven  and  twelve  on  Saturday,  the  SSth,  in  the  form  given 
iiiircj;  notice  of  j^  the  scbedulc  to  the  rules  of  Hilary  Term,  4  Will.  4,  s, 

tnal  had  been  ^  J    ^ 

given  on  the  2i8t  SO  (a),  and  the  inspection  offered  was  to  be  within  1  o'clock 
the  notice'  to  and  6  o'clock  on  that  day  at  the  attorney's  office.  On  the 
TOMtl  was^i^r  f<>'lowing  Monday  morning  an  application  was  made,  to 
served  till  Satur-  know  whether  it  was  intended  to  admit  these  documents,  as 

day,  the  28[h  of 

February,  on  the  no  application  had  been  made  for  an  inspection ;  the  answer 
He,  bowem'*  ^^^»  ^^^^  ^^^  admission  would  not  be  made.  Another 
refused  to  adroit  application  was  made  the  same  day,  and  the  documents 

the  copies,  and        *  *  "^ 

another  applica- 
tion was  made  on  the  following  Monday  and  the  copies  were  produced  to  hinia  but  he  agam  refuaedr 
and  a  summons  was  then  taken  out,  returnable  the  next  day,  but  not  attended.    On  tiie  previoua 
evening  the  agent  sent  off  the  brieft.     The  Court  ordered  the  Master  to  review  his  taxiitloD. 

{a)  Ante,  vol.  2,  p.  309. 
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were  then  read;  but  the  defendant's  agent  still  refused;         I8a5. 
alleging  as  a  reason,  that  the  application  was  so  late  that        . 
the  plaintifF  must  at  all  events  pay  the  costs.    A  sum-  v* 

mons  was  then  taken  out  returnable  on  Tuesday ,  which 
,was  not  attended^  though  it  was  sworn  on  the  part  of  the 
defendant,  that,  if  another  summons  had  been  taken 
out,  it  would  have  been  attended*  The  commission  day 
was  on  Wednesday i  March  4th ;  though  the  trial  did  not 
take  place  till  the  Saturday  following,  at  Newcastle-upon'^ 
Tyne.  The  plaintifF  obtained  a  verdict.  The*  Master, 
in  taxing  costs,  disallowed  the  costs  of  a  witness  whom  the 
plaintiff  was  obliged  to  bring  from  Harwich,  for  the 
purpose  of  proving  the  documents  in  question.  A  rule  nisi 
having  been  obtained  by  Cresstibell,  for  reviewing  the 
Master's  taxation—^ 

W.  H.  Watson  shewed  cause,  upon  an  affidavit,  which 
stated  that  the  defendant's  attorney^  who  resided  at  Har^ 
wichf  had  died  a  short  time  previously,  and  that  the  agent 
in  town  had  to  prepare  the  brief,  and  that  he  was  engaged 
with  another  cause  at  Hertford,  where  the  commission  day 
was  also  on  the  4th  of  March:  that  when  the  applicatioa 
was  made  the  briefs  were  nearly  prepared,  and  he  was 
obliged  to  send  them  down  by  the  mail  on  Monday  night; 
that  the  summons  was  not  served  till  the  Monday  evening ; 
and  that  theuj  for  the  first  time,  the  documents  were 
brought  to  him  to  inspect.  It  was  contended,  that,  upon 
the  construction  of  the  above  rule,  the  notice  was  not 
given  a  reasonable  time  before  the  trial,  and  that  the 
agent  ought  to  have  had  more  opportunity  of  inspecting 
the  originals  or  copies,  and  have  had  time  to  communicate 
with  his  clients  and  the  clerk  of  the  late  attorney  in  the 
country ;  and  that  the  Master  was  therefore  right  in  not 
allowing  those  costs :  for,  in  a  subsequent  part  of  the  rule, 
it  is  directed,  that  no  costs  of  proving  any  written  or 
printed  documents  shall  be  allowed  to  any  party  who  shall 
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18^5.         have  adduced  the  same  in  evidence  on  any  trial,  unless 
he  shall  have  given  such  notice  as  aforesaid,  and  the 
«.  adverse  party  shall  have  refused  or  neglected  to  make 

such  admission,  or  the  Judge  shall  have  indorsed  upon 
the  summons,  that  he  does  not  think  it  reasonable  to 
require  it. 

Cresswell,  in  support  of  the  rule. — The  rule  was  intend, 
ed  to  save  expense,  and  therefore  ought  to  be  construed 
liberally.  It  is  not  pretended  that  any  inconvenience 
would  have  accrued  from  the  defendant's  making  the 
admissions  required ;  and  it  is  quite  clear  that  the  agent 
in  town  must  have  been  fully  acquainted  with  the  case^ 
and  capable  of  saying  whether  it  was  intended  to  admit 
these  documents  or  not,  as  he  had  the  drawing  of  the 
briefs  and  the  entire  management  of  the  cause.  But  here 
the  plaintiff  having  succeeded,  he  would  clearly  be  en- 
titled to  the  costs,  unless  he  is  deprived  of  them  by  the 
terms  of  the  latter  part  of  sect.  20;  and  therefore,  if  the 
words  ^*  such  notice  as  aforesaid,"  merely  refer  to  the 
word  "  reasonable"  in  the  former  part  of  the  section,  the 
question  is,  whether  this  was  not  a  reasonable  notice  under 
the  circumstances. 

Parke,  B. — I  think  you  were  too  late  to  proceed  on 
the  %th  section.  The  latter  part  of  the  clause  can  only 
be  taken  in  connection  with  the  first  part,  and  means  such 
notice  as  is  there  pointed  out. 

Cresnoell  then  referred  to  rule  6  of  Hilary  Term, 
2  Will.  4  (a),  and  contended,  that,  these  being  public 

(a)  That  the  expense  of  a  wit-  required  the   adverse  party,  by 

ness  called  only  to  prove  the  copy  notice  in  wridng  and  productioD 

of  any  judgment,  writ,  or  other  of  such  copy,  to  admit  such  copy, 

public  document,  shall    not  be  and  unless  such  adverse   party 

allowed  in  costs,  unless  the  party  shall  have  refused  or  neglected  to 

calliDg  him  shall^  within  a  reason-  make  such  admission.    Ante»  vol. 

able  time  before  the  trial,  have  1,  p.  199. 
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documents — ^the  copies  having  been  produced  to  the  de-        1836. 
fendant's  attorney — ^and  he  having  been  required  to  admit 
such  copies,  and  refused,  the  plaintiff  was,  under  the  v- 

circumstances,  entitled  to  the  costs  of  the  copies  of  these 
instruments*  ' 

The  Court  (consisting  of  Lord  Abinoeb,  C.  B.,  Parke, 
BoLLAND,  and  Gurney,  Barons)  ordered  the  rule  to  be 
made  absolute  for  reviewing  the  Master's  taxation. 

Rule  absolute. 


Simon  v.  Lloyd, 

j3ECLARATION  in  assumpsit  for  SOL,  for  goods  sold  To  ammpsu 
and  delivered,  901.  for  money  lent,  and  90L  on  an  account  &l^^^n- 

Stated.  dmnt  pleaded  M 

to  9/.,  part  of 

Plea. — ^As  to  the  sum  of  9/.  \5s.  9|cL,  parcel  of  the  the  debt,  that 

said  sums  in  the  said  declaration  mentioned,  the  defen-  urs  requMt,"*" 

dant  says,  that,  afUr  the  making  the  said  promise  in  the  ^^  ^lor°to°a  ** 

said  declaration  mentioned  as  to  that  sum,  and  before  stamped  biu  of 

%  /t    1  •  .  .  1       A«        1         exchange  for 

the  commencement  of  this  suit,  to  wit,  on  the  Slst  day  20/.,  (there 

of  October,  1834,  the  defendant,  at  the  plaintirs  re-  ^^^tame^tok), 

quest,  made  and  drew  upon  a  piece  of  paper  having  a  ^^J  ^^  ^^ 

bill  of  exchange  stamp  duty  thereon  of  the  sum  of  \s*  6d.,  for  his  aecom- 

a  certain  instrument,  purporting  to  be  a  bill  of  exchange,  deUvered'tbe 

dated  the  day  and  year  last  aforesaid,  without  a  drawer's  "^^J^^^t 

name  thereto,  and  whereby  the  defendant  was  requested  accepted  it  in 

to  pay  to  such  person,  or  his  order,  in  London,  who  debt,  and  that 

should  place  his  name  thereto    as  the  drawer  thereof,  Slrome dwaf 

20/.,  two  months  after  the  date  thereof,  as  for  value  re-  the  time  the 

action  wai  com- 

ceived  in  goods  and  cash ;  and  the  plam tiff  then  requested  menced.   The 

plaintiff  replied* 
that  the  bill 
then  renuiined  in  his  bands  unnegotiated  and  unpaid,  and  without  any  drawer's  name  put  to  it: 
— H§ld,  that  this  replication  was  no  answer  to  the  plea,  and  that  the  plea  was  good.     Qiutre, 
whether  it  would  have  been  held  good  if  it  had  been  demurred  to? 
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1835.  the  defendant  to  accept  the  same  towards  payment  and 
satisfaction  of  the  said  sum  of  9L  IBs.  9^(1,  and  for  the 
plaintiff's  benefit  and  accommodation  as  to  the  rest  of  the 
said  sum  of  20/.  to  be  payable  thereby ;  and  the  defendant 
then  accordingly  accepted  the  said  bill  or  instrument,  and 
delivered  the  same  to  the  plaintiff,  and  thereby  became 
and  was  liable  to  pay  to  the  plaintiff,  or  such  person  who 
should  place  his  name  thereto  as  the  drawer  thereof,  or 
his  order,  the  said  sum  of  20/,,  two  months  after  the  date 
thereof,  that  is  to  say,  towards  payment  of  the  said  sum 
of  9/.  I5s,  9|rf.,  and  for  the  plaintiff's  benefit  and  accom- 
modation as  to  the  rest  of  the  said  sum  of  20/.,  [and  the 
plaintiff  then  accepted  and  received  the  said  bill  or  in- 
strument in  and  towards  payment  and  satisfaction  of  the 
said  sum  of  9/.  15s.  9|(/.;  and]  by  reason  thereof,  and  ac- 
cording to  the  law  and  custom  of  mei'chants,  be  the  said 
defendant  then  becan^e  and  was  and  still  is  liable  to  pay 
to  such  person  who  has  placed  or  shall  place  his  name 
to  the  said  instrument  or  bill  of  exchange  as  the  drawer 
thereof,  or  his  order,  the  said  sum  of  money  in  the  said 
instrument  or  bill  of  exchange  specified,  according  to  the 
tenor  and  effect  thereof,  and  of  his  the  said  defendant's 
acceptance  thereof.  [And  the  defendant  avers  that  the 
time  for  the  payment  of  the  money  in  the  said  bill  or  in- 
strument specified  had  not  at  the  time  of  the  commence- 
ment of  this  suit  elapsed,  nor  bad  the  said  bill  or  instru- 
ment then  become  due  or  payable  (a)].  And  this  the  de- 
fendant is  ready  to  verify,  &c.  And,  as  to  the  residue  «f 
the  said  sums  in  the  said  declaration  mentioned,  the  de- 
fendant says  that  he  did  not  promise  as  therein  men- 
tioned. And  of  this  the  defendant  puts  himself  upon 
the  country,  &c. 

(a)  Those  parts  of  the  plea  pressing  an  opinion,  when  tbe  de- 
within  brackets,  were  amend-  murrer  first  came  on  for  argu- 
ments made  by  the  defendant,  on  ment,  that  the  plea  was  dearly 
payment  of  costs;  the  Court  ex*  bad,  as  it  was  then  pleaded. 


BASTER  TERBf^  5  WlUi.  IV.  815 

RepBeaiiafL^^Tbe  plaintiff,  as  to  the  plea  of  the  1835. 
said  defendant  by  him  first  above  pleaded,  says  that  th^ 
said  instrument  in  that  plea  mentioned^  from  the  time  of 
the  delivery  thereof  to  the  said  plaintiff  aa  in  that  plea 
mentioned,  always  hath  been,  and  at  the  commencement 
of  this  suit  was,  and  still  is,  in  the  possession  of  the  said 
plaintiff,  unnegotiated,  without  any  drawer's  name  thereto, 
and  unpaid  by  the  said  defendant,  or  any  other  person  on 
his  behalf;  and  this  he  is  ready  to  verify,  &c.  And,  as 
to  the  plea  of  the  said  defendant  whereof  he  hath  put 
himself  upon  the  country,  the  said  plaintiff  doth  the  like. 

General  demurrer,  and  joinder  in  demurrer. 

Thef  point  stated  in  the  margm  of  the  demurrer  was, 
**  that  the  fact  of  the  bill  taken  by  the  plaintiff  on  ac- 
count of  the  debt  being  unnegotiated  in  his  possession, 
is  no  answer  to  the  defendant's  plea. 

R*  V,  Richards  in  support  of  the  demurrer. — The  quee* 
tion  is,  whether  the  receipt  by  the  plaintiff  of  the  blank  ac<- 
ceptance,  does  not  suspend  his  remedy  for  the  9/.  15«.  9\dm 
until  the  bill  becomes  due.  Kearilake  v.  Morgan  (a)  is 
an  authority  to  shew,  that,  even  if  the  bill  had  been  given 
for  the  exact  amount  of  the  debt,  the  plaintiff's  remedy 
would  be  suspended  as  long  as  the  bill  was  running:  for, 
any  person  taking  the  bill  would  have  a  good  title,  and 
might  recover  on  it  against  the  defendant.  The  bill  being 
accepted  in  blank,  without  a  drawer's  name,  makes  no 
diflference;  it  might  haye  been  filled  up  by  the  plaintiff  at 
any  time,  and  may  be  now.  But  here,  the  debt  was  only 
9/.,  and  the  bill  given  is  for  20/.;  it  therefore  amounts  to 
an  agreement  between  the  parties,  that,  in  consideration 
of  the  defendant's  lending  his  name  to  the  plaintiff  for  the 
difference  between-  the  amount  of  the  debt  and  S(ML,  the 

(a)  6  T.  R.  615. 
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1835.        plaintiff  will  suspend  his  right  to  call  on  the  defendant  for 
SiMOH        ^^^  debt,  as  long  as  the  bill  is  running. 


V, 

LloyoI 


Parke,  B. — Is  there  any  authority  that  the  defendant 
would  be  liable,  as  acceptor,  to  the  bearer  of  this  instru- 
ment? 

Richards. — I  belieye  not:  but,  upon  the  pleadings,  this 
must  be  taken  to  be  an  acceptancCi  and  not  a  mere  pro- 
mise to  accept.  The  defendant  might  perhaps  be  liable 
upon  it  as  a  promissory  note.  No  objection  to  the  form 
of  the  plea  can  be  now  taken,  as  the  plaintiff  has 
pleaded  over;  and  therefore,  as  it  must  be  taken  upon 
the  plea  that  it  is  an  acceptance  upon  which  the  defen- 
dant would  certainly  be  liable  to  an  indorsee  for  value^ 
the  plaintiff's  remedy  is  suspended,  and  the  replication 
is  no  answer  to  it.  Burden  v.  Nation  (a)  is  distinguish- 
able from  the  present  case,  because  there  the  bills  bad 
been  returned  dishonoured  to  the  plaintiff. 

John  JervU,  contrh. — The  plea  is  bad.  It  shews  no 
extinguishment  of  the  original  debt.  The  effect  of  the 
plea  is,  that  a  bill  with  a  blank  for  the  drawer's  name 
was  accepted  in  satisfaction :  but  a  contract  not  under  seal 
cannot  be  extinguished  by  an  instrument  of  a  similar 
nature*    A  blank  acceptance  is  only  a  promise  to  accept. 

Parke,  B. — ^It  is  a  promise  which  the  acceptor  cannot 
avoid  performing.  Is  it  not  an  irrevocable  authority^ 
end  therefore  a  good  consideration  for  forbearance?  This 
is  not  an  extinguishment  of  the  debt,  but  a  suspension  of 
the  remedy.  The  acceptance  is  irrevocable,  because  the 
defendant  had  no  means  of  revoking  it. 

(a)  4  Bing.  454 ;  S.  C.  1  Moo.  &  Payne,  223. 
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J.  Jervis.—lf  the  bill  bad  been  once  filled  up,  it  would 
haye  been  good ;  but  when  in  blank,  it  must  be  looked 
upon  as  void,  as  no  remedy  is  given  by  it.  The  statute 
expressly  requires,  that  the  acceptance  shall  be  on  the 
bill,  but  it  was  no  bill  before  it  was  filled  up.  Neither 
does  the  plea  show  any  consideration  for  the  agreement; 
for  it  amounts  to  this,  that  the  creditor  agrees  to  suspend 
any  remedy  for  three  months,  if,  at  the  end  of  that  time, 
the  debtor  pays  him  9L  and  lends  him  1 1 1. 

Parke,  B-— That  is  not  the  whole  of  the  agreement 
The  plea  shows,  that  a  negotiable  instrument  was  given 
which  had  not  become  due.  It  must  be  taken  upon  the 
pleadings,  that  it  was  an  absolute  acceptance  by  the 
defendant,  and  no  option  left  to  him.  The  plea,  there- 
fore, appears  to  me  to  be  good;  and  unless  the  plaintiff 
amends,  judgment  must  be  for  the  defendant. 

The  other  Barons  concurred^ 

Amendment  allowed  only  on  the  terms  of 
payment  of  costs  as  between  attorney 
and  client,  within  a  fortnight. 
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RyVES  9.  BUMNING. 


JR. 


'.  V.  RICHARDS  shewed  cause  against  a  rule  which  A  bailable  writ 
had  been  obtained  by  Miller  for  staying  proceedings  in  this  aa^^^nst  a* 

defendant  upon 
an  affidavit  of  debt  for  the  amount  of  several  bills  of  exchange,  the  defendant's  attorney  gave  an 
undertaking  for  the  defendant,  who  was  not  arrested:  an  agreement  was  then  made,  by  which  the 
plaintiff  forbad  any  one  to  proceed  in  his  name  without  his  authority,  and  he  agreed  to  give  three 
months  notice  before  he  proceeded  on  the  bill  transactions  between  them,  and  that  agreement  was 
to  set  aside  any  writ  or  writs  then  issued  against  the  defendant  The  plaintiff's  attorney  after* 
wardc  gave  three  months  notice  that  he  should  proceed,  and  a  new  writ  was  subsequently  issued 
upon  a  fresh  affidavit,  upon  which  the  defendant  was  arrested.  Upon  a  motion  to  stay  proceedings, 
and  that  the  defendant  might  be  discharged: — Held,  that  the  second  writ  was  regularly  issued 
without  discontinuing  the  first  action,  as  nothing  had  been  done  upon  the  first  writ,  and  sixteen 
months  had  elapied  since  it  was  issued;  but  that  the  agreement  meant  that  the  defendant  should 
have  three  months  notice  from  the  plaintiff  himself,  and  that  a  notice  given  by  the  attorney  was  in- 
sufficient; and,  on  the  latter  ground,  the  defendant  was  discharged  out  of  custody. 
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1835.        action,  dnd  for  discharging  the  defendant  out  of  ciistody,  on 
Rtybs        ^^^  ground  that  ar  former  action  commenced  by  bailable 
tr.  process,  upon  the  same  bills  of  exchange  and  promissory 

notes  upon  which  this  action  was  brought,  was  stBl 
pending;  >and  also  that  notice  of  proceeding  ought  to 
have  been  gtren  to  the  defendant,  according  to  an  agrees 
ment  whkh  had  been  made  between  the  parties^  in 
these  terms: — **  That  all  bill  transactions  between  them 
heretofore  shall  stand,  as  has  been  mutually  agreed  be- 
tween the  said  H.  W.  Ryves  and  the  said  R.  Bunning, 
the  said  H.  W.  Ryves  baring  still  power  to  proceed 
against  the  said  /2.  Sunning,  if  he  thinks  proper  so  to  do. 
This  act  and  deed  to  set  aside  all  other  acts  and  deeds 
that  the  said  H.  W^  Ryves  has  authorized  in  this  respect 
as  far  as  relates  to  any  one  but  himself;  and  the  said 
H.  W.  Rives  does  hereby  forbid  any  one  in  his  name 
without  his  further  authority  to  molest  or  arrest  the  said 
R.  Running  in  his  name,  or  otherwise  on  his  behalf;  and 
the  said  H.  fV.  Ryves  does  further  promise  to  give  the 
said  R.  Running  three  months  notice  of  proceedings 
against  him  on  the  aforesaid  bill  transactions,  should  he 
think  proper  so  to  do ;  and  this  agreement  to  set  aside  any 
writ  or  writs  that  may  be  now  standing  against  the  said 
R.  Running  in  this  particular."  It  was  now  contended,  in 
answer  to  the  rule,  that  that  agreement,  being  without  con- 
sideration, was  void;  and  from  the  affidavits  in  answer  to 
the  rule,  it  appeared  that  notice  had  been  given  by  the 
plaintiff's  attorney  that  the  plaintiff  would  proceed  in  the 
action,  and  that  he  had  waited  several  months  after  that 
before  he  commenced  the  present  action  to  which  the 
agreement  did  not  apply ;  and  that  though  a  bailable  writ 
was  issued  in  the  second  action,  there  had  been  no  arrest 
on  the  first  writ,  but  the  defendant's  attorney  gave  an  un^ 
dertaking,  and  it  was  issued  sixteen  months  ago. 

Miller^  in  support  of  the  rule,  contended  that  the  se- 
cond action  being  commenced  by  bailable  process  before  the 
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first  action  (which  was  also  commenced  by  bailable  pro-        jojd.^ 
cess)  was  discontinaed,  was  irregular;  and  be  relied  upon        rtvbs 
Bishop  V.  Powell  (a);  and,  secondly,  that  by  the  tefrms  of     bumnhw. 
the  agreement  three  months  notice  should  have  been 
given  by  the  plaintiff  of  his  intention  to  commence  the 
present  action. 

Parke,  B. — ^The  first  writ  being  sixteen  months  old, 
and  not  executed,  goes  for  nothing.  By  the  terms  of  the 
agreement  the  plaintiff  ought  personally  to  hare  given 
three  months  notice;  and  the  notice  given  by  the  attorney 
was  insufficient;  and,  upon  this  ground,  I  think  that  the 
rule  ought  to  be  made  absolute. 

Lord  Abinger,  C.  B. — I  am  of  the  same  opinion. 

Rule  absolute, 
(a)  6  T.  R.  616. 


^  ^M^  r.F^^^^.  Jl./y^^^/" 


Evans  9.  Lewis. 

JLiUDLOWj^tTiUf  moved  to  set  aside  the  verdict  for  in  trover  for 

the  defendant  in  an  action  of  trover.    The  count  was  in  SJ^n t^^iMdcd 

the  usual  form.    The  defendant  paid  money  into  Court,  payment  of 

luider  sect.  21  of  the  3  &  4  WiU,  4,  c.  4S.  viz.  30/.  for  the  Court,  and  the 

value,  and  1/.  10*.  for  the  costs,  which  the  plaintiff  took  SaJ^hl'hS. 

out  of  Court;  and  the  question  was,  whether  the  sum  paid  ^*°*^  vkon 

into  Court  was  sufficient  to  cover  all  the  damages  sus-  defendant  paid 

tained.   It  appeared  that  the  defendant,  who  was  a  carrier,  cost  price  of  the 

had  delivered  the  goods  two  days  after  they  ought  to  have  fj*^*jf^^°*j. 

been  delivered.    The  plaintiff  proved,  that  he  was  in  want  i"  ^^^  to  the 

plaintiff  two 
days  onjy  after 
they  ought  to 
have  been  delivered.    The  plaintiff  proved  that  he  had  sustained  inconvenience  and  loss  by  not 
having  the  goods  delivered  at  a  proper  time.    Tbe  jary,  however,  found  for  tbe  defendant,  and 
the  Court  refused  to  set  aside  tbe  verdict. 
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1836.  of  the  goods,  and  should  have  made  30  per  cent  by  selling 
the  goods  by  retail,  and  that,  in  consequence  of  the  delay, 
he  had  declined  receiving  them.  It  was  contended,  that 
the  plaintiff  was  entitled  to  some  damages,  beyond  the 
price  of  the  goods,  for  the  detention  of  the  goods  for  two 
days,  and  therefore  that  the  verdict  should  have  been  for 
nominal  damages,  as  the  subsequent  delivery  did  not  prove 
the  original  wrongful  detention ;  and  BuUer^s  Nisi  Prius  (a) 
was  cited,  where  it  is  said,  **  If  a  man  take  my  horse  and 
ride  him,  and  after  deliver  him  to  me,  yet  I  may  have  tro- 
ver against  him,  for  the  riding  was  a  conversion,  and  the 
redelivery  will  only  go  in  mitigation  of  damages.** 

Lord  Abimger,  C.  B. — There  is  no  ground  for  this 
motion*  The  case  cited  is  correct,  but  the  jury  are  not 
bound  by  the  cost  price.  I  believe  it  has  been  held  that 
special  damage  is  not  recoverable  in  trover ;  here  no  spe- 
cial damage  was  laid:  I  do  not  know  that  it  can  be  reco« 
vered.  The  act  of  Parliament  says,  that  money  may  be 
paid  in  by  way  of  compensation  or  amends;  here  the  mo- 
ney was  so  paid  in,''and  the  jury  thought  that  it  was  suffi- 
cient* 

Aldeuson,  B.— The  small  delay  in  delivering  the  goods 
would  not  necessarily  make  any  variation  in  the  value. 
The  jury  thought  that  the  plaintiff  was  wrong  in  not  ac- 
cepting the  goods,  and  the  costs  therefore  ought  to  fall 

upon  him» 

Rule  refused. 

(a)  Bailer's  Ni.  Pri.  p.  46,  citing  1  Dan?.  21,  Counteu  qfRuOand^i  case. 
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PRINCIPAL    MATTERS, 


ABATEMENT. 
^ee  Plbaop  Priyilsoe— Sittin6B,I8,3. 

ABSCONDING. 

JSee  DuTBiNOAs,  1, 3 — Ejectment,  9 

— Outlawry,  2. 

ACCEPTOR. 

^ee  Plea,  2,  11,  14,  21 — Replica- 
tion, 3,  4,  5,  7 — Stating  Pro- 
ceedings, 2. 

ACCOMMODATION. 

iStftf.PLEA,  21,  83. 

ACCORD  AND  SATISFACTION. 
See  Plea,  1 1 — Replication,  6. 

ADDITION. 

See  ApriDAviT,  6 — Apvidayit  (en- 
titling) 4. 

ADMINISTRATOR. 

In  an  action  against  an  administra- 
tor, the  defendant,  after  obtaining 
time  to  plead  upon  the  usual  terms, 
pleaded  a  judgment  recovered  since 
the  commencement  of  the  action,  but 
did  not  aver  that  there  were  no  assets 
uUra,  The  Court  gave  leave  to  the 
plainti£P  to  sign  judgment  as  for  want 

▼OL,  III. 


of  a  plea;  the  defendant  having  since 
the  commencement  of  the  action  ad- 
mitted by  letter  the  possession  of 
assets  sufficient  to  cover  the  judg- 
ment, and  also  the  plaintiflTs  demand. 
Rijhertn  v.  Wood^  799 

AFFIDAVIT. 
See  Illiterate  Deponent. 

1.  Where  long  affidavits  are  filed 
in  support  of  a  motion,  a  great  part 
of  which  is  unnecessary,  the  Court 
will  refer  them  to  the  Master,  and 
make  the  party  appljring  pay  the 
costs  of  the  unnecessary  affidavits. 
Lewis  y.  Woolrych,  692 

2.  An  affidavit,  in  which  the  word 
''  oath"  was  omitted,  was  held  insuffi- 
cient.    Oliver  v.  Price,  261 

3.  "  Phillips,  assignee  &c.,*'  is  an 
irregular  mode  of  describing  a  plain- 
tiff in  intituling  an  affidavit.  Phillips 
V.  Hutchinson,  20 

4.  The  alteration  of  a  figure  in  the 
date  of  an  affidavit  in  the  jurat,  by 
writing  one  figure  over  another,  does 
not  constitute  an  erasure  or  interlin- 
eation within  the  meaning  of  the  rule. 
Jacob  V.  Hungate.  456 

5.  An  affidavit  with  the  word 
"  said"  instead  of  *'  saith"  is  insuffi- 
cient.    HowoTth  V*  Huhhersty,     455 
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AFFIDAVIT. 


6.  "  Assessor*'  is  not  a  good  des- 
cription of  a  deponent  in  an  affidavit. 
Nathan  v.  Cohen,  370 

7.  If  an  affidavit  be  joint,  an  ob- 
jection to  the  description  of  one  of  the 
deponents  does  not  render  the  state- 
ments of  the  others  inadmissible.  lb. 

8.  If  an  affidavit  purports  to  be 
signed  by  a  deponent,  it  will  be  no  ob- 
jection that  it  is  signed  in  a  foreign 
character,  and  there  is  no  statement 
in  the  jurat  to  shew  that  the  deponent 
is  a  foreigner,  and  that  the  writing 
in  question  is  his  signature.  Jb. 

AFFIDAVIT  (ENTITLING). 
See  Afvidavit,  S. 

1.  An  affidavit  intituled  G,  Shrimp- 
ton  V.  Wtn,  Carter  the  elder,  sued  as 
Wm»  Carter,  the  cause  being  G- 
Shrimpton  v.  Wm.  Carter,  was  re- 
jected as  being  badly  intituled. 
Shrimpton  v.  Carter,  648 

2.  An  affidavit  of  debt  sworn  be- 
fore a  commissioner  need  not  be 
intituled  in  any  Court.  Urquhari  v. 
Dick,  17 

3.  An  affidavit  in  support  of  a 
motion  for  entering  u{r  judgment  on 
a  warrant  of  attorney  (given  when  no 
suit  is  pending)  need  not  be  intituled 
in  any  cause.     Daeis  v.  Stanhwry, 

440 

4.  In  intitling  an  affidavit  of  ser- 
vice of  a  rule  to  compute,  the  Chris- 
tian name  of  the  plaintiff  as  well  as 
of  the  defendant  must  be  introduced. 
Anderson  v.  Baker,  107 

5.  The  Court  declined  to  act  upon 
an  affidavit  which  was  intituled  A.  v. 
B,,  executor  &c.,  without  specifying 
the  party  of  whom  the  defendant  was 
executor.     Clark  v.  Martin,        222 

6.  If  there  is  a  defect  in  intitling 
affidavits  produced  on  shewing  cause 
against  a  rule,  the  Court  will  allow 
the  rule  to  be  enlarged,  in  order  that 
the  title  may  be  amended.  Anderson 
V.  Ell,  73 


AFFIDAVIT  (OF  DEBT> 

AFFIDAVIT  (USING). 

Affidavits  sworn  in  opposition  to 
one  rule,  on  which  the  allegations  in 
them  may  be  immaterial,  cannot  be 
used  without  re-swearing,  in  opposi- 
tion to  another  rule,  on  which  they 
may  become  material,  although  the 
same  question  might  be  intended  to 
be  raised  on  the  first  rule,  which  wh 
actually  raised  on  the  second.  QveUy 
V.  Boucher,  lOT 

AFFIDAVIT  (OF  DEBT). 

See  Bail-bond,  1. 

1.  If  the  affidavit  of  debt  on  a  bill 
of  exchange  does  not  state  the  amount, 
the  bail-bond  will  be  set  aside  with 
costs.     MoHneux  v.  Dormant       MSt 

2.  An  affidavit  of  debt,  that  the 
defendant  is  indebted  upon  and  by 
virtue  of  a  mortgage  deed  in  the  sum 
of  500/.,  by  which  the  defendant  co* 
venanted  to  pay  that  sum  at  a  certaia 
day  now  past,  is  sufficient,  without 
averring  that  the  money  was  not  paid 
at  the  appointed  di^.  Masters  v* 
BUling,  751 

3.  The  date  of  bills  of  exchange 
need  not  be  stated  in  an  affidavit  to 
hold  to  bail,  if  it  appear  in  the  affida- 
vit that  the  day  of  payment  of  the 
bills  is  passed.  Shirley  v,  Jacobs,  101 

4.  An  affidavit  of  debt,  for  goods 
sold  and  delivered  to,  and  for  money 
paid  and  laid  out  for,  &,  the  wife  of 
the  defendant,  before  his  inter* 
marriage  with  her: — Held,  insuffi- 
cient.    Gray  v.  Shepherd,  -442 

5.  An  affidavit  of  debt  made  by  a 
person  who  described  himself  as 
agent  and  collector  to  the  plaintiff,  an 
hotel-keeper : — Held,  sufficient.  Short 
V.  Campbell^  487 

6.  An  affidavit  sworn  before  Ibe 
deputy  signer  of  the  bills  of  Middie* 
sex,  before  the  Uniformity  of  Process 
Act  came  into  operation^  was  held 
sufficient  to  warrant  an  arrest  upon  a 
capias  issued  after  the  passing  of 
that  act.     Beek  v.  Young,  280 


AFFIDAVIT  (OF  DEBT). 


AMENDMENT. 


82S 


7.  Semhle,  that  if  in  an  aflSdavitof 
delM  for  principal  and  interest,  a  sum 
and  date  are  mentioned,  from  which 
kiterest  can  be  computed,  it  is  not 
easential  that  the  amount  of  interest 
claimed  should  be  specifically  men^ 
tioned.     Rogers  v.  Godbold,        106 

8.  An  affidavit  of  debt  on  a  cove- 
Bant  in  a  deed  for  payment  of  a  cer- 
tain sum  at  a  particular  day,  which  is 
sworn  to  have  passed,  and  that  the 
defendant  is  indebted  in  the  amount, 
is  sufficiently  positive,  though  it  is 
not  in  terms  alleged  that  the  money 
was  not  paid  at  the  day  appointed. 
Lambert  Y,  fVray,  169 

9.  An  affidavit  of  debt  on  a  bill  of 
exchange,  which  states  that  the  de- 
fendant is  indebted  on  a  bill,  which 
was  payable  at  a  day  past,  is  suffi- 
cient, without  stating  that  the  bill 
was  not  paid  when  due,  or  that  it  is 
stiU  unpaid.  PkUUps  v.  Turner,    163 

10.  An  affidavit  of  debt  for  500/, 
Ibr  money  lent,  and  interest  thereon, 
And  on  an  account  stated,  without 
noticing  a  contract  for  interest: — 
Neidf  sufficient.     Pickmanv.  ColHs, 

429 

11.  An  affidavit  of  debt  claiming 
interest  is  sufficient,  though  it  neither 
states  the  amount  of  the  principal, 
Bor  the  time  when  it  began  to  run. 
WkUe  V.  Sowerby,  584 

12.  An  affidavit  of  debt,  defective 
as  to  part,  is  defective  as  to  the 
whole.     Raggett  v.  Guy,  554 

See  PiBA,  2. 

AFTERNOON. 
See  Exchequer  Ovfice. 

AGENCY. 
See  Ejbotmext,  2,  9,  10,  13,  14— 

iNTXaPLEABXRy  8. 

AGREEMENT. 
See  Agreement,  4. 

ALLOCATUR. 

See  Attachment,  7. 


AMENDMENT. 

See  Affidavit  (entitling),  6 — A- 
WARD,  S — Bail,  3,  4 — Capias,  10 
— Certiorari,  1 — Ejectment,  4 
— Indorsement  on  Process,  1,  7, 
17,  18  —  Judge's  Notes — Plea, 
20 — Repleader — Staying  Pro- 
ceedings, 2. 

1 .  In  an  action  for  tithes,  the 
plaintiff  introduced  two  counts  into 
the  declaration:  one,  for  the  treble 
value  of  tithes  not  set  out,  the  other, 
for  the  same  tithes  bargained  and 
sold : — Held,  that  this  was  a  viola- 
tion of  the  rule  of  H.  T.  4  W,  4, 
reg.  1,  s.  5,  and  the  Court  ordered 
the  last  count  to  be  struck  out,  with 
costs;  but  bound  the  defendant  to 
agree  not  to  set  up  a  composition  at 
the  trial,  or  that,  if  he  did,  the  decla- 
ration might  be  amended.  Lawrence 
V.  Stephms,  777 

2.  A  mistake  in  a  ca.  sa.  in  stating 
the  amount  recovered,  may  be  amend- 
ed on  payment  of  costs.  Amellv* 
Wedtherby,  464 

S.  The  Court  refused  to  allow  the 
christian  name  of  a  plaintiff  to  be 
amended  after  issue  joined*  Moodj^ 
V.  Aslatt,  486 

4.  Where  a  party  is  allowed  to 
amend  on  condition  of  paying  costs, 
but  he  amends  and  proceeds  without 
such  payment,  he  is  still  not  liable  to 
an  attachment.     Turner  v.  Gill,     30 

5.  A  plaintiff  a  few  days  previously 
to  the  assizes  obtained  a  judge's  or- 
der, giving  him  liberty  to  amend,  and 
the  defendant  was  to  have  tw«  days' 
time  to  plead  anew.  The  plaintiff 
afterwards  delivered  the  issue,  and 
took  no  further  notice  of  the  order, 
either  by  amending  or  rescinding  it; 
and  though  the  defendant  returned 
the  issue  as  irregular,  the  plaintiff 
proceeded  to  trial,  and  got  a  verdict. 
The  Court  refused  to  set  aside  the 
verdict  as  irregular.  Black  v.  Sang^ 
ster,  206 

6.  Where  the  form  of  certificate  to 
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AMENDMENT. 


ARBITRATION. 


be  made  by  eommistioners  for  taking 
the  acknowledgments  of  married  wo- 
men to  deeds  prescribed  by  the  84th 
section  of  the  8  &  4  Will.  4,  c.  74,  does 
not  suit  the  peculiar  circumstances 
of  the  case,  the  Court  of  Common 
Pleas  will  make  a  special  order  for 
the  alteration  of  the   form  in   that 
case.     In  re  Sarah  Luke,  lift 

ANNUITY  DEED. 
See  Declaration,  8. 

ANSWERING  MATTERS  OF 
AFFIDAVIT. 

See  Attorney,  14. 

APPEAL(ADJOURNMENT  OF). 

The  9  Geo.  1,  c.  7,  s.  8,  only  applies 
to  the  first  sessions  after  executing 
the  order  of  removal,  and  therefore 
the  Court  will  not  interfere  with  the 
discretion  of  the  magistrates  at  the 
second,  as  to  adjournment,  if  it  is  in 
furtherance  of  a  reasonable  practice. 
Jtex  V.  the  Justices  of  Monmouthshire, 

806 

APPEAL  (NOTICE  OF). 
If  a  regular  notice  of  appeal  has 
been  given  for  one  sessions,  and  the 
appeal  be  adjourned  at  the  instance  of 
the  appellants,  after  hearing  counsel 
on  both  sides,  it  is  not  necessary  to 
give  a  strictly  r^ular  notice  of  trial 
for  the  following  sessions.  Rex  v. 
the  Justices  of  Gloucestershire,     29B 

APPEARANCE. 
See  Bail-bond,  2 — Declaration,  1 
— Judgment. 

ARBITRATION. 

See  Award — Costs,  1. 

1.  The  refusal  of  an  arbitrator  to 
examine  witnesses  is  suflScient  miscon* 
duct  on  his  part  to  induce  the  Court 
to  set  aside  his  award,  though  he  may 
think  that  he  has  sufficient  evidence 
without  them. 

The  authority  of  an  arbitrator  can- 
not be  revoked  after  he  has  made  his 
award.     Phipps  v.  Ingram,  669 


a.  If  parties  agree  to  refer,  there 
being  an  action  pending,  without  a 
Judge's  order,  the  reference  is  within 
the  9  &  10  JVUl.  8,  c.  15 ;  and  an  ap- 

Elication  to  set  aside  the  award  must 
e  made  before  the  end  of  the  term 
next  after  its  publication.  Rush' 
worth  V.  Barron,  817 

8.  Where,  from  the  misconduct  of 
one  of  the  parties  to  an  award,  the 
submission  cannot  be  made  a  rule  of 
Court,  so  as  to  enable  the  opposite 
party  to  make  it  a  rule  of  Court  be- 
fore the  last  day  but  one  of  the  first 
term  after  the  award,  the  time  for  a 
motion  to  set  it  aside  will  be  enlaiged 
until  the  following  term.  Re^Arhi" 
tration  of  Perring  and  Keymer,     98 

4.  Where  the  time  for  making  an 
award  is  enlarged  by  the  arbitrator, 
without  strictly  complying  with  the 
directions  of  the  order  of  reference, 
but  the  time  is  subsequently  again  re- 
gularly enlarged,  with  the  consent  sf 
die  parties,  no  objection  can  be  made 
to  the  award  on  account  of  the  first 
irregular  enlargement  of  the  time. 
Benwell  v.  Hinxman,  560 

5.  The  decision  of  an  arbitrator 
(though  not  a  barrister)  is  final, 
though  it  can  be  clearly  shewn  that 
his  award  is  founded  on  a  mis-appre- 
hension of  law.     Ashton  v  Poynter^ 

ftOl 

6.  Where  a  mixed  case  of  law  and 
(act  is  referred  to  a  non-legal  arbi- 
trator, and  he  decides  absolutely  upon 
them  without  raising  any  question 
upon  his  award,  his  decision  is  finti^ 
and  the  Court  will  not  entertain  a 
motion  for  reviewing  such  decbion, 
either  as  to  the  facts  or  the  law. 
Jupp  V.  Grayson,  199 

7.  An  arbtrator,  to  whom  all  mat- 
ters in  difference  are  referred,  '  ftas 
no  right  to  state  facts  for  the  opinion 
of  the  Court,  unless  there  is  a  spe- 
cial direction  given  to  him  to*  do  so; 
in  such  a  case«  the  opinion  Ibrmed  by 
the  arbitrator  is  absolutely  fioii* 
Barrett  V.  Wilsont  220 


ARREST. 


ARREST. 
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ARREST. 
Ste  AFFIDAVIT  OF  Dkbt,    6 — Mm- 

NOMBR,    1,2. 

1.  A  defendant  who  has  been 
wrongfully  arrested  upon  a  Sunday^ 
upon  a  charge  of  forgery,  without 
any  warrant,  may  be  lawfully  arrested 
upon  civil  process,  as  he  is  leaving 
the  police  office  after  he  has  been  or- 
dered by  the  magistrate  to  be  dis- 
charged.    Jacobs  Y.  Jacobs,         675 

2.  Semble,  that,  in  order  to  con- 
stitute an  arrest,  the  warrant  must  be 
produced ;  but  the  closest  watching 
of  the  defendant  is  not  sufficient. 
Robins  V.  HendeVf  543 

ARREST  (OF  JUDGMENT). 

JSee  Dbclaration,   3 — Judgment — 
Misnomer,  1. 

The  record  in  an  action  for  slander 
stated  that  the  writ  issued  on  the  4th 
of  Jtme,  and  that  the  words  were 
spoken  on  the  27th: — Held,  that  this 
discrepancy  on  the  record  was  no 
ground  for  arresting  the  judgment. 
Steward  v.  Layton^  430 

ARREST  (SECOND). 
See  Bail-bond,  3. 

A  defendant  having  been  arrested 
for  a  debt,  and  having  put  in  special 
bail,  settled  the  action  by  giving  a  bill 
of  exchange  for  30/.,  drawn  by  a 
third  person  and  accepted  by  himself, 
and  the  plaintiff  then  discontinued  the 
action.  The  bill  being  dishonoured, 
the  plaintiff  again  arrested  the  de- 
fendant on  the  bill : — Held,  that  the 
second  arrest  was  regular.  Hamber 
V*  Cooper,  671 

ARREST  (WITHOUT  PROBA- 
BLE CAUSE). 

See  AwABD,  4. 

1.  A  defendant  was  arrested  upon 
a  writ,  in  which  the  sum  of  37/.  was 
by  mistake  inserted  as  the  sum  for 


which  bail  was  to  be  taken ;  but  upon 
the  back  of  the  writ  the  plaintiff  de- 
manded  27/.  only,  which  was  the 
amount  really  claimed.  The  officer 
was  informed  of  the  mistake,  and 
desired  to  arrest  for  the  smaller  sum. 
The  defendant  was  arrested  and  sent 
to  prison;  and  the  plaintiff,  at  the 
trial,  made  out  a  claim  to  tlie  extent 
of  28/. :  but  there  being  no  count  in 
the  declaration  to  warrant  part  of  the 
demand,  he  agreed  to  forego  that 
part  to  prevent  further  litigation,  and 
take  a  verdict  for  20/.  only.  The 
Court,  under  these  circumstances,  re- 
fused to  allow  the  defendant  his  costs 
under  the  43  Geo.  3,  c.  4G»  b^  3. 
Preedy  v.  Macfarlane,  458 

2.  The  defendant  was  arrested  for 
20/.  and  the  plaintiff  recovered  only 
8/.,  but  it  appeared  that  the  price  of 
the  goods  for  which  the  action  was 
brought  had  been  agreed  upon  in  wri- 
ting,  which  the  plaintiff,  by  accident, 
was  unable  to  prove  at  the  trial,  and 
there  was  contradictory  evidence  as 
to  the  value  of  the  goods: — HeU 
that  the  defendant  was  not  entitled  to 
costs  under  the  43  Geo.  3,  c.  46. 
Shaiwell  V.  Barlow,  709 

3.  Two  defendants  having  been 
arrested  for  a  sum  of  451,,  the  plain- 
tiff at  the  trial  recovered  only  21/. 
Part  of  the  demand  was  for  a  sum  of 
19/.  10^.,  which  it  was  stated  by  a 
witness  he  had  seen  paid  on  a  parti- 
cular day,  and  a  receipt  was  put  in, 
from  which  it  appeared  that  the  money 
was  paid  on  a  former  day.  The  jury, 
under  the  circumstances,  disallowed 
that  part  of  the  plaintiff's  demand, 
and  also  made  a  small  deduction 
from  the  other  part.  It  was  not 
denied,  however,  by  the  defendants 
that  the  money  was  due,  and  it  was 
positively  sworn  by  the  plaintiff  that 
it  was  due  from  the  defendants:-^ 
Held,  that  the  defendant  was  not  en- 
titled to  his  costs  under  the  43  Geo,  3, 
c.  46.     Smith  v.  Smith,  733 
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ARTICLES  OF  CLERKSHIP. 

See  Attorkby,  7 — Service  under 
Articles  ov  Clerkship. 

If  the  original  indenture  of  clerk- 
ship is  lost,  a  copy  may  be  enrolled. 
Ex  parte  Chapman^  562 

ASSAULT. 

See  Justification. 

ASSETS. 

See  Administrator. 

ATTACHMENT  (AGAINST 
THE  SHERIFF). 

See  Sheriff. 

Where  the  writ  was  returnable  on 
the  22nd,  and  the  plaintiff  did  not 
declare  de  bene  esse  till  the  SOth,  the 
Court  on  setting  aside  an  attachment 
against  the  sheriff  on  payment  of 
costs,  refused  to  order  the  attachment 
to  stand  as  a  security,  it  not  appear- 
ing that  the  plaintiff  had  lost  a  trial. 
It  lies  on  the  plaintiff  in  such  a  case 
to  shew  that  he  has  lost  a  trial.  The 
affidavit  of  the  officer  need  not  deny 
collusion  with  the  bail,  nor  need  the 
bail  deny  collusion  with  the  officer. 
The  King  v.  the  Sheriff  of  Middlesex, 
in  a  Cause  of  Finlay  v.  RalUtty    1 94 

ATTACHMENT. 

See  Amendmekt,  4 — Attorney,  3, 
10 — Attorney  and  Client,  4 — 
Award,  1 , 2, 5 — Return  of  Writ, 
1, 2 — Service  of  Writ,  1 — Sher- 
iff, 1,6,  7,  8 — Small  Debtor,  2 
subpcena. 

1.  A  rule  for  an  attachment  against 
an  executor  for  not  accounting  pur- 
suant to  a  rule  of  Court  was  made  ab- 
solute, though  that  rule  had  not  been 
personally  served,  upon  an  affidavit 
that  the  defendant  kept  out  of  the 
way  to  avoid  being  served,  and  that 
a  copy  had  been  leh  at  the  house  with 
the  daughter  of  the  defendant.  In  re 
Edsvard  Barwickt  703 


2.  A  party  cannot  have  a  rule  ab- 
solute, in  the  first  instance,  for  an  at- 
tachment for  not  paying  costs,  pursu- 
ant to  a  rule  of  Court,  where  those 
costs  form  part  of  a  rule,  for  disobe- 
dience to  which  a  rule  msi  only  for 
an  attachment  can  be  granted.  Ex 
parte  Townley,  59 

3.  An  application  to  set  aside  aa 
attachment  may  be  made  by  one  of 
the  bail  on  his  own  affidavit  denying 
collusion,  without  an  affidavit  firom 
the  other  bail. 

Where  there  has  been  a  default,  an 
attachment  against  the  sheriff  may  be 
obtained,  though  the  defendant  is  sur- 
rendered before  the  attachment  is 
moved  for.  The  King  v.  The  Sheriff 
of  Middlesex  in  a  Case  ofRidgway  v. 
Porter,  ISC 

4.  A  personal  service  of  the  rule  of 
Court  must  be  made  to  ground  ao  at- 
tachment for  nonpayment  of  money 
pursuant  to  a  Judge's  order,  which  ts 
afterwards  made  a  rule  of  Court;  and 
service  of  the  order  and  allocatur  are 
not  sufficient,  nor  is  service  of  the  rule 
on  the  London  agents  of  the  attorney 
sufficient :  and  for  this  defect  an  at- 
tachment, issued  at  tlie  end  o(  Janu^ 
ary,  and  executed  on  the  12th  of  Fe-> 
bruariff  was  set  aside  in  Trinity  tenn 
following.  WoolUson  v.  Hodgson^  173 

5.  An  attorney's  bill  having  been 
ordered  to  be  taxed  after  the  client 
had  given  a  bill  of  exchange  for  the 
amount,  it  was  found  he  had  been 
overpaid,  and  he  was  ordered  to  re- 
fund the  overpayment  to  the  client, 
and  also  by  a  subsequent  order  to  pay 
the  costs  of  taxation,  more  than  a 
sixth  having  been  taken  off.  Upon 
the  application  of  the  attorney  to  be 
allowed  to  pay  these  sums  to  the 
holder  of  the  bill  of  exchange  (which 
had  been  dishonoured)  instead  of  his 
client,  he  was  ordered  to  do  so  within 
a  week,  or,  in  default,  that  an  atuph- 
ment  should  issue: — Held,  that  pq 
demand  of  therts  two  suma  was  nteeih^ 


ATTACHMENT, 


ATTORNEY. 
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9axy  to  ground  an  atuchment,  but 
that  it  was  his  duty  to  se^  the  holder 
of  the  bill,  and  pay  the  money  to  him. 
W'OoWion  V.  Hodgson^  178 

6.  Where  the  party  against  whom 
a  rule  nisi  for  an  attachment  was  ob- 
tained, appeared,  and  objected  that 
the  rule  msi  had  not  been  pencmally 
•erved,  the  Court,  notwithstanding, 
made  the  rule  absokite.  Levyr^Jhrn" 
-e&mbe,  447 

7.  In  order  to  obtain  an  attachment 
for  nonpayment  of  costs  pursuant  to 
the  Master's  mllocalurf  it  must  appear, 
by  the  affidavit,  that  the  persons  de- 
nying the  payment  are  those  mention- 
ed in  the  alloctUur.  France  and  Others 
v.  Wright,  St5 

8«  Where  a  rule  of  Court  directs 
eosts  to  be  paid  to  the  party  or  his 
attorney,  a  demand  not  made  by  the 
attorney  who  had  conducted  the  cause 
Jo  London,  but  by  the  attorney  in  the 
eomitry  who  employed  him,  is  suffi- 
eieat.  Dennetts, Pass,  6Si 

9.  An  attachment  for  nonpayment 
of  costs  may  be  obtained  on  the  22nd 
April,  although  the  affidavit  does  not 
shew  that  any  demand  was  made 
since  the  Snd  of  February,  Rex  v. 
Rogers,  605 

10.  Where  it  is  clear  that  the  copy 
of  the  rule  and  allocatur  have  come 
id  the  hands  of  the  defendant,  an  at- 
torney, the  Court  will  grant  a  rule 
Mt  for  an  attachment,  although  strict 
personal  service  has  not  been  effected. 
Phillips  V.  Hutchinson,  583 

1 1 .  A  Judge's  order  directed,  that, 
on  payment  or  tender  of  the  debt  and 
eosts  to  the  plaintiffs,  their  attorney 
or  agent,  the  plaintiffs  should  deliver 
up  to  the  defendant  certain  deeds  held 
by  the  plaintiff  as  a  security.  An 
attachment  was  moved  for  on  an  affi- 
davit that  the  money  was  tendered  to 
the  plaintiffs' attorney's  agent,  and  the 
deeds  demanded,  but  that  they  had 
not  been  delivered: — Held,  that  the 
affidavit  was  iomifficient,  and  that  no- 


tice should  have  been  given  to  the 
plaintifis,  and  a  demand  made  per- 
sonally of  them.  Evans  and  Wife  v. 
Millard,  661 

12.  A  rule  for  an  attachment  for 
nonpayment  of  costs,  pursuant  to  the 
Master's  allocatur,  between  attorney 
and  client,  f  s  nid  in  the  first  instance. 
Green  v.  Lights  678 

18.  In  order  to  obtain  an  attach- 
ment for  nonpayment  of  costs,  pursu- 
ant to  the  Master's  allocatur,  a  de- 
mand is  not  necessary,  if  the  party 
sought  to  be  served  by  his  violence 
prevents  the  demand  from  being  made. 
Wenham  v.  Donmes,  678 

14.  In  order  to  obtain  an  attach- 
ment, it  is  not  sufficient  that  all  the 
necessary  steps  are  taken,  partly  at 
one  time  and  partly  at  another.  Ro^ 
gers  V.  Twisdel,  572 

15.  In  order  to  obtain  an  attach- 
ment for  nonpayment  of  costs,  pursu- 
ant to  the  Master's  allocatur,  it  is  not 
indispensably  necessary  that  a  copy 
of  the  rule  and  allocatur  should  be 
left  on  the  person  of  the  defendant. 
Rex  T.  Koops,  6QQ 

16.  Personal  service  of  the  rule  for 
payment  of  costs  is  necessary  in  order 
to  obtain  an  attachment  although  the 
defendant  is  an  attorney.  Albin  v*. 
Toomer,  568 

17.  An  attachment  cannot  be  ob- 
tained for  nonpayment  of  costs,  pur- 
suant to  the  Master's  allocatur,  if 
there  was  no  undertaking,  in  the 
Judge's  order  for  taxation,  to  pay  what 
should  be  found  due.  Harrison  y» 
Ward,  541 

ATTESTING  WITNESS. 

See  Landlord  and  Tenant. 

ATTORNEY. 

See  Articibs  of  Clerkship  (Enrol- 
Luro) — Attachment,  16 — Attor- 
ney's Certxficatb — Bail,  S,  1 5-^ 

CONSOUDATINO  AcTIONS  —  ErROI^i 
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S — Habeas  Cobpus  —  MASTBb's 

DlSCEBTIOV,    1 NeOIiIOBKCB  — 

New  Tbial,  1,  ^-^Rbsidbkcb  ov 
ATroBMEY  — >  Residencb    OB  Db« 

BENDANT,   1 SeBTICB  UKDEB  Ar* 

TICLB8  OB  ClBRXSHI^^-SbT'OBB-*- 

-«-Statiho  Procbbdikos,  6-^on- 

1>AT — UnQOALIBIBD  P&ACTITIOKEB 

-^Vbiote,  1. 

1.  An  attoraey,  not  hftving  had  his 
aaise  enrolkd  in  the  alphabetical  hook 
kept  at  the  PvothoDOtary's  Office,  pur- 
suant to  d7  Geo.  3,  c.  00,  s.  ^7,  will 
not  be  allowed  to  enter  it  atmc  pro 
tunc  after  an  action  for  penalties  has 
been  oommeBced.  Ex  parte  Smft,  in 
the  ease  ef  Matthew  v.  Smft,       6d6 

2.  It  is  no  ground  of  demurrer  to 
h  declaration  in  an  action  by  an  attor- 
ney that  he  seeks  to  recover  for  *'  ma- 
terials **  supplied  by  him  to  his  client. 
Fuher  V.  SnoWf  27 

3.  Where  an  attorney  is  in  con- 
tempt by  disobeying  a  rale  of  Court, 
the  proper  course  of  proceeding  against 
him  is  by  moving  for  an  attachment, 
and  not  by  applying  to  strike  him  off 
the  roll.  Ex  parte  TonmUy,  59 

4.  It  is  no  ground  for  disallowing 
to  the  plaintiff's  attorney  his  costs  of 
conducting  the  action,  that  he  was 
not  on  the  roll  of  attomies  of  this 
Court,  if  it  appears  that  he  conducted 
the  proceedings  in  the  name  of  a 
London  attorney,  who  was  an  attorney 
of  the  Court.  Ooodner  v.  Cover,    424 

5.  An  attorney  cannot  be  re-ad- 
mitted without  deposing  to  his  having 
given  notice  to  the  Stamp  Office  of 
his  intention  to  apply  for  readmission. 
Ex  parte  Bridgmanf  371 

6.  Where  an  attorney  brings  se- 
veral qui  tarn  actions,  and,  after  their 
commencement,  makes  an  offer  to  the 
defendant  to  compromise  them,  it  is 
BO  ground  for  striking  him  off  the 
rolL     Smith  v.  Gilkit,  364 

7.  Where  a  clerk  has  been  articled 
to  a  second  master  pursuant  to  the 
iy  G€Ok  2»  c.  46,  s.  a,  and  the  affida- 


vit of  such  articles  has  not  been  filed 
widifn  three  months  after  their  ^Bete- 
tion,  in  accordance  with  section  S^of 
that  statute,  he  cannot  be  adnHtt^, 
nor  can  such  affidavit  be  filed  nihic 
pro  tunc.     Ex  parte  Joy,  34S 

S.  If  an  attorney  practises  after 
the  expiration  of  his  certificate,  even 
though  with  the  hope  of  taking  one 
out,  he  cannot  be  re-admitted  without 
payment  of  the  arrears  of  duty  for 
the  years  during  which  he  has  prac- 
tised, and  someSiing  more  than  a  no- 
minal fine.     Ex  parte  Philpot,    SS9 

9.  Where  an  attorney,  through  the 
negligence  of  his  clerk,  has  omitted 
to  make  the  entry  pursuant  to  the 
37  Geo.  3,  c.  90,  s.27,  in  due  time, 
the  Court  will  allow  that  entry  to  be 
made  nunc  pro  tunc,  if  he  has  taken 
out  his  certificate  regularly,  and  paid 
the  duty  for  that  year*  Ex  parte  Fry^ 

338 

10.  Where  an  attorney  disobeys  a 
rule  of  Court,  requiring  him  to  do  a 
particular  act,  an  application  cannot 
in  the  first  instance  be  made  to  strike 
him  off  the  roll;  but  a  rule  nin  for  an 
attachment  may  be  obtained. 

If  by  the  same  rule  he  is  required 
to  pay  certain  costs,  and  a  clause  is 
also  introduced  into  it  amhonsing  the 
issue  of  an  attachment  in  case  of  non- 
payment, that  may  at  once  issue  al- 
though a  rule  ima  only  will  be  granted 
for  disobedience  to  the  other  part  of 
the  rule. 

A  bankrupt's  certificate  does  not 
remove  an  attorney's  liability  to  an 
attachment  for  not  duly  investing  his 
client's  money.  Ex  parH  Grant,  320 

11.  Directing  an  attorney  to  em- 
ploy a  proctor  to  obtain  probate  of  a 
will  is  not  such  an  employment  of 
him  in  the  character  of  an  attorney 
as  will  give  the  Court  summary  jur- 
isdiction over  him,  as  to  money  re- 
ceived by  him  to  pay  the  proctor. 
Ex  parte  Cowie,  600 

It.  On  an  application  ag»kiSf'^n 
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attorney  for  an  attacbmeiit  for  his 
.oootempt  of  a  Judge's  order,  made  a 
•  rale  ot*  Court;  the  Court  will  take 
.  judicial  notice  of  his  being  on  the 
jolL     Ex  parte  Caroline  More,   600 
1 S,  If  ^e  agent  of  an  attorney  ne* 
gleet  to  take  out  his  certificate,  and 
the  latter  continues  in  ignorance  of 
^  the  neglect  to  practise,  he  may  be  re- 
admitted on  payment  of  a  nominal 
fine,  and  the  arrears  of  duty.     £x 
parte  Thorpe^  692 

14.  A  motion  to  compel  an  attor- 
ney to  answer  the  matters  in  an  affi- 
davit Cannot  be  made  on  the  last  day 
of  term.    JU  Turner,  557 

ATTORNEY  (ADMISSION  OF). 
See  Attorney  5. 

ATTORNEY  (CHANGING). 

If  the  attorney  on  the  record  is 
changed,  without  an  order  for  that 
'  purpose,  but  the  opposite  party  treats 
the  new  attorney  as  the  attorney  in 
the  catise,  he  cannot  afterwards  ob- 
ject tliat  no  order  was  obtained. 
Farley  v.  Hebhee,  538 

ATTORNEY    (RE-ADMISSION 

OF). 

See  Attorney  5,  8,  1 3. 

An  attorney,  who  through  inadver- 
tence has  practised  without  his  cer- 
tificate, cannot  be  re-admitted  with- 
out an  affidavit,  shewing  that  a  notice 
has  been  given  to  the  Stamp  Office  of 
his  intention  to  apply  for  re-admission. 
£x  parte  Franks,  819 

ATTORNEY-GENERAL. 

See  CoiiPOUNDiNO  Penal  Action — 
Demorrer,  5. 

ATTORNEY'S  BILL. 

See  Plea,  10 — Taxation. 

1 .  A  summons  to  tax  an  attorney's 
bill,  though  it  was  served,  was  held 
not  to  operate  as  a  stay  of  proceed- 
ings from  its  return,  so  as  to  prevent 


the  attorney  issuing  a  writ,  the  de- 
fendant not  having  signed  a  consent 
in  the  book  to  pay  the  amount  of  the 
taxation.     William*  v,  Roberts,   512 

IS.  After  the  lapse  of  nine  years, 
the  Court  will  not  compel  an  attorney 
to  re-deliver  bills  for  business  done 
by  him,  without  some  suggestion  of 
fraud.     Manning  v.  Brotsn,  81 

8.  In  an  application  to  tax  an  at- 
torney's bill,  the  Court  will  take  judi- 
cial notice  of  his  being  on  the  xolL 
JEx  parte  King,  41 

4.  In  such  an  application,  however, 
it  must  be  sworn  that  there  are  taxable 
items  in  the  bill,  although  the  bill  it- 
self is  exhibited.  /6. 

ATTORNEY'S  CERTIFICATE. 
See  Attorney  and  Client,  5. 

If  an  attorney  neglects  to  take  out 
his  certificate  between  the  15th  ATo- 
vember  and  the  16  th  o(  December,  but 
before  the  expiration  of  the  year  he 
takes  it  out,  he  is  entitled  to  recover  his 
costs  for  business  done  during  the  an- 
certificated  interval,  if  his  neglect  has 
not  been  wilful.  Bowler  v.  Bronm^  80 

ATTORNEY  AND  AGENT. 

See  Attachment,  4,  8,  1 1  — Attor- 
NEY,  4,  18 — Merits,  8. 

ATTORNEY  AND  CLIENT- 
See  Attachment,  5, 11, 12 — Atyor* 
NEY,  2 — Attorney  (Cbanoinq) — 
Staying  Proceedings,  6 — Sunday 
— Taxation — Unqualified  Prac- 
titioner. 

1.  A  bailable  writ  having  been  is- 
sued against  a  defendant  upon  an 
affidavit  of  debt  for  the  amount  of 
several  bills  of  exchange,  the  defen- 
dant's attorney  gave  an  undertaking 
for  the  defendant,  who  was  ikot  ar- 
rested: an  agreement  was  then  made, 
by  which  the  plaintifl*  forbad  any  one 
to  proceed  in  his  name  without  his 
authority,  and  he  agreed  to  give  three 
months'  notice  before  he  prooetfded 
on  the  bill  transactions  between  them, 
and  that  agreement  was  to  set  aside 
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any  writ  or  writs  then  issned  against 
the  defendant.  The  plaintiff's  atior^ 
ney  afterwards  gave  three  months* 
notice  that  he  should  proceed,  and  a 
new  writ  was  subsequently  issued 
upon  a  fresh  affidavit,  upoo  which 
the  defendant  was  arrested.  Upon  a 
motion  to  stay  proceedings,  and  that 
the  defendant  might  he  discharged : — 
Hetdy  that  the  second  writ  was  regu- 
larly issued  without  discontinuing  the 
first  action,  aa  nodiit^  had  been  done 
upon  the  first  writ,  and  sixteen  months 
had  elapsed  since  it  was  issued;  but 
that  the  agreement  meant  that  the 
4)e&ndant  should  have  three  months 
notice  from  the  |:»Wnti^  himself,  and 
that  a  notice  given  by  the  attorney 
was  insufficient;  and,  on  the  latter 
ground,  the  defendant  was  discharged 
out  of  custody.  RyveaYmBunwng^  SI  7 

S.  An  attorney  is  not  justified  in 
proceeding  with  an  action  after  it  has 
been  settlal  between  the  parties  them* 
selves,  though  it  is  known  that  costs 
have  been  incurred,  and  that  the 
plaintiff  himself  is  not  in  a  condition 
to  pay  them ;  it  must  be  shewn  affir* 
matively,  that  the  settlement  was  come 
to  for  the  purpose  of  cheating  the 
attorney,     Jordan  v.  Huntf  666 

S.  Rule  93  of  1  Reg.  Gen.,  H.  T. 
St  Will.  4,  gives  the  attorney  a  lien  on 
a  judgment  obtained  by  him  for  his 
aoBta  as  between  attorney  and  client. 
Watson  V.  Mascall,  638 

4.  An  attorney  who  gives  a  false 
residence  of  his  client,  without  using 
proper  means  to  ascertain  whether  it  is 
correct  or  not,  subjects  himself  to  the 
costs  which  may  be  occasioned  by 
moving  for  an  attachment  against 
him ;  but  he  is  not  liable  to  pay  the 
costs  o£  the  action,  if  he  is  bond  fide 
unable,  afler  proper  inquiry^  to  give 
his  client's  residence.  Neal  v.  HoU 
^  493 

b.  Semble,  that  if  an  attorney  has 
been  admitted  and  does  not  take  out 
his  eertifieete  for  a  year,  he  need  not 
be  re-admitted  previous  to  taking  it 


out;  but  whether  he  need  or  not,  if 
he  has  taken  out  his  certificate  unilsr 
such  drcumatances^  the  client's  inteir^ 
est  will  not  be  affected.  HiUeary  it; 
HungutCf  Bart.^  56 

AUCTIONEER. 

5'ee  Interpleader,  14 — Plea,  i. 

AWARD. 

See  Arbitration  —  Laucabtu 
(Court  op  C.  P.  of),  18— Verdict,  )8* 

1 .  Personal  service  must  be  efieeted 
before  an  attachment  can  be  obtained 
for  non*performaoce  of  an  award  on 
which  an  action  will  lie.  Richmond 
V.  Parkinson,  70S 

2.  If  a  party  proceeds  to  enforce 
an  award  by  attachment  and  after- 
wards by  action,  the  attachment  may 
be  set  aside,  but  only  on  the  terms  of 
the  defendant's  giving  a  bail-bond. 
Earl  of  Lonsdale  v.  Whinnay,     263 

3.  A  rule  for  setting  aside  an  award 
must  appear,  on  the  fiice  of  it,  to  be 
drawn  up  on  reading  the  award  itself 
or  a  copy  of  it;  and  the  Court  will 
not  allow  it  to  be  amended. 

Where  a  rule  for  setting  aside  an 
award  was  drawn  up  on  imperfect 
materials^  and  was  therefore  dis- 
charged; the  Court,  under  special 
ctrcumstanees,  allowed  a  new  rule. 

In  the  King's  Bench,  the  Court 
may  look  at  the  record  on  discussing 
a  motion  for  a  new  trial,  although  the 
rule  is  not  drawn  up  on  reading  it; 
thmvfore,  the  Court  may  look  at  the 
record  on  an  application  to  set  aside 
an  award  made  pursuant  to  an  order 
of  Nisi  Prius,  although  the  rule  is 
not  drawn  up  on  reading  it. 

If  it  clearly  appear,  from  reading 
an  award,  that  the  arbitrator  intended 
to  leave  a  particular  question  of  law 
open,  the  Court  will  consider  it,  al- 
though in  terms  the  arbitrator  may  in 
one  part  of  his  award  have  deter* 
mined  it.     Sherry  v.  Oke,  349 

4.  If  an  arbitrator,  to  whom  a  cause 


AWABD. 
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631 


it  referred  by  order  of  Nid  Prm^ 
tifces  no  notice  in  his  award  oi  a 
power  given  biro  by  tbe  order  to  giro 
tke  defendant  his  costs,  on  the  ground 
of  an  excessive  arrest,  but  does  dis« 
pose  of  the  general  costs  of  tbe  cause, 
the  Court  will  not  interfere  to  give 
the  defendant  his  costs.  Greenwood 
V.  Johnson^  606 

5.  Where  an  award  found  tliat  a 
balance  of  17/.  was  due  from  the 
ptaintiflb  to  the  defendant,  but  con- 
tained no  order  on  the  former  to  pay 
tbe  money,  the  Court  refused  to  grant 
an  attachment  for  nonperformance  of 
the  award.     ScoU  v.  JVUUanu,    508 

BAIL. 

See  Attachment  against  the  Sher- 
iff —  Attachment,  S  —  Bail- 
bond,  4  —  Procedendo  —  Power 
OF  Principal  —  Uniformity  of 
Process  Act,  2 — Scire  Facias,  3. 

1.  A  notice  to  justify  at  eleven,  all 
parties  appearing  at  ten: — Held,  suf- 
ficient. 

A  notice  of  justification,  which 
omitted  to  state  where  the  bail  re- 
sided for  the  last  six  months,  and  also 
whether  they  were  householders 
or  freeholders: — Held^  not  to  be 
cured  by  the  affidavit  of  justifica- 
tion according  to  the  old  rules,  though 
it  contained  those  requisites :  and  time 
to  amend  was  refused,  the  bail  having 
been  put  in  too  late;  and  also  the 
costs  of  opposition.  BeaVs  Bail,  708 

2.  An  affidavit  of  justification, 
which  stated  that  the  property  of  the 
bail  consisted  of  household  furniture 
and  effects,  was  held  not  to  be  suffi- 
cient without  stating  where  the  pro- 
perty was.  Cooper's  Bail,  69ft 

3.  Where  bail  was  put  in  in  this 
form — "  Ely,  by  Cole,**  the  former 
not  being  an  attorney  of  this  Court, 
though  the  latter  was,  the  proceed- 
ings were  held  to  be  informal,  but 
time  was  given  to  amend.  Marden's 
Bail,  654 


4*  An  affidavit  of  justification  of 
bail,  which  merely  states  the  bail 
"  possessed  "  instead  of  **  worth,"  will 
not  be  allowed  to  be  amended.  Na^". 
ior*s  Bail,  4,62 

^.  The  want  of  entry  in  the  book 
of  tbe  notice  of  exception  ia  waived 
by  giving  notice  of  justification. 

A  notioeofjsustificauon,  which  stated 
that  the  bftil  had  resided  for  the  last 
six  months  at  the  parish  of  W^  wiih-> 
out  stating  die  street*  &c,»  held  bad. 

Costs  of  opposition  on  teehiucal 
grounds  are  not  aUowfKi.  JianwelFs 
Bail,  U^ 

6.  An  affidavit  of  justificatkm  of 
bail  suued  that  the  bttl  was.a  hottie* 
keeper  at  S»,  but  did  not  state  thai  he 
resided  there: — Held,  that  this  waa 
a  sufficient  deviation  from  the  ferm 
given  by  the  rule  of  T.  T.  1  WUL  4, 
to  deprive  the  defendant  of  the  costs 
of  justification.  HealdPt  Bail,       4ft$ 

7.  A  two  day's  notice  of  justifica* 
tion  by  a  prisoner,  accompanied  by  an 
affidavit  according  to  the  rule  of  Trin* 
ily  term,  1  Will.  4,  is  bad,  unless  it 
expresses  that  he  is  a  prisoner*  Bui* 
kn*iBail,  ^M 

8.  Keeping  a  brothel  is  not  of  itself 
a  ground  for  rejecting  bail.  Gouge*s 
Bail,  320 

9.  *'  He 's  **  is  sufficient  in  an  af- 
fidavit of  justification  instead  of  "  he 
is." 

The  name  of  a  township,  without 
tlie  name  of  a  street,  suted  to  be  in 
a  certain  parish  named  in  the  notica 
of  bail,  is  sufficient. 

It  is  sufficient  for  a  bail  to  swear  to 
property  over  and  above  ''  what  will 
pay  his  just  debts.'* 

"  Debu,"  without  describing  tbeos 
as  '*  book  debts,"  is  sufficient. . 

"  Yeoman"  is  a  good  description 
of  a  bul.  Lanyon*s  Bail,  8^ 

10.  If  one  of  tbe  bail  below  con** 
sents  to  time  being  given  to  the  defi^n- 
dant  to  perfect  bail  above,  hia  act  is 
binding  upon  both.  Howard  v*  Brad^ 
berry,  92 
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11.  Although  bail  are  oooppoied, 
the  Court  will  not  allow  them  to  jus- 
tify if  it  has  been  satisfied  in  a  prei^i- 
ous  case  that  they  are  unfit.  Laporte*^ 
Bail,  no 

12.  Upon  the  justification  of  bail 
io  a  couBtry  cause,  one  of  the  bail  was 
allowed  time  to  explain  respecting 
aome  property  which  it  was  alleged 
was  mortgaged :  this  being  afterwards 
done-^^^  that  the  defendant  was 
entitled  to  the  coats  of  justification. 
UrunCMhaU,  165 

18«  If  bail  are  opposed  on  the 
ground  of  the  affidavit  of  justifica- 
tion being  defective  in  not  swearing 
that  they  are  '*  worth  **  the  requisite 
amount;  but  it  appears  that  the  bail 
are,  in  fact,  sufficient,  and  afterwards 
justify,  the  defendant  will  not  receive 
the  costs  of  justifying  bail,  but  he  will 
not  pay  the  costs  of  opposing.  Pr>p- 
joi/s  Bail,  170 

1 4.  Bail  coming  up  a  second  time 
to  justify  must  pay  or  deposit  the  costs 
of  a  former  unsuccessful  attempt;  and 
where  costs  are  payable,  the  defen- 
dant's being  in  prison  will  not  excuse 
him  from  payment.    Pasmore's  Bail, 

214 

15.  Where  bail  made  a  motion  in 
the  name  of  an  attorney,  who  denied 
having  given  any  authority  to  allow 
his  name  to  be  used,  the  Court  dis- 
charged the  rule;  but  refused  to  make 
an  order  for  costs  against  the  person 
making  the  affidavit,  on  the  ground 
that  he  was  not  before  the  Court. 
To  obtain  such  costs,  a  special  appli- 
cation must  be  made  against  him. 
Norton  v.  Curtis,  245 

1 6.  The  4th  rule  of  Trinity  term, 
I  Will,  4,  which  directs,  that,  if  a 
plaintiff  does  not  give  one  day's  no- 
tice of  exception,  where  the  bail  jus- 
tify by  affidavit  under  the  new  rules, 
the  recognizance  may  be  taken  out  of 
Court,  does  not  apply  where  the  bail 
are  put  in  in  that  mode  after  the  re- 
gular time  for  putting  in  bail  has  ex- 


pired, Imf  then  the  bail  mint  adinlijr 
justify  as  formerly,  before  a  motion 
can  be  made  to  set  aside  proeeediags 
upoD  the  ground  that  bail  have  bedn 
been  put  in  and  justified.  The  King 
V.  WiU&n,  jtS6 

BAIL  (ADDING). 
See  Merits,  4« 

BAIL  (RELIEF  OF). 
See  Bail,  10 — Bail-bokd,  6. 

1.  Where  a  defendant  has  been 
committed  to  Newgate  by  Commis- 
sioners of  bankrupt,  the  Common 
Pleas  cannot  bring  him  up  that  he 
may  be  rendered  in  discharge  of  his 
bail,  but  they  will  enlarge  the  time 
for  his  render,  although  not  "  till  he 
has  passed  his  last  examination." 
fVaugh  V.  Ashford,  ISS 

2.  Where  bail  would  be  fixed  by 
an  indulgence  granted  by  the  Court, 
such  terms  will  be  imposed  upon  the 
plaintiff  as  will  give  the  bail  an  op- 
portunity of  freeing  himself  from  his 
liability.  Bradley  v,  Bailey,  111 

BAIL-BOND. 

See  Capias,  8. 

1.  After  a  rule  nisi  had  been  ob- 
tained for  cancelling  a  bail-bond  for  a 
defect  in  the  affidavit  to  hold  to  bail, 
the  plaintiff  offered  to  consent  to  a 
Judge's  order  to  the  same  effect,  the 
costs  to  be  costs  in  the  cause  and  no 
action  to  be  brought: — Held,  that, 
notwithstanding  this  offer,  the  defen- 
dant was  entitled  to  have  his  rule 
made  absolute  with  costs.  Clarke  v. 
Crock/ord,  693 

2.  Where  a  bail-bond  is  cancelled, 
the  plaintiff  is  not  bound  to  accept  an 
appearance  by  the  defendant,  though 
the  entry  of  it  was  mentioned  as  a 
condition  in  the  rule  ntsu  Perring  v. 
Turner,  1 5 

3.  A  defendant  having  been  ar- 
rested, the  plaintiff,  on  the  ground  of 


BAIL-BOND. 


BREACH  OF  CONTRACT.  8» 


«oine  irregulaority,  diseontmued  4be 
aodon,  and  paid  the  costs*  He  again 
wasted  the  defendant  by  leave  of  a 
Judge,  and  the  sheriff,  not  having  had 
iiotke  of  the  discontinuance  of  the 
fitst  action,  detained  the  defendant 
for  some  time  on  both  writs;  but  it 
appeared  that  the  defendant  had  in 
fact  suffered  no  inconvenience,  as,  be- 
fore he  tendered  bail  on  the  second 
writ,  the  sheriff  had  notice  served  on 
him  of  the  discontinuance  of  the  first 
action.  The  Court,  under  these  cir- 
cumstances, refused  to  interfere,  or 
to  order  the  bail-bond  to  be  cancelled, 
on  the  ground  that  the  6rst  action  was 
not  completely  discontinued.  Pfice  v. 
Day,  463 

4.  A  plaintiff  can  in  no  case  have 
the  bail-bond  to  stand  as  a  security, 
(though  it  may  clearly  appear  that, 
im  point  of  fact,  he  has  been  prevented 
from  going  to  trial  by  bail  above  not 
being  perfected  in  due  time),  unless 
be  has  declared  de  bene  esse  against 
the  original  defendant;  neither  can  the 
Court  impose  terms  on  the  defendant 
where  the  application  is  by  bail  to 
stay  proceedings  on  payment  o{  costs, 
bail  above  being  perfected.  Call  v. 
Thelwell,  445 

5.  A  bail-bond  was  given  to  the 
sheriff  on  the  24th  of  November ,  and 
it  recited  that  the  defendant  had  been 
arrested  on  the  17th:  bail  above  not 
having  been  put  in  within  due  time 
after  the  17th,  the  plaintiff  took  an 
assignment  of  the  bail-bond.  Upon 
tnotion  to  set  aside  the  assignment  as 
having  been  made  too  early,  upon  an 
affidavit  that  the  recital  in  the  bond 
was  false — that,  in  fact,  no  arrest  was 
made,  but  only  a  letter  sent,  and  that 
therefore  the  writ  could  not  be  said 
to  be  executed  till  the  S4th,  when  the 

'  bond  was  given,  the  Court  refused  to 
interfere.  Call  v.  Thelwell,  443 

6.  The  rule  of -/If.,  59  G.  3,  K.B. 
IS  now  adopted  into  the  practice  of 
the  Court  of  Exchequer ;  and,  there- 


fore, bail  or  theri£Gi,  applying  for  re* 
Uef,  most  comply  with  the  terms  of 
that  rule.  An  affidavit  by  bail,  ap* 
pljring  to  stay  proceedings  on  payment 
of  costs,  which  stated  that  the  appl^ 
cation  was  made  for  their  own  indem- 
nity, instead  oStmly  indenmicy,  was 
Ae/(^ insufficient.  CaUv.  Tkelnell.^yu 
7.  It  is  not  necessary  that  the  aa» 
signment  of  a  bail-bond  by  the  sheriff 
under  the  4th  Anne^  c»  16,  s.  9<^ 
should  be  attested  by  the  xmovm^ 
nesses,  in  whose  presence  it  mual  be 
made  at  the  time  of  the  assignment. 
PAt/ips  V.  Barlen,  9U 

BANKRUPT. 

See  Bail  (Rblibf  oy),  1. 

In  answer  to  an  action  by  ai  land- 
lord against  the  assignees  of  a  bank- 
rupt  for  rent,  the  latter  may  plead 
that  the  term  did  not  vest  in  them ; 
and  to  avoid  the  effect  of  1  &  S 
Will.  4,  c.  56,  s.  25,  also,  that  it  did 
vest,  but  that  they  abandoned  it,  and 
were  not  therefore  liable.  Thompson 
V.  Bradbury ,  147 

BARRISTER. 
See  AaBiTRATion,  5. 

BEDCHAMBER  (LORD  OF). 
See  ParviLBOB  from  Arbbst,  3, 

BILL  OF  EXCHANGE. 

See  Plba,  2,  11,  14,  16,  21,  22-^ 
Rbpucation,  3,  4,  5,  6 — Staximo 
Procbedinos,  2 — Vbnub,  10. 

BISHOP. 

See  Sbqdbstration,  I . 

BOND. 
See  Plea,  1. 

BREACH  OF  CONTRACT^ 
See  Intbrest* 
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CAPIAS. 


CERTIORARI. 


CAPIAS. 

See  Affidavit  of  Debt,  6 — In- 
dorsement on  Process — Sheriff's 
Return. 

1.  If  the  defendant's  residence  is 
sufficiently  described  in  a  ea^ptqs^  with 
the  exception  of  the  cottnty,  that  de- 
fect is  supplied  by  the  direction  to 
die  sheriflT.     Perring  v.  Turner,     15 

S#  A  oapiaSf  which  was  in  this 
form,  *'  if  se  shall  be  found  in  your 
bailiwick/'  instead  of  "  if  the  shall/' 
Arc,  was  held  not  to  be  so  defective 
as  to  warrant  the  Court  in  discharging 
the  defendant  from  custody.  Sutton 
V.  Burgess,  489 

5.  An  indorsement  on  the  copy  of  a 
capias  served  on  a  defendant  at  the 
time  of  the  arrest,  which  required  the 
defendant  to  pay  the  debt  within  four 
days  from  the  arrest  or  service  thereof: 
— Held,  sufficient.  Ih, 

4.  If  the  warning  in  a  capias  is 
placed  at  the  foot  of  the  writ,  it  is 
only  necessary  in  the  body  to  intro- 
duce the  words  **  hereunder  written," 
and  not  ''indorsed  hereon"  besides. 
Bridgman  v.  Curgenven,  1 

5.  The  omission  of  immaterial  par- 
ticles in  the  writ  of  capias  is  not  an 
irregularity  of  which  the  Court  will 
take  notice,  if  the  omissions  do  not 
alter  the  meaning  of  the  writ.  Forbes 
V.  Mason,  104 

6.  Quaere,  whether  it  is  necessary 
to  state  in  a  capias  the  county  in 
which  a  defendant  is  supposed  to  re- 
side?    Border  v.  Levi,  150 

7.  A  writ  of  capias  directed  to  the 
**  sherifis  "  of  Middlesex  is  irregular. 
Jackson  v.  Jackson,  182 

8.  A  defendant  being  arrested  on 
a  writ,  which  stated  the  action  to  be 
trespass  on  the  case  upon  promises, 
an  application  was  made  by  the  de- 
fendant to  a  Judge  to  be  discharged, 
on  the  ground  that  the  form  of  action 
was  misdescribed,  but  it  was  refused. 
He  then  gavse  a  bail-bond^  and  special 


bail  n«t  having  been  put  in  in'  doe 
time,  the  plaintiff  took  an  assignment 
of  the  bail-bond  and  proceeded  upon 
it.  The  bail,  having  taken  out  sum- 
monses to  stay  proceedings  without 
success,  applied  to  the  Court  to  set 
aside  the  capias  against  the  original 
defendant :  the  Court  refused  to  in- 
terfere.    Gumey  v.  Hopkinson,  189 

9.  A  writ  of  capias  to  answer  the 
plaintiff  in  an  action  of  trespass  on  the 
case  upon  promises  is  merely  irre- 
gular and  not  void,  and  a  defendant, 
to  avail  himself  of  the  objection,  must 
apply  in  proper  time.  Ih, 

10.  The  Court  will  not  amend  a 
writ  of  capias  in  the  direction. 

Semble,  that  Middesex,  (put  by 
mistake  for  Middlesex  in  a  writ  of 
capias,)  does  not  vitiate  the  writ,  so 
as  to  entitle  the  defendant  to  set  it 
aside,  and  to  a  disdiarge  from  cus- 
tody.    Colston  V.  Berens,  253 

CENTRAL  CRIMINAL  COURT. 

The  Court  of  King^s  Bench  will, 
under  special  circumstances,  remove 
an  indictment  for  a  misdemeanour 
from  the  Central  Criminal  Court* 
Rex  V.  Caldecott,  SI 5 

CERTIORARL 

See  Central  Cbocinal  Court — In« 
FSBioB  Jurisdiction,  1,  2. 

1 .  If  a  plaintiff  without  improper 
motives  has  removed  a  judgment  intft 
a  superior  Court  by  an  irregular  writ 
of  certiorari,  issued  without  leave  of 
the  Court,  such  amendments  wiU  be 
allowed,  and  terms  imposed,  as  wffi 
enable  him  to  avail  himself  of  the 
judgment,  without  prejudice  to  the 
defendant.     Howell  v.  Breedon,    dd4 

2.  The  Court  will  not  quash  a  writ 
of  certiorari,  unless  there  is  an  ad-r 
mission,  or  something  tantamouor  to> 
it,  by  the  party  suing  it  out,  that  he 
has  done  so  for  the  purpose  of  deiayw 
Landens  v.  SheU,  M 
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CHAMBERS  (APPLICATION 

AT). 

See  lNTkRPLEAI>ER,  7.  - 

CHAPLAIN  (KING'S). 
See  Privilege  from  Arrest,  t. 

CHARGING  IN  EXECUTION. 

See  Foreign  Judgment. 

Where  a  defendant  has  been  taken 
in  execution  on  a  ca.  sa.y  and  he  af- 
terwards removes  himself  into  the 
custody  of  the  marshal,  the  plaintiff 
is  neitlier  obliged  to  carry  in  the  roll, 
nor  to  charge  him  in  execution. 
Deemer  v.  Brooker^  576 

CHECK. 
See  Plea,  3. 

CHURCHWARDEN. 
See  Mandamus,  2. 

CLERGYMAN. 
See  Outlawry,  8. 

COGNOVIT. 

See  Prisoner,  1. 

1.  The  Court  refused  to  grant  a 
rule  for  setting  aside  a  cognovit  at  the 
instance  of  the  defendant,  because  it 
was  not  stamped.  Clarke  Y.Jones,  277 

2.  No  notice  to  tax  is  necessary 
when  a  defendant  appears  in  person 
and  gives  a  cognovit^  which  is  good, 
tiiougb  there  is  no  declaration.        lb. 

d.  Under  a  cognovit^  by  which  it 
is  agreed,  that  no  judgment  is  to  be 
sigined,  or  execution  issued,  unless 
default  made  in  payment  of  a  certain 
snm,  with  costs,  by  instalments,  the 
plaintiff  may  sign  judgment  and  issue 
exeotttioD  for  thewholesum,  if  default 
is  made  in  one  instalment.  Rose  v. 
TovMinsoHj  49 

4.  A  cognovit  containing  terms  of 
agreement  must  be  stamped ;  but  it 
is  sufficient,  to  support  an  execution 


under  it,  if  it  is  stamped  by  the  time 
cause  is  shewn  against  a  rule  for 
setting  aside  the  execution,  on  the 
ground  of  its  not  having  been  stamped. 
Rose  V.  TombUnsonf  49 

COLLUSION. 

See  Attaghwent  against  ths  She* 
RIFT — Attachment,  d; 

COMMISSION    TO    EXAMINE 
WITNESSES. 

See  Foreign  Witness,  ?. 

COMMISSIONEli. 

See  Affidavit  (entitling),  2^ 

COMPOSITION. 
See  Amendment,  1 — Plea,  20. 

COMPOUNDING  PENAL 
ACTION. 

Leave  of  the  Court  for  compound- 
ing a  penal  action,  where  the  Crown 
is  entitled  to  a  portion  of  the  penalty, 
cannot  be  obtained  without  the  con- 
sent of  the  Attorney-General.  Rex 
V.  Gibbs,  S45 

CONCLUSION, 
See  Plea,  19. 

CONDITION. 

See  Amendment,  4. 

CONDITION  (BREACH  OF). 
See  Merits,  4. 

CONDUCT  MONEY. 

See  SuBPCENA,  4 — Witness. 

CONFESSION  AND  AVOID- 
ANCE. 

See  Plea,  24. 

CONSIDERATION. 

See  Plea,  3,  4,  11,  16,  «0,  21, 22 — 
Rbpleadbr — REPUCAXicm,  4,  S.  - 
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CONSOLIDATING  ACTIONS. 

Where  six  actions  of  trover  had 
been  brought  against  the  same  de- 
fendant by  different  plaintiffs  em- 
ploying the  same  attorney,  the  Court 
refused  to  order  the  proceedings  in 
five  of  them  to  be  stayed  to  abide 
the  result  of  one,  it  being  sworn  that 
the  causes  of  action  were  different  in 
all  of  them*  NickolUy.Lefnre^  185 

CONTEMPT. 

See  Attornb7,  8, 12. 

CONTEMPT  OF  PROCESS. 

Mere  violent  snatching  an  original 
writ  of  summons  from  the  person 
serving  a  copy  of  it  is  not  a  contempt 
of  the  process  of  the  Court*  Wethet 
V.  Whitely,  536 

CONTINGENCY. 
See  Insolvent,  2. 

COSTS. 

Set  Akrest  (without  probable 
Cause),  1,2,  3  —  Attachment, 
St  — Attorney's  Certificate  — 
Attorney  and  Client,  3,  4 — 
Award,  4 — Bail,  1,  5,  6,  12,  13, 
1 4,  1 5 — Bail-Bond,  1  —  County 
Court,  1,  2 — Court  of  Requests, 
1,  2 — Demubrbr-Books,  1,  2 
— Executor,  1,  2,  8,  4,  5 — In- 
quiry (Writ  of) — Judges'  Cer- 
tificate— Master's  Discretion, 
1 — Merits,  5  —  Neolioence  — 
Payment  into  Court,  1 — Police 
Officer — Security  for  Costs — 
Set-ofp — Sittings,  1  — Slander 
— Staying  Proceedings,  1,  2 — 
Taxation  —  Unnecessary  Pro- 
ceedings. 

1.  An  action  for  a  nuisance  (to 
which  a  plea  of  the  general  issue  only 
was  pleaded  I  before  the  new  rules  of 
pleading,)  was  referred  to  an  arbi-< 
trator,  who  found  that  the  plaintiff 
had  not  proved  that  the  defendant 


was  the  cause  of  the  injury,  and  he 
ordered  a  nonsuit  to  be  entered,  but 
he  also  ordered  that  the  defendant 
should  remove  the  nuisance  within  a 
month : — Held^  that  this  was  a  find- 
ing substantially  in  favour  of  the  de- 
fendant, and  that  he  was  entitled  to 
the  expense  of  all  witnesses  who 
could  be  material  under  the  general 
issue.     Radcl^e  v.  Hall,  802 

2.  The  Master,  in  taxing  the  ex- 
penses of  witnesses,  according  to  a 
certain  scale,  cannot  allow  more  than 
is  actually  paid  for  their  travelling 
expenses*  Ih. 

3.  In  an  action  of  trespass  for  in- 
jury to  a  wall,  the  defendant  justi- 
fied under  the  Building  Act,  and  the 
plaintiff  was  nonsuited.  The  Master 
thereupon  taxed  to  the  defendant 
treble  costs  under  the  100th  section 
of  that  act.  A  motion  was  made  to 
review  the  Master's  taxation  on  the 
ground  that  the  defendant  ought  to 
have  obtained  leave  to  enter  a  sug- 
gestion under  the  act,  which  only 
gave  the  defendant  costs  upon  a 
judgment  for  costs.  The  Court  dis- 
cliarged  the  rule.    Wells  v.  Ody^  799 

4.  A  clause  in  a  local  act,  which 
appointed  commissioners  for  certaia 
purposes,  prohibited  them  under  a 
penalty  from  acting  or  voting  where 
they  were  personally  interested.  One 
of  the  commissioners  being  sued  for 
the  penalty,  the  plaintiff  was  non- 
suited:— Held,  tliat  the  action  could 
not  be  said  to  be  brought  for  ''an 
act  or  thing  done  under  the  act,"  so 
as  to  entitle  the  defendant  to  treble 
costs  under  another  clause  of  the  act. 
CharlesworthY.Rudgard,  517 

COSTS  (IN  THE  CAUSE). 

Where  a  rule  nisi  is  obtained  to 
reduce  the  plaintifTs  damages,  or  set 
the  verdict  aside,  the  plaintiff  is  not 
entitled  to  the  costs  of  opposing  the 
rule  as  costs  in  the  cause,  although 
he  succeeds  upon  one  of  the  altema* 
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rives  offered  by  the  rule,  unless  he 
gives  notice  to  the  opposite  party  of 
bis  intention  to  abandon  the  other. 
M* Andrew  v.  Adamty  ISO 

COSTS  (OF  FORMER  TRIAL> 

If  a  Judge,  of  his  own  authority, 
discharges  a  jury  from  giving  a  ver- 
dict, on  the  ground  of  their  not  being 
able  to  agree,  the  party  ultimately 
successful  will  not  be  entitled  to  the 
costs  of  the  first  attempt  at  trial. 
Seely  v.  Powers,  372 

COSTS  (OF  THE  DAY). 

].  The  motion  for  costs  for  not 
proceeding  to  trial  is  for  a  rule  to  be 
absolute  in  four  days,  unless  cause  is 
shewn  in  the  meantime.  Robinson  v. 
Bobinsonj  177 

a.  Where  a  cause,  standing  in  the 
paper  is  postponed  at  the  instance  of 
the  plaintiff*,  on  payment  of  costs  by 
him,  the  defendant  is  entitled  to  no 
more  costs  than  he  would  have  been 
entitled  to,  if  the  record  had  been 
withdrawn.     Walker  v.  Lmnej      504 

COUNSEL. 

See  Juryman — Wait  of  Taial,  4. 

COUNSEL'S  SIGNATURE. 

See  Plea,  17 — Serjeant. 

Where  the  Vice-Chancellor  di- 
rected the  opinion  of  the  Court  to  be 
taken  on  a  special  case,  the  Court 
would  not  permit  it  to  be  entered  for 
argument  with  the  signature  of  a 
Master  in  Chancery,  who  had  settled 
it,  instead  of  the  signature  of  eounsel ; 
but  this  Court  will  not  compel  an  at- 
torney to  lay  the  case  before  counsel 
for  the  purpose  of  signature.  Roy  v. 
ChampneySy  1 05 

COUNTY  COURT. 

See  Sheriff,  9. 
1.  In  an  action  to  recover  a  sum 
of  ^U  Zs,  (as  claimed  by  the  particu- 
lars of  demand),  the  defendant  paid 

VOL.  III. 


1 2.  1 8f •  into  Court  under  rule  1 9  of 
H.  T.  4  mil.  4,  which  the  plaintiff* 
took  out  in  full  satisfaction  of  the  ac- 
tion. The  cause  of  action  arose,  and 
both  parties  lived,  within  the  juris- 
diction  of  the  County  Court  of  Car'" 
diganihke:  and  by  order  of  a  Judge 
the  defendant  was  allowed  to  enteF  9 
suggestion  on  the  roll  of  these  facts, 
and  that  the  action  was  brought  for  a 
sum  under  40<.,  and  further  proceed- 
ings were  stayed,  with  the  view  of 
depriving  the  plaintiff"  of  his  costs ; 
but  the  Court  set  aside  the  order,  od 
account  of  the  form  of  the  rule  for 
paying  money  into  Court,  the  late- 
ness of  the  application,  and  its  not 
clearly  appearing  that  the  action  was 
brought  for  less  than  40«.  Far  rent 
V,  Morgan^  79i 

2.  The  fact  of  the  plaiutiff^s  cause 
of  action  not  exceeding  40^.  and  the 
defendant  being  resident  within  the 
county  of  Middlesex^  and  liable  to  be 
summoned  to  the  County  Court,  can- 
not be  pleaded.     Sandall  v.  Bennett, 

S94 

COURT  OF  REQUESTS. 

1.  The  defendant  is  entitled  to 
have  a  suggestion  entered  under  the 
London  Court  of  Requests  Act, 
though  the  cause  was  tried  before 
the  sheriff*  by  the  defendant's  bon« 
sent,  and  though  the  motion  for  that 
purpose  was  not  made  till  after  the 
costs  had  been  taxed,  final  judgment 
signed  and  execution  issued :  and  an 
affidavit  which  states  that  the  defen- 
dant is  a  siik  broker,  and  has  a  ware- 
house and  a  counting-house  in  ZoNcfon, 
and  that  he  constantly  lived  and  re- 
sided there  at  the  time  the  cause  of 
action  accrued,  and  till  the  commence- 
ment of  the  suit,  sufficiently  shews 
that  he  sought  a  livelihood  in  London 
at  the  time  of  the  commencement  of 
the  action  within  the  meaning  of  the 
act.     Bimd  v.  Bailey,  808 

2.  An  action  for  the  use  and  occu- 
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D.  p.  c. 


800  CASES   ON   POINTS   OF   PRACTICE,   EXCH* 

1835.  defendant  or  defendants  may  have  for  costs  in  any  other 
cases  by  law.  If  the  defendant,  therefore,  is  entitled  to 
treble  costs,  as  it  is  admitted  he  is,  they  will  be  taxed  to  the 
defendant  in  the  same  way  as  single  costs,  and  there  will  be 
nothing  incongruous  on  the  record.  There  may  be  cases 
where  it  would  be  proper  to  apply  to  the  Court  to  be  al- 
lowed treble  costs;  but,  where  there  is  no  doubt  about  the 
right  of  the  party  to  the  costs,  it  has  not  been  usual  for 
him  to  apply  to  enter  a  suggestion.  The  words  of  the  1 1 
Geo.  2,  c.  19,  s.  22  are  nearly  the  same  as  the  present, 
videlicet,  "  that  the  defendant  shall  recover  double  costs 
of  suit  on  a  nonsuit  or  verdict  for  him  ;**  and,  upon  that  act, 
double  costs  are  taxed  to  the  defendant  in  the  usual  way 
without  any  suggestion;  Johnson  v.  Lawson  (a),  Staniland 
V.  Ludlam  (6). 

BomptiSf  Serjt.,  in  support  of  the  rule. — There  is  no- 
thing on  the  record  to  shew  that  any  thing  more  than  com- 
mon costs  ought  to  have  been  taxed.  A  suggestion  ought 
to  have  been  entered ;  and  it  appears  from  several  cases 
that  the  defendant  is  too  late  to  enter  a  suggestion  after « 
final  judgment  signed.  Calvert  y»  Everard  (e),  Watehorn 
v.  Cook  {d)i  and  Hippisley  v.  Layng  (e).  On  the  record, 
the  plaintiff*  appears  to  have  been  nonsuited^  and  therefore 
nothing  but  the  common  costs  on  a  nonsuit  ought  to  have 
been  taxed.  The  form  of  the  judgment  is  for  so  much 
costs  sustuned.  How  can  it  be  said  that  the  plaintiffhas  sus- 
tallied  treble  costs?  The  judgment  ought  to  have  been  for 
treble  costs;  and  in  Collins  y.  Poney  {/),  the  Court  or- 

(a)  9  Moo.  642;  2  Bing.  341.  Prac.  988|9th  ed.,  it  is  said,  where 

(ti)  7DowI.  &  R.  484;  4  B.  &  G.  it  does  not  appear  on  the  Tace  of 

889.  the  record,  that  the  defendant  is 

(c)  5  M.  &  SeL  610.  .  entitled  to  the  benefit  of  the  ad, 

(d)  2  M.  &  Sel.  348.  (as  where  he  pleads  the  general 

(e)  4  B.  &  G.  863;  7D.  &  R.  issue),  there  is  no  particular  mode 
265,  S.G.  appointed    for   recovery   of  the 

(/)  9  East,  322.    In  Tidd's      costs.    The  proper  mode  after  a 


BASTER  TERM,  5  WILL.  lY.  801 

dered  a  suggestion  to  be  entered  under  circumstances  pre-  1835. 
cisely  similar  to  the  present^  and  it  does  not  appear  to 
have  been  there  supposed  that  the  defendant  could  have 
treble  costs  without  a  suggestion.  The  act  is  highly  penal  * 
so  far  as  regards  the  infliction  of  treble  costs.  As  there  is 
nothings  thereforei  on  the  record  to  authorize  the  taxation 
of  treble  costs^  without  a  judgment  for  that  purpose  ac- 
cording to  the  words  of  the  actj  the  Master's  taxation 
ought  to  be  reviewed. 

Lord  Abinger^  C.  B. — It  does  not  appear  at  present 
that  final  judgment  is  signed;  and^  if  it  should  be  entered 
up  for  treble  costs  without  a  suggestion,  the  plaintiflF  will 
have  the  benefit  of  the  objection,  if  it  is  available.  But, 
as  we  are  bound  to  allow  a  suggestion,  there  is  no  reason 
why  we  should  not  allow  the  judgment  to  be  amended  if 
necessary. 

Parke,  B. — It  appears  to  me,  that,  as  the  defendant  is 
entitled  by  the  act  under  the  circumstances  to  treble  costs, 
it  was  the  duty  of  the  Master  to  tax  treble  costs.  At  pre- 
sent it  is  unnecessary  to  say  whether  a  suggestion  ought 
to  be  entered  or  not*  If  it  is,  it  can  only  be  necessary  upon 
the  peculiar  language  of  the  100th  section;  for,  if  the  words 
had  been,  that  he  shall  recover  treble  costs,  no  doubt  it 
would  have  been  unnecessary.  The  cases  upon  the  1 1 
Geo.  2,  c.  19,  which  have  been  cited,  are  express  decisions 
to  that  effect;  even  if  it  were  necessary  to  amend,  I  have 
no  doubt  this  Court  would  give  leave  to  do  so.  .  In  some 
Oases  there  must  be  a  suggestion,  as  in  sev.eral  of  the  cases 
which  have  been  cited  in  support  of  this  motion,  where 
the  object  was  to  deprive  the  plaintiff  of  costs;  and  there- 
nonsuit  or  verdict  for  the  defen-  roll,  which  suggestion .  should  be 
dant,  is  to  apply  to  the  Court  entered  before  the  entry  of  final 
upon  an  affidavit  of  the  facts  for  judgmeat. 
leave  to  enter  a  suggestion  on  the 
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1835.  defendant  or  defendants  may  have  for  costs  in  any  other 
cases  by  law.  If  the  defendant^  therefore,  is  entitled  to 
treble  costs,  as  it  is  admitted  he  is,  they  will  be  taxed  to  the 
defendant  in  the  same  way  as  single  costs,  and  there  will  be 
nothing  incongruous  on  the  record.  There  may  be  cases 
where  it  would  be  proper  to  apply  to  the  Court  to  be  al- 
lowed treble  costs;  but,  where  there  is  no  doubt  about  the 
right  of  the  party  to  the  costs,  it  has  not  been  usual  for 
him  to  apply  to  enter  a  suggestion*  The  words  of  the  II 
Geo.  2,  c.  19,  s,  22  are  nearly  the  same  as  the  present, 
videlicet,  "  that  the  defendant  shall  recover  double  costs 
of  suit  on  a  nonsuit  or  verdict  for  him;**  and,  upon  that  act, 
double  costs  are  taxed  to  the  defendant  in  the  usual  way 
without  any  suggestion.  Johnson  v.  Lawson  (a),  Staniland 
V.  Ludlam  (6). 

BompaSf  Serjt.,  in  support  of  the  rule. — ^There  is  no- 
thing on  the  record  to  shew  that  any  thing  more  than  com- 
mon costs  ought  to  have  been  taxed.  A  suggestion  ought 
to  have  been  entered ;  and  it  appears  from  several  cases 
that  the  defendant  is  too  late  to  enter  a  suggestion  after  . 
final  judgment  signed.  Calvert  v,  Everard  (c),  Watchorn 
v.  Cook  {d),  and  Hippisley  v.  Layng  (e).  On  the  record, 
the  plaintiff*  appears  to  have  been  nonsuited^  and  therefore 
nothing  but  the  common  costs  on  a  nonsuit  ought  to  have 
been  taxed.  The  form  of  the  judgment  is  for  so  much 
costs  sustained.  How  can  it  be  said  that  the  plaintiffhas  sus- 
tained treble  costs?  The  judgment  ought  to  have  been  for 
treble  costs;  and  in  Collins  y.  Poney  {/),  the  Court  or- 

(a)  9  Moo.  642;  2  Bing.  341.  Prac.  988,9th  ed., it  is  said,  where 

(t)  7DowI.  &.  R.  484 ;  4  B.  &  G.  it  does  not  appear  on  the  Tace  of 

889.  -  the  record,  that  the  defendant  is 

(c)  5  M.  &  SeL  610.  .  entitled  to  the  benefit  of  the  act, 

{d)  2  M.  &  Sel.  348.  (as  where  he  pleads  the  general 

(e)  4  B.  &  G.  863;  7  D.  &  R.  issue),  there  is  no  particular  mode 

265,  S.G.  appointed    for   recovery   of  the 

(/)  9  East,  322.    In  Tidd's  costs.    The  proper  mode  after  a 
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dered  a  suggestion  to  be  entered  under  circumstances  pre-  1835. 
cisely  similar  to  the  present^  and  it  does  not  appear  to 
have  been  there  supposed  that  the  defendant  could  have 
treble  costs  without  a  suggestion.  The  act  is  highly  penal  • 
so  far  as  regards  the  infliction  of  treble  costs.  As  there  is 
nothings  therefbrei  on  the  record  to  authorize  the  taxation 
of  treble  costs^  without  a  judgment  for  that  purpose  ac- 
cording to  the  words  of  the  act,  the  Master's  taxation 
ought  to  be  reviewed. 

Lord  AbingeRi  C.  B. — It  does  not  appear  at  present 
that  final  judgment  is  signed;  and,  if  it  should  be  entered 
up  for  treble  costs  without  a  suggestion,  the  plaintiflF  will 
have  the  benefit  of  the  objection,  if  it  b  available.  But, 
as  we  are  bound  to  allow  a  suggestion,  there  is  no  reason 
why  we  should  not  allow  the  judgment  to  be  amended  if 
necessary. 

Parke,  B. — ^It  appears  to  me,  that,  as  the  defendant  is 
entitled  by  the  act  under  the  circumstances  to  treble  costs, 
it  was  the  duty  of  the  Master  to  tax  treble  costs.  At  pre- 
sent it  is  unnecessary  to  say  whether  a  suggestion  ought 
to  be  .entered  or  not*  If  it  is,  it  can  only  be  necessary  upon 
the  peculiar  language  of  the  100th  section;  for,  if  the  words 
had  been,  that  he  shall  recover  treble  costs,  no  doubt  it 
would  have  been  unnecessary.  The  cases  upon .  the  1 1 
Geo.  2,  c.  19,  which  have  been  cited,  are  express  decisions 
to  that  effect;  even  if  it  were  necessary  to  amend,  I  have 
no  doubt  this  Court  would  give  leave  to  do  so.  .  In  some 
Cases  there  must  be  a  suggestion,  as  in  several  of  the  cases 
which  have  been  cited  in  support  of  this  motion,  where 
the  object  was  to  deprive  the  plaintiff  of  costs;  and  there- 
nonsuit  or  verdict  for  the  defen-  roll,  which  suggestion ,  shoald  be 
dant»  18  to  apply  to  the  Court  entered  before  the  entry  of  final 
upon  an  affidavit  of  the  facts  for  judgment, 
leave  to  enter  a  suggestion  on  the 
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1835.  defendant  or  defendants  may  have  for  costs  in  any  other 
cases  by  law.  If  the  defendant,  therefore,  is  entitled  to 
treble  costs,  as  it  is  admitted  he  is,  they  will  be  taxed  to  the 
defendant  in  the  same  way  as  single  costs,  and  there  will  be 
nothing  incongruous  on  the  record.  There  may  be  cases 
where  it  would  be  proper  to  apply  to  the  Court  to  be  al- 
lowed treble  costs;  but,  where  there  is  no  doubt  about  the 
right  of  the  party  to  the  costs,  it  has  not  been  usual  for 
him  to  apply  to  enter  a  suggestion.  The  words  of  the  II 
Geo.  2,  c.  19,  s.  22  are  nearly  the  same  as  the  present, 
videlicet,  "  that  the  defendant  shall  recover  double  costs 
of  suit  on  a  nonsuit  or  verdict  for  him  ;*'  and,  upon  that  act, 
double  costs  are  taxed  to  the  defendant  in  the  usual  way 
without  any  suggestion;  Johnson  v.  Lawson  (a),  Staniland 
V.  Ludlam  (6). 

Bompas,  Serjt.,  in  support  of  the  rule. — ^There  is  no- 
thing on  the  record  to  shew  that  any  thing  more  than  com- 
mon costs  ought  to  have  been  taxed.  A  suggestion  ought 
to  have  been  entered ;  and  it  appears  from  several  cases 
that  the  defendant  is  too  late  to  enter  a  suggestion  after  . 
final  judgment  signed.  Calvert  v.  Everard  (c),  Wdtchorn 
V.  Cook  {d),  and  Hippisley  v.  Layng  (e).  On  the  record, 
the  plaintiff  appears  to  have  been  nonsuited,  and  therefore 
nothing  but  the  common  costs  on  a  nonsuit  ought  to  have 
been  taxed.  The  form  of  the  judgment  is  for  so  much 
costs  sustained.  How  can  it  be  said  that  the  plaintiff  has  sus- 
tained treble  costs?  The  judgment  ought  to  have  been  for 
treble  costs;  and  in  Collins  y.  Poney  {/),  the  Court  or- 

(a)  9  Moo.  642;  2  Btng.  341.  Prac.  988,9th  ed.,  it  is  said,  where 

(t)  7DowI.  &.  R.  484 ;  4  B.  &  G.  it  does  not  appear  on  the  Tace  of 

889.  '  the  record,  that  the  defendant  is 

(c)  5  M.  &  Sel.  510.  .  entitled  to  the  benefit  of  the  act, 

(d)  2  M.  &  Sel.  348.  (as  where  he  pleads  the  general 

(e)  4  B.  &  G.  863;  7  D.  &  R.  issae),  there  is  no  particular  mode 
265,  S.G.  appointed   for   recovery   of  the 

(/)  9  East,  322.    In  Tidd's      costs.    The  proper  mode  after  a 
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dered  a  suggestion  to  be  entered  under  circumstances  pre-  1835. 
cisely  similar  to  the  present,  and  it  does  not  appear  to 
have  been  there  supposed  that  the  defendant  could  have 
treble  costs  without  a  suggestion.  The  act  is  highly  penal 
so  far  as  regards  the  infliction  of  treble  costs.  As  there  is 
nothing,  therefore,  on  the  record  to  authorize  the  taxation 
of  treble  costs,  without  a  judgment  for  that  purpose  ac- 
cording to  the  words  of  the  act,  the  Master's  taxation 
ought  to  be  reviewed. 

Lord  Abinger,  C.  B. — It  does  not  appear  at  present 
that  final  judgment  is  signed;  and,  if  it  should  be  entered 
up  for  treble  costs  without  a  suggestion,  the  plaintiflF  will 
have  the  benefit  of  the  objection,  if  it  is  available.  But, 
as  we  are  bound  to  allow  a  suggestion,  there  is  no  reason 
why  we  should  not  allow  the  judgment  to  be  amended  if 
necessary. 

Parke,  B. — It  appears  to  me,  that,  as  the  defendant  is 
entitled  by  the  act  under  the  circumstances  to  treble  costs, 
it  was  the  duty  of  the  Master  to  tax  treble  costs.  At  pre- 
sent it  is  unnecessary  to  say  whether  a  suggestion  ought 
to  be  entered  or  not.  If  it  is,  it  can  only  be  necessary  upon 
the  peculiar  language  of  the  100th  section;  for,  if  the  words 
had  been,  that  he  shall  recover  treble  costs,  no  doubt  it 
would  have  been  unnecessary.  The  cases  upon .  the  1 1 
Geo.  2,  c.  19,  which  have  been  cited,  are  express  decisions 
to  that  effect;  even  if  it  were  necessary  to  amend,  I  have 
no  doubt  this  Court  would  give  leave  to  do  so.  .  In  some 
cases  there  must  be  a  suggestion,  as  in  several  of  the  cases 
which  have  been  cited  in  support  of  this  motion,  where 
the  object  was  to  deprive  the  plaintiff  of  costs;  and  there- 
nonsuit  or  verdict  for  the  defen-  roll,  which  suggestion, should  be 
dant,  is  to  apply  to  the  Court  entered  before  the  entry  of  final 
upon  an  affidavit  of  the  facts  for  judgment, 
leave  to  enter  a  suggestion  on  the 
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1835.  defendant  or  defendants  may  have  for  costs  in  any  other 
cases  by  law.  If  the  defendant,  therefore,  is  entitled  to 
treble  costs,  as  it  is  admitted  he  is,  they  will  be  taxed  to  the 
defendant  in  the  same  way  as  single  costs,  and  there  will  be 
nothing  incongruous  on  the  record.  There  may  be  cases 
where  it  would  be  proper  to  apply  to  the  Court  to  be  al- 
lowed treble  costs;  but,  where  there  is  no  doubt  about  the 
right  of  the  party  to  the  costs,  it '  has  not  been  usual  for 
him  to  apply  to  enter  a  suggestion.  The  words  of  the  1 1 
Geo.  2f  c.  19,  s.  22  are  nearly  the  same  as  the  present, 
videlicet^  "  that  the  defendant  shall  recover  double  costs 
of  suit  on  a  nonsuit  or  verdict  for  him  ;**  and,  upon  that  act, 
double  costs  are  taxed  to  the  defendant  in  the  usual  way 
without  any  suggestion.  Johnson  v.  Lawson  (a),  Staniland 
V.  Ludlam  (6). 

Bompas,  Serjt.,  in  support  of  the  rule. — There  is  no- 
thing on  the  record  to  shew  that  any  thing  more  than  com- 
mon costs  ought  to  have  been  taxed.  A  suggestion  ought 
to  have  been  entered ;  and  it  appears  from  several  cases 
that  the  defendant  is  too  late  to  enter  a  suggestion  after  . 
final  judgment  signed.  Calvert  v.  Everard  (e)^  Watchorn 
v.  Cook  (<Q,  and  HippUley  v.  Layng  (e).  On  the  record, 
the  plaintiff*  appears  to  have  been  nonsuited^  and  therefore 
nothing  but  the  common  costs  on  a  nonsuit  ought  to  have 
been  taxed.  The  form  of  the  judgment  is  for  so  much 
costs  sustained.  How  can  it  be  said  that  the  plaintiffhas  sus- 
tained treble  costs?  The  judgment  ought  to  have  been  for 
treble  costs;  and  in  Collins  r.  Poney  {/),  the  Court  or- 

(a)  9  Moo.  642;  2  Bing.  341.  Prac.  988,9th  ed., it  is  said,  where 

(^)  7I>owI.  & R.  484;  4  B.  &  G.  it  does  not  appear  on  the  Taoe  of 

889;  -  the  record,  that  the  defendant  is 

(c)  5  M.  &  SeL  510.  .  entitled  to  the  benefit  of  the  act, 

{d)  2  M.  &  Sel.  348.  (as  where  he  pleads  the  general 

(e)  4  B.  &  G.  863;  7  D.  &  R.  issue),  there  is  no  paniculBr  mode 

265,  S.G.  appointed    for   recovery   of  the 

(/)  9  East,  322.    In  Tidd's  costs.    The  proper  mode  after  a 
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dered  a  suggestion  to  be  entered  under  circumstances  pre-  1835. 
cisely  similar  to  the  present,  and  it  does  not  appear  to 
have  been  there  supposed  that  the  defendant  could  have 
treble  costs  without  a  suggestion.  The  act  is  highly  penal  < 
so  far  as  regards  the  infliction  of  treble  costs.  As  there  is 
nothing,  therefore,  on  the  record  to  authorize  the  taxation 
of  treble  costs,  without  a  judgment  for  that  purpose  ac- 
cording to  the  words  of  the  act,  the  Master's  taxation 
ought  to  be  reviewed. 

Lord  Abinger,  C.  B. — It  does  not  appear  at  present 
that  final  judgment  is  signed;  and,  if  it  should  be  entered 
up  for  treble  costs  without  a  suggestion,  the  plaintiflF  will 
have  the  benefit  of  the  objection,  if  it  is  available.  But, 
as  we  are  bound  to  allow  a  suggestion,  there  is  no  reason 
why  we  should  not  allow  the  judgment  to  be  amended  if 
necessary. 

Parke,  B. — It  appears  to  me,  that,  as  the  defendant  is 
entitled  by  the  act  under  the  circumstances  to  treble  costs, 
it  was  the  duty  of  the  Master  to  tax  treble  costs.  At  pre- 
sent it  is  unnecessary  to  say  whether  a  suggestion  ought 
to  be  entered  or  not.  If  it  is,  it  can  only  be  necessary  upon 
the  peculiar  language  of  the  1 00th  section;  for,  if  the  words 
had  been,  that  he  shall  recover  treble  costs,  no  doubt  it 
would  have  been  unnecessary.  The  cases  upon. the  11 
Geo.  2,  c.  19,  which  have  been  cited,  are  express  decisions 
to  that  effect;  even  if  it  were  necessary  to  amend,  I  have 
no  doubt  this  Court  would  give  leave  to  do  so.  .  In  some 
cases  there  must  be  a  suggestion,  as  in  several  of  the  cases 
which  have  been  cited  in  support  of  this  motion,  where 
the  object  was  to  deprive  the  plaintiff  of  costs;  and  there- 
nonsuit  or  verdict  for  the  defen-  roll,  which  suggestion. should  be 
danty  is  to  apply  to  the  Court  entered  before  the  entry  of  final 
upon  an  affidavit  of  the  facts  for  judgment, 
leave  to  enter  a  suggestion  on  the 
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1836.  fore  it  would  be  necessary  to  shew  some  reason  on  the  re- 
cord for  taking  away  the  costs,  to  which  he  would  have 
been  entitled  under  the  statute  of  Gloucester,  But  here 
he  is  as  much  entitled  to  treble  costs  under  the  act^  as  he 
would  be  to  single  costs  in  a  common  case;  and  nothing 
would  appear  upon  the  record  unless  the  defendant  chose 
to  enter  his  judgment  expressly  for  treble  costs. 

BoLLAND,  B.,  concurred. 

Alderson,  B. — The  entry  of  a  suggestion  would  be  of 
no  benefit  to  the  plaintifT,  and  merely  increase  the  ex- 
pense. 

Rule  discharged. 


/>/.  ^^  ^/kA,  /i-»  ^/-j*  -t^>^-^s.  \  y.  ^^s.^^ , 


r^}. 


Radcliffe  v.  Hall* 

An  action  for  a  t-^ASE  for  a  nuisance.  Plea — the  general  issue  (a), 
which  a^  Ua  of  ^^®"  ^^®  cause  Came  on  for  trial  at  York^  it  was  agreed 
the  general  to  be  referred.  The  arbitrator  found,  that  the  plaintiff 
pleaded,  before  had  not  proved  that  the  defendant  did  the  wrong ;  that 
p^ieadtrgOwas**^  ^^  ^^^^  (which  was  the  nuisance  complained  of)  was  an 
referred  to  an      injury  to  the  plaintiff;  and  he  ordered  that  it  should  be 

arbitrator,  who        ''      ''  *^ 

found  that  the  removed  by  the  defendant  in  a  month,  and  that  the  ver- 
Jroved  that  thc^  <l»ct  which  had  been  entered  for  the  plaintiff  should  be 
defendant  was     gg^  aside,   and  a  nonsuit  entered.     By  the  terms  of  the 

the  cause  of  the  '  -^ 

injury,  and  he  reference,  the  costs  were  to  abide  the  event.  The  Master 
suit  to  be  en-  taxcd  the  costs,  and  a  rule  nui  having  been  obtained  by 
Itw  OTdered!       Wightmau  for  reviewing  the  Master's  taxation,  the  ques- 

that  the  <2^en- 

dant  should  remove  the  nuisance  within  a  month : — HeXd^  that  this  was  a  finding  substantially  in 
favour  of  the  defendant,  and  that  he  was  entitled  to  the  expense  of  all  witnesses  who  could  be 
material  under  the  general  issue. 

The  Master,  in  taxing  the  expenses  of  witnesses,  according  to  a  certain  scale,  cannot  allow  more 
than  is  actually  paid  for  their  travelling  expenses. 


{a)  This  was  before  the  new  rales  of  pleading. 
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tion  waSf  what  were  the  proper  costs  to  be  allowed.  The  1835. 
objection  made  to  the  Master's  taxation  was,  that  the 
award  being  virtually  in  favour  of  the  plaintiff,  the  Master 
had  allowed  to  the  defendant  the  costs  of  all  the  witnesses 
which  he  had  brought  forward,  and  that  he  ought  only  to 
have  allowed  the  defendant  the  costs  of  those  witnesses 
who  were  brought  forward  solely  with  the  view  of  dis- 
proving the  fact  that  the  defendant  was  the  cause  of  the 
injury. 

Starkie  shewed  cause. — As  there  was  only  one  issue, 
and  a  nonsuit  is  entered,  the  defendant  is  strictly  entitled 
to  costs,  as  if  the  plaintiff  had  been  nonsuited  in  Court; 
but  I  only  claim  to  have  the  costs  up  to  the  time  of  the 
trial  at  York. 

Wighimanf  in  support  of  the  rule. — The  parties  having 
agreed  to  this  mode  of  reference,  they  must  be  bound  by 
it  I  contend,  that  all  the  real  merits  were  found  for  the 
plaintiff.  It  may  be  difficult  to  say,  what  are  material 
and  necessary  witnesses  for  the  defendant ;  but,  as  there 
were  four  witnesses,  and  only  four,  to  prove  that  the  de- 
fendant was  not  the  cause  of  the  injury,  the  other  wit- 
nesses were  wholly  unnecessary,  and  ought  not  to  have 
been  allowed. 

Parke,  B. — I  was  inclined  at  first  to  think  that  the 
defendant  went  too  far  in  claiming  to  have  the  costs  of  all 
the  witnesses  up  to  the  time  of  the  award,  for  the  arbi- 
trator has  found  one  of  the  questions  against  him.  I 
agree  with  him  as  to  the  expenses  of  the  witnesses  up  to 
the  time  of  trial ;  but  then  a  new  mode  of  trial  is  agreed 
on,  and  he  is  found  to  be  right  upon  one  point,  and  wrong 
upon  another.  It  appears  to  me  now,  however,  that  all 
the  witnesses  that  could  be  material  to  the  defendant 
for  any  defence  under  the  general  issue,  ought  to  be  con- 


804 


CASES  ON  POINTS  OF  PRACTICE,  EXCH. 


1835. 


Radclxffs 

V. 

Hall. 


sidered  material;  for,  it  was  reasonable  that  he  should 
come  prepared  on  all  points  that  he  might  think  neces- 
sary. The  Master  reports  that  that  was  the  established 
practice.  I  think  it  can  make  no  difference  that  it  was 
disposed  of  by  an  arbitrator,  and  not  by  a  jury;  and,  if  by 
the  latter,  he  would  by  the  old  law  have  been  allowed 
all  costs. 


Wighimem. — ^There  was  another  point,  that  the  Master 
has  allowed  the  costs  of  the  witnesses  according  to  a 
certain  scale,  which  amounts  to  actually  more  than  in  fact 
was  paid. 

Aldbrson,  B. — The  Master's  rule  is  not  to  allow  more 
than  is  actually  paid,  though  he  may  allow  according  to  a 
scale.  One  shilling  a  mile  for  a  witness  one  way,  is  what 
has  been  allowed.  I  think  more  ought  not  to  be  allowed 
than  the  expenses  actually  amount  to. 

Parke,  B.— Let  it  be  referred  back  to  the  Master^  to 
reduce  the  allowance  for  travelling  expenses  to  the  sum 
actually  expended. 

Rule  absolute  on  the  last  point. 


Where  there 
are  two  pleas 
to  the  whole 
action,  upon 
one  of  which 
issae  is  joined 
to  the  country, 
and  upon  the 
other  judgment 
is  given  for  the 
defendant  upon 


Young  r.  Beck. 

JL  HIS  was  an  action  of  trespass  for  arrest  and  false  impri- 
sonment. The  defendant  pleaded  the  general  issue  and  also 
a  special  plea  to  the  whole  cause  of  action ;  and,  upon  a  de- 
murrer to  the  surrejoinder  upon  the  latter  plea,  the  defendant 
had  judgment  (a). — Archbold,  for  the  defendant,  moved  for 

demurrer,  the  Court  will  allow  the  defendant  to  strike  out  the  general  issue, 
(a)  See  the  pleadings,  ante,  Vol.  2,  p.  402. 
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leave  to  strike  out  the  general  issue,  upon  payment  of        1835. 
the  costs  of  that  issue,  on  the  ground  that  the  plaintiff 
would  not  be  entitled  to  recover  upon  that  plea,  as  the 
special  plea  went  to  the  whole  action* 

The  Court,  under  the  circumstances »  held  that  he  was 
entitled  to  make  this  application^  but  that  it  ought  to  have 
been  made  at  chambers. 

Rule  granted. 


Howell  and  Others,  Assignees  &c.,  «.  Brown. 

A  CIREfacias  by  the  plaintiffs  (as  assignees  of  a  bankrupt)  upon  a  plea  of 
directed  to  the  sheriff  of  Carmarthenshire,  upon  a  judg-  "^^^^Zn'm 
ment  recovered  by  the  bankrupt  in  an  action  of  debt  on  *^^  f"**^**"  ^^^ 

•       ly^  n  r>t  «•  1  ^^  Exchequer, 

a  coneesHt  solvere  in  the  Court  of  Great  Sessions  there,  on  a  judgment 
before  the  passing  of  the  11  G.  4  &  1  W.  4,  c.  70,  for  ^i5l.  ^J^r?  of  OreSt 
The  declaration  referred  to  the  record  as  beinfr  in  the  Court  ?f"j°°"  ?' 

^  Wales  before 

of  Exchequer.    The  defendant  pleaded  that  there  was  no  the  passing  or 
record  of  such  recovery ;  upon  which  the  plaintiffs  took  issue;  \w  a,  c.  7o, 

judgment  of  the 
,  Court  upon 

Sir  W.  W.  FoUett,  for  the  plaintiffs,  applied  for  judg-  producing  the 
ment. — ^The  defendant  objects  that  there  is  no  record  ^davitofthe 
in  this  Court  to  satisfy  the  averment  in  the  declaration;  ««5OTd  being  in 

j'  ^  the  hands  of  the 

but  there  is  that  which  is  equivalent  to  it     By  the  14th  officer,  in  pur- 
section  of  the  act  of  1 1  Geo,  4  &  1  Will,  4,  c.  70,  it  is  enact*  rules  of  itf.  T. 
ed  that  all  the  power,  authority,  and  jurisdiction  of  His  thf^Jctuafjulg- 
Majesty's  Judges  and  Courts  of  Great  Session  shall  cease  ^^^^ "  not  in 

Court* 

and  determine  at  the  end  of  the  time  limited  by  the  act, 
and  that  all  suits  then  depending  in  any  of  the  said 
Courts  of  equity  shall  be  transferred,  with  all  the  pro^ 
ceedings  thereon,  to  His  Majesty's  Court  of  Chancery 
or  Court  of  Exchequer,  as  the  plaintiff^  or  (in  default  of 
his  making  choice  before  the  last  day  of  next  Micftaelmas 

VOL.  III.  G  G  G  D.  F.  C. 
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1S35.  Term),  as  the  defendant  shall  think  fit,  and  if  in  law,  to 
the  Court  of  Exchequer,  there  to  be  dealt  with  and  de- 
cided, according  to  the  practice  of  those  Courts  respec- 
tively, or  of  the  Court  from  whence  the  same  shall  be 
transferred,  which  Court  shall,  for  the  purpose  of  such 
suits  only,  be  deemed  and  taken  to  have  all  the  power 
and  jurisdiction,  to  all  intents  and  purposes,  possessed  be- 
fore the  passing  of  this  act  by  the  Court  from  whence 
such  suit  shall  be  removed.  The  S7th  section  directs, 
that  the  records  of  the  several  Courts,  until  otherwise 
provided  by  law,  shall  be  kept  by  the  same  persons  and 
in  the  same  place  as  before  the  passing  of  the  act.  Upon 
this  act,  a  rule  was  made  (a),  that,  in  all  cases  in  which  a 
declaration  has  been  delivered  or  filed  in  the  Court  of 
Sessions,  a  certificate  should  be  obtained  from  the  protho<* 
notary  or  late  deputy  prothonotary  of  the  Court  in  which 
the  same  shall  be  filed,  and  be  verified  by  affidavit,  to  be 
intitled  in  this  Court,  and  that  such  certificate  and  affi« 
davit  shall  be  filed  with  the  deputy  clerk  of  the  pleas ;  and 
by  another  rule  (6),  it  is  ordered,  that,  in  case  any  inter- 
locutory or  final  judgment  shall  have  been  signed  in  any 
of  the  said  Courts  abolished  by  the  said  act,  the  plaintiff, 
on  filing  a  certificate  thereof  as  aforesaid,  shall  be  at 
liberty  to  proceed  thereon  in  like  manner  as  if  such  judg- 
ment had  been  signed  in  this  Court;  but  that,  in  case 
process  of  execution  shall  issue  on  any  final  judgment 
signed  in  any  Court  abolished  by  the  said  act,  it  shall  be 
stated  in  such  process  in  what  Court  final  judgment  was 
so  signed  as  aforesaid.  The  plaintiffs  have  fully  complied 
with  those  rules;  the  officer  is  in  possession  of  the 
record ;  and  this  Court  being  now  invested  with  all  the 
powers  and  jurisdiction  of  the  Court  below,  the  possession 
of  the  officer  is  the  possession  of  the  Court.  The  fdre 
facias  is  issued  on  the  supposition  that  the  record  is 
transferred,  and,  if  it  is  not,  there  is  no  other  mode  of 

(a)  Reg.  3,  M.  T.  1  Will.  4,  Exch.     (A)  Reg.  4,  M.  T.  1  Will  4,  Exch. 
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proceeding;  and  therefore  the  question  is,  whether  the         1^^* 
plaintiffs,  who  have  got  a  judgment  of  the  Court  of  Great       howell 
Sessions^  have  any  remedy  upon  the  judgment  or  not^  for  ^' 

the  Court  below  has  no  jurisdiction.     A  scire  facias  will 
not  lie  on  the  record  of  another  Court. 

E.  V.  WiUiams^  contrh. — The  defendant  is  entitled  to 
judgment  upon  this  issue,  as  upon  a  failure  of  record. 
The  allegation  is,  that  the  judgment  of  the  Great  Sessions 
now  remains  in  the  Court  o(  Exchequer:  it  ought  to  have 
been,  that  the  record  is  in  the  hands  of  the  officer,  ac- 
cording to  the  form  and  effect  of  the  statute.  The  act 
makes  a  distinction  between  suits  pending  and  those 
which  are  finished:  the  proceedings  in  the  former  are  re- 
moved, but  not  the  latter;  and  the  reason  was,  that  there 
was  no  necessity  to  remove  the  proceedings,  as  the  plain- 
tiffs, having  got  judgment,  would  be  entitled  to  issue  exe- 
cution  at  once.  If  the  Court  of  Great  Sessions  had  con- 
tinued in  existence  the  plaintiffs  could  at  any  time  have 
issued  execution  upon  making  an  application  to  the 
Court  upon  affidavit.  A  certiorari  ought  to  have  been 
issued  to  bring  up  the  judgment,  but  at  present  the  alle- 
gation that  the  judgment  is  in  this  Court,  is  not  true. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  the  plain* 
tiffs  are  entitled  to  judgment.  The  act  in  effect  says, 
that,  when  the  record  is  removed  into  this  Court,  it  is  to 
be  dealt  with  and  decided  according  to  the  practice  of 
this  Court.  The  plaintiffs  have  a  certificate  of  the  judg- 
ment, on  which  they  are  proceeding  according  to  the  prac- 
tice of  this  Court  The  suit  must  be  considered  as  pend- 
ing until  judgment  is  satisfied. 

Parke,  B. — ^This  Court  has  no  jurisdiction  except  in 
pending  suits  (a),  and  therefore  we  must  construe  the  act 

(a)  WiUumB  ?.  WUUamy  1  Cr.  &  J.  387. 

gqq2 
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to  mean  that  all  unsatisfied  judgments  are  pending  suits, 
and  then  the  fourth  rule  will  apply:  and  therefore,  though 
the  parchment  remains  in  the  hands  of  the  officer,  he  holds 
it  for  this  Court. 


Alderson,  B. — We  have  power  to  adopt  the  practice 
of  the  Welsh  Courts,  or  of  this  Court  If  the  act  was 
only  intended  to  apply  to  suits  not  arrived  at  judgment, 
why  did  the  27 th  section  give  the  Court  of  Common  Pleas 
power  to  amend  records  of  fines  and  recoveries  (a)  ? 

Judgment  for  the  plaintiffs,  with  leave  for  the 
defendants  to  amend  the  plea  (so  as  to 
raise  the  question  on  the  record),  on  pay- 
ment of  costs. 

(a)  See  Evam  v.  Jonei,  2  Moo.  &  Sc.  383;  9  Bing.  31 1. 


The  defendant 
is  entitled  to 
have  a  sugges- 
tion entered 
nnder  tlie  Lcn- 
den  CoDit  of 


Bond  v.  Bailey. 

fvHtTE  shewed  cause  against  a  rule  which  had  been 
obtained  by  Platt^  calling  upon  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be  at  liberty  to  enter  a 
suggestion  under  the  39  &  40  Geo.  S,  c.  104,  (the  London 
though  the  cause  Court  of  Requests  Act,)  to  deprive  the  plaintiff  of  costs. 
A^sheriff^^'^  He  objected  that  it  was  not  shewn  from  the  affidavits 
the  defendant's    that  the  defendant  sought  a  livelihood  in  London  at  the 

consent,  and  ° 

though  the  time  of  bringing  the  action.  The  affidavits  stated  that  the 
piirpose  was  not  defendant  was  a  silk  broker,  that  he  had  a  warehouse  and 
ihe^*  *te  h*^*'     counting-house  in  Broad  Street^  London,  and  that  at  the 

been  uxed,  final  time  of  the  causc  of  action  accruing,  and  until  the  corn- 
judgment  signed 

and  execution 

Issued:  and  an  affidavit  which  states  that  the  defendant  is  a  silk  broker,  and  has  a  warehouse  and 
a  counting  house  in  London^  and  that  he  constantly  lived  and  resided  there  at  the  time  the  cause 
of  action  accrued  and  till  the  commencement  of  the  suit,  sufficiendy  shews  that  he  sought  a  liveli- 
hood \u  London  at  the  time  of  the  commencement  of  the  action  within  the  meaning  of  the  act 
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mencement  of  the  suit,  he  constantly  IWed  and  resided  in  1835. 
New  Broad  Street ^  and  that  the  servants  of  the  defendant 
and  bis  partner  constantly  resided  in  New  Broad  Streets 
He  referred  to  Miller  v.  Williams  (a),  where  it  was  held, 
that,  if  a  party's  residence  is  out  of  the  jurisdiction  of  the 
Court  of  Conscience  (or  London,  his  occasionally  underwrit- 
ing a  policy  at  Lloyd^s  coffee-house,  where  he  has  a  seat,  is 
not  seeking  his  livelihood  within  the  city,  so  as  to  subject 
him  to  its  jurisdiction :  and  in  Kenseit  v.  West  (&)  it  was 
held,  that  a  coal  merchant,  residing  and  carrying  on 
business  at  Lambeth  in  Surry ,  but  keeping  a  counting- 
house  in  the  city  of  London,  for  the  purpose  of  receiving 
orders,  is  not  entitled  to  the  privilege  of  being  sued  only  - 
m  the  London  Court  of  Requests,  as  a  person  seeking  his 
livelihood  in  the  city.  He  contended,  that  it  must  be  ' 
taken  from  these  affidavits  that  the  defendant's  residence 
was  out  of  London,  and  that  the  counting-house  was  merely 
for  the  purpose  of  receiving  orders ;  and  that  he  was  there- 
fore not  within  the  meaning  of  the  act;  and  that  it  ought 
to  have  been  more  clearly  shewn  that  the  defendant  lived 
in  London  at  the  time  of  the  commencement  of  the  action. 

Upon  the  affidavits  in  answer  to  the  rule,  which  alleged 
that  the  trial  took  place  before  the  sheriff  by  the  defen- 
dant's consent,  and  that  the  costs  had  been  taxed  and  final 
judgment  signed,  and  execution  issued,  it  was  further  con- 
tended, that  the  act  did  not  apply  to  a  case  so  tried  before 
the  sheriff,  and  also  that  the  motion  was  too  late. 

Piatt,  in  support  of  the  rule,  contended,  that  the  defend- 
ant ought  not  to  be  prejudiced  by  the  fact  of  his  having 
consented  that  the  trial  should  take  place  before  the 
sheriff,  because  he  could  not  have  successfully  resisted 
the  application;  and  that  the  defendant  had  brought 
himself  sufficiently  within  the  words  of  the  act. 

(a)  5  Esp.  19.  (h)  5  D.  &  R.  626. 
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1835.^  Parke,  B. — It  appears  to  me  that  it  makes  no  differ* 

ence  whether  the  cause  was  tried  before  the  sheriff  or 
before  a  Judge ;  there  is  nothing  in  the  other  objections. 
The  rule  must  be  absolute. 

The  other  Barons  concurred. 

Rule  absolute. 


Tynn  v.  Bilungsley. 

In  an  action  for  -1-  HIS  wss  an  action  OH  the  case  for  running  down  a 
li^shiMried  at  *^^P-  '^^^  defendant  pleaded  on  the  S6th  of  Jammary 
Neweattie-ufton'  last.     Issue  was  joined  on  Fekruary  the  4tb.     Notiee  of 

Tyne^  ihe  plain*  ^  tf 

tiff  haying  ob-  trial  was  giveu  on  the -81  St.  On  Saturday  the  S8th  of 
^TALitf^'  February,  the  plaintiff's  attorney  served  on  the  defend- 
fosed  to  allow      a^t's  attorney's  agent  in  London^  a  written  notice,  callinif 

him  the  expense  .  .  »  o 

of  proving  cer-  upon  him  to  admit  certain  documents  necessary  to  prove  the 
being  the  regis-'  plaintiff's  csse,  viK.  a  register  of  the  defendant's  ship;  of 
&"of1hTs"h[T  *®  transfer  of  certain  stores  therein  to  the  defendant;  of 
upon  the  ground  the  af&davit  swom  by  the  defendant;  and  of  another  affi* 
notice  had  not  dsvit  indorsed  on  the  registry  oath :  the  originals  of  which 
the  defendant  to  ^^^^  deposited  at  Harfoich  Custom-House^  and  copies  only 
allow  copies  to     of  them  were  to  be  had  at  London.    The  defendant's  attor- 

be  giTen  in  evi- 

dence.  The  ney  lived  at  Harwich.  This  notice  was  delivered  between 
wuon'the'4th^  eleven  and  twelve  on  Saturday,  the  S8th,  in  the  form  given 
iforcA;  notice  of  i^  jhg  Schedule  to  the  rules  of  Hilary  Term,  4  Will.  4,  s. 

tnal  had  been  ^  ^  .     , 

given  on  the  2i8t  90(a),  and  the  inspection  offered  was  to  be  within  1  o'clock 
the  notice'  to  And  6  o'clock  ou  that  day  at  the  attorney's  office.  On  the 
roents  wos^not"  f^Ho^^^^g  Monday  morning  an  application  was  made,  to 
served  till  Saiur-  know  whether  it  was  intended  to  admit  these  documents,  as 

day,  the  28th  of 

February,  on  the  no  application  had  been  made  for  an  inspection ;  the  answer 
He,  bowm°^  was,  that  the  admission  would  not  be  made.  Another 
refused  to  admit  application  was  made  the  same  day,  and  the  documents 

the  copies,  and        *  *  ^ 

another  applica- 
tion was  made  on  the  following  Monday  and  the  copies  were  produced  ip  him^  but  ha  again  refosedr 
and  a  summons  was  then  taken  out,  returnable  the  next  day,  but  not  attended.    On  Sie  previoaa 
evening  the  agent  sent  off  the  brie&.     The  Court  ordered  the  Master  to  review  his  taxation. 

ia)  Ante,  vol.  2,  p.  309. 
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were  then  read;  but  the  defendant's  agent  still  refused;  18^- 
alleging  as  a  reason,  that  the  application  was  so  late  that  ^^^^ 
the  plaintiff  must  at  all  events  pay  the  coats*    A  sum-  »• 

mons  was  then  taken  out  returnable  on  Tueudayf  which 
,was  not  attended,  though  it  was  sworn  on  the  part  of  the 
defendant,  that,  if  another  summons  had  been  taken 
out,  it  would  have  been  attended.  The  commission  day 
was  on  Wednesday i  March  4th  ;  though  the  trial  did  not 
take  place  till  the  Saturday  following,  at  Neweastle-upon^ 
Tyne.  The  plaintiff  obtained  a  verdict.  The*  Master, 
in  taxing  costs,  disallowed  the  costs  of  a  witness  whom  the 
plaintiff  was  obliged  to  bring  from  HaruAch^  for  the 
purpose  of  proving  the  documents  in  question.  A  rule  msi 
having  been  obtained  by  Cresswell,  for  reviewing  the 
Master's  taxation—^ 


W.  H,  Watson  shewed  cause,  upon  an  affidavit,  which 
stated  that  the  defendant's  attorney^  who  resided  at  Har- 
wich,  had  died  a  short  time  previously,  and  that  the  agent 
in  town  had  to  prepare  the  brief,  and  that  he  was  engaged 
with  another  cause  at  Hertford,  where  the  commission  day 
was  also  on  the  4th  of  March:  that  when  the  applicatioa 
was  made  the  briefs  were  nearly  prepared,  and  he  was 
obliged  to  send  them  down  by  the  mail  on  Monday  night; 
that  the  summons  was  not  served  till  the  Monday  evening ; 
and  that  then,  for  the  first  time,  the  documents  were 
brought  to  him  to  inspect.  It  was  contended,  that,  upon 
the  construction  of  the  above  rule,  the  notice  was  not 
given  a  reasonable  time  before  the  trial,  and  that  the 
agent  ought  to  have  had  more  opportunity  of  inspecting 
the  originals  or  copies,  and  have  had  time  to  communicate 
with  his  clients  and  the  clerk  of  the  late  attorney  in  the 
country ;  and  that  the  Master  was  therefore  right  in  not 
allowing  those  costs :  for,  in  a  subsequent  part  of  the  rule, 
it  is  directed,  that  no  costs  of  proving  any  written  or 
printed  documents  shall  be  allowed  to  any  party  who  shall 
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1835.         have  adduced  the  same  in  evidence  on  any  trial,  unless 
he  shall  have  given  such  notice  as  aforesaid,  and  the 

X  YNN 

V.  adverse  party  shall  have  refused  or  neglected  to  make 

such  admission,  or  the  Judge  shall  have  indorsed  upon 
the  summons,  that  he  does  not  think  it  reasonable  to 
require  it. 

Cresswell,  in  support  of  the  rule. — The  rule  was  intend, 
ed  to  save  expense,  and  therefore  ought  to  be  construed 
liberally.  It  is  not  pretended  that  any  inconvenience 
would  have  accrued  from  the  defendant's  making  the 
admissions  required;  and  it  is  quite  clear  that  the  agent 
in  town  must  have  been  fully  acquainted  with  the  case, 
and  capable  of  saying  whether  it  was  intended  to  admit 
these  documents  or  not,  as  he  had  the  drawing  of  the 
briefs  and  the  entire  management  of  the  cause.  But  here 
the  plaintiff  having  succeeded,  he  would  clearly  be  en- 
titled to  the  costs,  unless  he  is  deprived  of  them  by  the 
terms  of  the  latter  part  of  sect.  SO;  and  therefore,  if  the 
words  ''  such  notice  as  aforesaid,"  merely  refer  to  the 
word  '^  reasonable"  in  the  former  part  of  the  section^  the 
question  is,  whether  this  was  not  a  reasonable  notice  under 
the  circumstances. 

Parkb,  B. — I  think  you  were  too  late  to  proceed  on 
the  SOth  section.  The  latter  part  of  the  clause  can  only 
be  taken  in  connection  with  the  first  part,  and  means  such 
notice  as  is  there  pointed  out. 

Cresswell  then  referred  to  rule  6  of  Hilary  Term, 
2  WilL  4  (a),  and  contended,  that,  these  being  public 

(a)  That  the  expense  of  a  wit-  required  the   adverse  party,  by 

oess  called  only  to  prove  the  copy  notice  in  writing  and  production 

of  any  judgment,  writ,  or  other  of  such  copy,  to  admit  such  copy, 

public  document,  shall    not  be  and  unless  such   adverse   party 

allowed  in  costs,  unless  the  party  shall  have  refused  or  neglected  to 

calling  him  shall,  within  a  reason-  make  such  admission.    Ante,  vol. 

able  time  before  the  trial,  have  I,  p.  199. 
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documents — ^the  copies  having  been  produced  to  the  de-        1835. 
fendant's  attorney — and  he  having  been  required  to  admit 
such  copiesi  and  refused,  the  plaintiff  wasj  under  the  v. 

circumstances,  entitled  to  the  costs  of  the  copies  of  these 
instruments.  ' 

The  Court  (consisting  of  Lord  Abikobb,  C.  B.,  Parke, 
BoLLAND,  and  Gurney,  Barons)  ordered  the  rule  to  be 
made  absolute  for  reviewing  the  Master's  taxation. 

Rule  absolute. 


Simon  v.  Lloyd. 

JJECLARATION  in  assumpsit  for  SOL,  for  goods  sold  To  auumptu 
and  delivered^  20/.  for  money  lent,  and  20/.  on  an  account  &L^defenl 

stated.  ^""^  pleaded  ai 

to  9/.,  part  of 

Plea, — ^As  to  the  sum  of  9/.  15s.  9\cLy  parcel  of  the  the  debt,  that 
said  sums  in  the  said  declaration  mentioned,  the  defen-  tire  request,"' 
dant  says,  that,  after  the  making  the  said  promise  in  the  ^^ '^lor'toa  " 
said  declaration  mentioned  as  to  that  sum,  and  before  ftampedbiUof 

t  <•    I  •  •  •  \       rxt        't        exchange  for 

the  commencement  of  this  suit,  to  wit,  on  the  21st  day  20^,  (there 

of  October,  1884,  the  defendant,  at  the  plaintirs  re-  ^^"L^iL'^toU), 

quest,  made  and  drew  upon  a  piece  of  paper  having  a  P^'^  ^^J  ^^ 

bill  of  exchange  stamp  duty  thereon  of  the  sum  of  Is.  6c/.,  for  his  accom- 

a  certain  instrument,  purporting  to  be  a  bill  of  exchange,  deiiTered'the 

dated  the  day  and  year  last  aforesaid,  without  a  drawer's  "^^ti^ *^u 

name  thereto,  and  whereby  the  defendant  was  requested  accepted  it  in 

to  pay  to  such  person,  or  his  order,  in  London,  who  debt,  and  that 

should  place  his  name  thereto   as  the  drawer  thereof,  {J^me^j^^t^ 

20/.,  two  months  after  the  date  thereof,  as  for  value  re-  ^«  ^™®  ^^ 

action  was  com- 

ceived  in  goods  and  cash ;  and  the  plaintiff  then  requested  menced.    The 

plaintiff  replied, 
•     that  the  bill 
then  remained  in  his  hands  unnegotiated  and  unpaid,  and  without  any  drawer's  name  put  to  it: 
— Htld,  that  this  replication  was  no  answer  to  the  plea,  and  that  the  plea  was  good.     QMore, 
whether  it  would  have  been  held  good  if  it  had  been  demurred  to? 


814  CASES  ON  POINTS  OF  P&ACTICE,  EXCH. 

1835.  the  defendatot  to  accept  the  same  towards  payment  and 
satisiaction  of  the  said  sum  of  92.  IBs.  9|d!.,  and  for  the 
plaintiff's  benefit  and  accommodation  as  to  the  rest  of  the 
siud  sum  of  20/.  to  be  payable  thereby ;  and  the  defendant 
then  accordingly  accepted  the  said  bill  or  instrumenti  and 
delivered  the  same  to  the  plaintiff,  and  thereby  became 
and  was  liable  to  pay  to  the  plaintifft  or  such  person  who 
should  place  his  name  thereto  as  the  drawer  thereof,  or 
his  order,  the  said  sum  of  20/,,  two  months  after  the  date 
thereof,  that  is  to  say,  towards  payment  of  the  said  sum 
of  9/.  15««  d^d.,  and  for  the  plaintiff's  benefit  and  accom- 
modation as  to  the  rest  of  the  said  sum  of  20/.,  [and  the 
plaintiff  then  accepted  and  received  the  said  bill  or  in- 
strument in  and  towards  payment  and  satisfaction  of  the 
said  sum  of  9/.  15^.  9|(f. ;  and]  by  reason  thereof,  and  ac- 
cording to  the  law  and  custom  of  meix;hants,  he  the  said 
defendant  then  became  and  was  and  still  is  liable  to  pay 
to  such  person  who  has  placed  or  shall  place  hia  name 
to  the  said  instrument  or  bill  of  exchange  as  the  drawer 
thereof,  or  his  order,  the  said  sum  of  money  in  the  said 
instrument  or  bill  of  exchange  specified,  according  to  the 
tenor  and  effect  thereof,  and  of  his  the  said  defendant's 
acceptance  thereof.  [And  the  defendant  avers  that  the 
time  for  the  payment  of  the  money  in  the  said  bill  or  in- 
strument specified  had  not  at  the  time  of  the  commence- 
ment of  this  suit  elapsed,  nor  had  the  said  bill  or  instru- 
ment then  become  due  or  payable  (a)]«  And  this  the  de- 
fendant is  ready  to  verify,  &c.  And,  as  to  the  residue  of 
the  said  sums  in  the  said  declaration  mentioned,  the  dk- 
fendant  says  that  he  did  not  promise  as  therein  men- 
tioned. And  of  this  the  defendant  puts  himself  upon 
the  country,  &c. 

(a)  Those  parts  of  the  plea  pressing  an  opinion,  when  tbe  de- 
within  brackets,  were  amend-  murrer  first  came  on  for  argu- 
ments made  by  the  defendant,  on  ment,  that  the  plea  was  clearly 
payment  of  costs;  the  Court  ex-  bad*  as  it  was  then  pleaded. 
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RepBeatiatL^^The  plaintiff,  as  to  the  plea  of  the  1835. 
said  defendant  by  him  first  above  pleaded*  says  that  the 
said  instrument  in  that  plea  mentioned*  from  the  time  of 
the  delivery  thereof  to  the  said  plaintiff  aa  in  that  plea 
mentioned*  always  hath  been*  and  at  the  commencement 
of  this  suit  was*  and  still  is*  in  the  possession  of  the  said 
plaintiff*  unnegotiated*  without  any  drawer's  name  thereto* 
and  unpaid  by  the  said  defendant*  or  any  other  person  on 
his  behalf;  and  this  he  is  ready  to  verify*  &c«  And*  as 
to  the  plea  of  the  said  defendant  whereof  he  hath  put 
himself  upon  the  country*  the  said  plaintiff  doth  the  like. 

General  demurrer^  and  joinder  in  demurrer. 

The  point  stated  in  the  margin  of  the  demurrer  was* 
*^  that  the  fact  of  the  bill  taken  by  the  plaintiff  on  ac* 
count  of  the  debt  beuig  unnegotiated  in  his  possession* 
is  no  answer  to  the  defendant's  plea. 

iZ.  F.  Richards  in  support  of  the  demurrer. — The  ques* 
tion  is*  whether  the  receipt  by  the  plaintiff  of  the  blank  ac^ 
ceptance*  does  not  suspend  his  remedy  for  the  9/.  ISs.  9\d. 
until  the  bill  becomes  due.  Kearslake  v.  Morgan  (a)  is 
an  authority  to  shew,  that*  even  if  the  bill  had  been  given 
for  the  exact  amount  of  the  debt*  the  plaintiff's  jremedy 
would  be  suspended  as  long  as  the  bill  was  running:  for* 
any  person  taking  the  bill  would  have  a  good  title*  and 
might  recover  on  it  against  the  defendant.  The  bill  being 
accepted  in  blank*  without  a  drawer's  name*  makes  no 
difference;  it  might  have  been  filled  up  by  the  plaintiff  at 
any  time*  and  may  be  now.  But  here*  the  debt  was  only 
9/.*  and  the  bill  given  is  for  SO/.;  it  therefore  amounts  to 
an  agreement  between  the  parties*  that*  in  consideration 
of  the  defendant's  lending  his  name  to  the  plaintiff  for  the 
difference  between-  the  amount  of  the  debt  and  2(ML*  thie 

(a)  6  T.  R.  613. 
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1835.        plaintiff  will  suspend  his  right  to  call  on  the  defendant  for 
the  debt,  as  long  as  the  bill  is  running. 

Parke,  B. — ^Is  there  any  authority  that  the  defendant 
would  be  liable,  as  acceptor,  to  the  bearer  of  this  instru- 
ment? 

Richards. — I  believe  not :  but,  upon  the  pleadings,  this 
must  be  taken  to  be  an  acceptance,  and  not  a  mere  pro- 
mise to  accept.  The  defendant  might  perhaps  be  liable 
upon  it  as  a  promissory  note.  No  objection  to  the  form 
of  the  plea  can  be  now  taken,  as  the  plaintiff  has 
pleaded  over;  and  therefore,  as  it  must  be  taken  upon 
the  plea  that  it  is  an  acceptance  upon  which  the  defen- 
dant  would  certainly  be  liable  to  an  indorsee  for  value, 
the  plaintiff's  remedy  is  suspended,  and  the  replication 
is  no  answer  to  it.  Burden  v.  HaUon  {a)  is  distinguish- 
able from  the  present  case,  because  there  the  bills  bad 
been  returned  dishonoured  to  the  plaintiff. 

John  JervU,  amtrh. — The  plea  is  bad.  It  shews  no 
extinguishment  of  the  original  debt.  The  effect  of  the 
plea  is,  that  a  bill  with  a  blank  for  the  drawer's  name 
was  accepted  in  satisfaction :  but  a  contract  not  under  seal 
cannot  be  extinguished  by  an  instrument  of  a  similar 
nature.    A  blank  acceptance  is  only  a  promise  to  accept. 

Parke,  B. — It  is  a  promise  which  the  acceptor  cannot 
avoid  performing.  Is  it  not  an  irrevocable  authorityt 
and  therefore  a  good  consideration  for  forbearance  I  This 
is  not  an  extinguishment  of  the  debt,  but  a  suspension  of 
the  remedy.  The  acceptance  is  irrevocable,  because  the 
defendant  had  no  means  of  revoking  it. 

(a)  4  Bing.  454 ;  S.  C.  1  Moo.  &  Payne,  223. 
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J.  Jervis.— If  the  bill  had  been  once  filled  up,  it  would 
have  been  good ;  but  when  in  blank,  it  must  be  looked 
upon  as  void,  as  no  remedy  is  given  by  it.  The  statute 
expressly  requires,  that  the  acceptance  shall  be  on  the 
bill,  but  it  was  no  bill  before  it  was  filled  up.  Neither 
does  the  plea  show  any  consideration  for  the  agreement; 
for  it  amounts  to  this,  that  the  creditor  agrees  to  suspend 
any  remedy  for  three  months,  if,  at  the  end  of  that  time, 
the  debtor  pays  him  9/.  and  lends  him  1 1  /• 

Parke,  B.— That  is  not  the  whole  of  the  agreement 
The  plea  shows,  that  a  negotiable  instrument  was  given 
which  had  not  become  due.  It  must  be  taken  upon  the 
pleadings,  that  it  was  an  absolute  acceptance  by  the 
defendant,  and  no  option  left  to  him*  The  plea,  there- 
fore, appears  to  me  to  be  good ;  and  unless  the  plaintiff 
amends,  judgment  must  be  for  the  defendant* 

The  other  Barons  concurred^ 

Amendment  allowed  only  on  the  terms  of 
payment  of  costs  as  between  attorney 
and  client,  within  a  fortnight. 
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RyVES  €7.  BUNNING. 


R 


'.  V.  RICHARDS  shewed  cause  against  a  rule  which  a  baUabie  writ 
had  been  obtained  by  Miller  for  staying  proceedings  in  this  m^fgainlt  a* 

defendant  upon 
an  affidavit  of  debt  for  the  amount  of  MTcral  bills  of  exchange,  the  defendant's  attorney  gave  an 
undertaking  for  the  defendant,  who  was  not  arrested:  an  agreement  was  then  made,  by  which  the 
plaintiff  forbad  any  one  to  proceed  in  his  name  without  his  authority,  and  he  agreed  to  give  three 
months  notice  before  he  proceeded  on  the  bill  transactions  between  them,  and  that  agreement  was 
to  set  aside  any  writ  or  writs  then  issued  against  the  defendant  The  plaintiff's  attcmey  after^ 
wards  gave  three  months  notice  that  he  should  proceed,  and  a  new  writ  was  subsequently  issued 
upon  a  fresh  affidavit,  upon  which  the  defendant  was  arrested.  Upon  a  motion  to  stay  proceedings, 
and  that  the  defendant  might  be  discharged: — Held,  that  the  lecond  writ  was  regularly  issued 
without  discontinuing  the  first  action,  as  nothing  had  been  done  upon  the  first  writ,  and  sixteen 
months  had  elapsed  since  it  was  issued;  but  that  the  agreement  meant  that  the  defendant  should 
have  three  months  notice  from  the  plaintiff  himself,  and  that  a  notice  given  by  the  aitomey  was  in- 
sufficient; and,  on  the  latter  ground,  the  defendant  was  discharged  out  of  custody. 
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1836.        action,  dnd  for  discharging  the  defendant  out  of  custody ,  on 
Rt  zb        ^^^  ground  that  a  former  action  commenced  by  bailaUa 
9.  process,  upon  die  same  bills  of  exchange  and  promisaorjr 

notes  upon  which  this  action  was  brought,  was  stm 
pending;  4uid  also  that  notice  ot  proceeding  ought  to 
haye  been  giren  to  the  defendant,  according  to  an  agrees 
ment  which  had  been  made  between  the  parties^  in 
these  terms: — *'  That  all  bill  transactions  between  them 
heretofore  shall  stand,  as  has  been  mutually  agreed  be- 
tween the  said  H.  W.  Rtfves  and  the  said  R.  Bunmng, 
the  said  H.  W.  Ryves  having  still  power  to  proceed 
against  the  said  R.  Running,  if  he  thinks  proper  so  to  do. 
This  act  and  deed  to  set  aside  all  other  acts  and  deeds 
that  the  said  H.  W^  Rytes  has  authorized  in  this  respect 
as  far  as  relates  to  any  one  but  himself;  and  the  said 
H.  W.  Rives  does  hereby  forbid  any  one  in  his  name 
without  his  further  authority  to  molest  or  arrest  the  said 
R.  Running  in  his  name,  or  otherwise  on  his  behalf;  and 
the  said  H.  fV»  Ryves  does  further  promise  to  give  the 
said  R*  Running  three  months  notice  of  proceedings 
against  him  on  the  aforesaid  bill  transactions^  should  he 
think  proper  so  to  do;  and  this  agreement  to  set  aside  any 
writ  or  writs  that  may  be  now  standing  against  the  said 
R.  Running  in  this  particular."  It  was  now  contended,  in 
answer  to  the  rule,  that  that  agreement,  being  without  con- 
sideration, was  void ;  and  from  the  affidavits  in  answer  to 
the  rule,  it  appeared  that  notice  had  been  given  by  the 
plaintiflTs  attorney  that  the  plaintiff  would  proceed  in  the 
action,  and  that  he  had  waited  several  months  after  that 
before  he  commenced  the  present  action  to  which  the 
agreement  did  not  apply ;  and  that  though  a  bailable  writ 
was  issued  in  the  second  action,  there  had  been  no  arrest 
on  the  first  writ,  but  the  defendant's  attorney  gave  an  un^ 
dertaking,  and  it  was  issued  sixteen  months  ago. 

MiUer,  in  support  of  the  rule,  contended  that  the  se- 
cond action  being  commenced  by  bailable  process  before  the 
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first  acdon  (which  was  also  commenced  by  bailable  pro-         *°^'^ 
eesfl)  was  discontinaed,  was  irregular;  and  he  relied  upon        rtvb« 
Bishop  V.  Potoellla);  and,  secondly,  that  by  the  terms  of     buhniw*. 
the  agreement  three  months  notice  should  have  been 
given  by  the  plaintiff  of  his  intention  to  commence  the 
present  action. 

Parke,  B. — ^The  first  writ  being  sixteen  months  old, 
and  not  executed,  goes  for  nothing.  By  the  terms  of  the 
agreement  the  plaintiff  ought  personally  to  have  given 
three  months  notice ;  and  the  notice  given  by  the  attorney 
was  insufficient ;  and,  upon  this  ground,  I  think  that  the 
rule  ought  to  be  made  absolute. 

Lord  Abinger,  C*  B. — I  am  of  the  same  opinion. 

Rule  absolute* 
(a)  6T.R.  616. 


^  y^^  ^.JSiy^A-,  /f.//^<^^/' 


Evans  v.  Lewis. 

JUUDLOW,  Seijt.,  moved  to  set  aside  the  verdict  for  id  trover  for 
the  defendant  in  an  action  of  trover.    The  count  was  in  Si£n/Vi«uied 
the  usual  form.    The  defendant  paid  money  into  Court,  payment  of 
under  sect.  SI  of  the  3  &  4  WiU.  4^  c.  A&.  viz.  30/.  for  the  Court,  and  the 
value,  and  1/.  10*.  for  the  costs,  which  the  plaintiff  took  SlVfi- 
out  of  Court;  and  the  question  was,  whether  the  sum  paid  ?^°^^  ™^'^. 

/r»   .  «     1  damages:  the 

into  Court  was  sufficient  to  cover  all  the  damages  sus-  defendant  paid 
tained.   It  appeared  that  the  defendant,  who  was  a  carrier,  costpri^of^e 
had  delivered  the  goods  two  days  after  they  ought  to  have  fS^Sf/jJJL 
been  delivered.    The  phiintiff  proved,  that  he  was  in  want  ^n  specie  to  the 

plaintiff  two 
days  only  after 
they  ought  to 
have  been  delivered.    The  plaintiff  proved  that  he  had  f  ustained  inconvenience  and  loss  by  not 
having  the  goods  delivered  at  a  proper  time.    The  jary,  however,  found  for  the  defendant,  and 
the  Court  reftised  to  set  aside  the  verdict 
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1835.  of  the  goods^  and  should  have  made  30  per  cent,  by  selling 
the  goods  by  retail,  and  that,  in  consequence  of  the  delay, 
he  had  declined  receiving  them.  It  was  contended,  that 
the  plaintiff  was  entitled  to  some  damages,  beyond  the 
price  of  the  goods,  for  the  detention  of  the  goods  for  two 
days,  and  therefore  that  the  verdict  should  have  been  for 
nominal  damages,  as  the  subsequent  delivery  did  not  prove 
the  original  wrongful  detention ;  and  BuUerU  NUi  Prius  (a) 
was  cited,  where  it  is  said,  **  If  a  man  take  my  horse  and 
ride  him,  and  after  deliver  him  to  me,  yet  I  may  have  tro- 
ver against  him,  for  the  riding  was  a  conversion,  and  the 
redelivery  will  only  go  in  mitigation  of  damages." 

Lord  Abinoer,  C.  B. — There  is  no  ground  for  this 
motion.  The  case  cited  is  correct,  but  the  jury  are  not 
bound  by  the  cost  price.  I  believe  it  has  been  held  that 
special  damage  is  not  recoverable  in  trover ;  here  no  spe- 
cial damage  was  laid:  I  do  not  know  that  it  can  be  reco- 
vered. The  act  of  Parliament  says,  that  money  may  be 
paid  in  by  way  of  compensation  or  amends;  here  the  oio- 
ney  was  so  paid  in,* and  the  jury  thought  that  it  was  suffi- 
cient* 

Aldeuson,  B. — The  small  delay  in  delivering  the  goods 
would  not  necessarily  make  any  variation  in  the  value. 
The  jury  thought  that  the  plaintiff  was  wrong  in  not  ac- 
cepting the  goods,  and  the  costs  therefore  ought  to  fall 

upon  him* 

Rule  refused. 

(a)  Boiler's  Ni.  Pri.  p.  46,  cituig  1  Dan?.  21,  Counteu  ofRuHand^scase. 
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ABATEMENT. 
•S'ee  Plbaof  Privilege— SiTTiMos,2,d. 

ABSCONDING. 

See  D18TEIMOA8, 1, 3 — Ejectment,  9 

— Outlawry,  2. 

ACCEPTOR. 

iScePLEA,^,  11,  14,  21 — Replica- 
TioK,  3,  4,  5,  7 — Stating  Pro- 
ceedings, 2. 

ACCOMMODATION. 
iS'ee.PLEA,  21,  23. 

ACCORD  AND  SATISFACTION. 
See  Plea,  11 — Replication,  6. 

ADDITION. 

^ee  Apfidavit,  6 — Afpidayit  (bn- 
titlii^g)  4. 

ADMINISTRATOR. 

In  an  action  against  an  administra- 
tor, the  defendant,  afler  obtaining 
time  to  plead  upon  the  usual  terms, 
pleaded  a  judgment  recovered  since 
the  commencement  of  the  action,  but 
did  not  aver  that  there  were  no  assets 
ultra*  The  Court  gave  leave  to  the 
plaintiff  to  sign  judgment  as  for  want 

▼OL,  ni. 


of  a  plea;  the  defendant  having  since 
the  commencement  of  the  action  ad- 
mitted by  letter  the  possession  of 
assets  sufBcient  to  cover  the  judg- 
ment, and  also  the  plaintiff's  demand. 
ReberU  v.  Wood^  799 

AFFIDAVIT. 
See  Illiterate  Deponent. 

1.  Where  long  afiSdavits  are  filed 
in  support  of  a  motion,  a  great  part 
of  which  is  unnecessary,  the  Court 
will  refer  them  to  the  Master,  and 
make  the  party  applying  pay  the 
costs  of  the  unnecessary  affidavits. 
Lewis  V.  fVoolrych,  692 

2.  An  affidavit,  in  which  the  word 
"  oath"  was  omitted,  was  held  insuffi- 
cient.    Oliver  v.  Pricey  261 

3.  ''  Phillips,  assignee  &c.,*'  is  an 
irregular  mode  of  describing  a  plain- 
tiff in  intituling  an  affidavit.  Phillips 
V.  Hutchinson^  20 

4.  The  alteration  of  a  figure  in  the 
date  of  an  affidavit  in  the  jurats  by 
writing  one  figure  over  another,  does 
not  constitute  an  erasure  or  interlin- 
eation within  the  meaning  of  the  rule. 
Jacob  V.  Hungate*  456 

5.  An  affidavit  with  the  word 
"  said"  instead  of  "  saith"  is  insuffi- 
cient.    Howorth  Y*  Hubherstyy     455 
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AFFIDAVIT. 


6.  '*  Assessor"  is  not  a  good  des- 
cription of  a  deponent  in  an  affidavit. 
Nathan  v,  Cohen,  370 

7.  If  an  affidavit  be  joint,  an  ob- 
jection to  the  description  of  one  of  the 
deponents  does  not  render  the  state- 
ments of  the  others  inadmissible.  lb. 

8.  If  an  affidavit  purports  to  be 
signed  by  a  deponent,  it  will  be  no  ob- 
jection that  it  is  signed  in  a  foreign 
character,  and  there  is  no  statement 
in  the  jurat  to  shew  that  the  deponent 
is  a  foreigner,  and  that  the  writing 
in  question  is  his  signature.  lb. 

AFFIDAVIT  (ENTITLING). 
See  Affidavit,  d. 

1.  An  affidavit  intituled  (7.  Shrimp- 
ton  V.  Wm,  Carter  the  elder,  sued  as 
Wm,  Carter,  the  cause  being  G, 
Shrimpton  v»  Wm,  Carter,  was  re- 
jected as  being  badly  intituled. 
Shrimpton  v.  Carter,  648 

2.  An  affidavit  of  debt  sworn  be- 
fore a  commissioner  need  not  be 
intituled  in  any  Court.  Urquhart  v. 
Dick,  17 

3.  An  affidavit  in  support  of  a 
motion  for  entering  up^  judgment  on 
a  warrant  of  attorney  (given  when  no 
suit  is  pending)  need  not  be  intituled 
in  any  cause.     DoMiis  v.  Stanhury, 

440 

4.  In  incitling  an  affidavit  of  ser- 
vice of  a  rule  to  compute,  the  Chris- 
tian name  of  the  plaintiff  as  well  as 
of  tlie  defendant  must  be  introduced. 
Anderson  v.  Baker,  107 

5.  The  Court  declined  to  act  upon 
an  affidavit  which  was  intituled  A,y. 
B;  executor  &c.,  without  specifying 
the  party  of  whom  the  defendant  was 
executor.     Clark  v.  Martin,       St%% 

6.  If  there  is  a  defect  in  intitling 
affidavits  produced  on  shewing  cause 
against  a  rule,  the  Court  will  allow 
the  rule  to  be  enlarged,  in  order  that 
the  title  may  be  amended.  Anderson 
V.  Ell,  73 


AFFIDAVIT  (OF  DEBT> 

AFFIDAVIT  (USING). 

Affidavits  sworn  in  opposition  to 
one  rule,  on  which  the  allegations  in 
them  may  be  immaterial,  cannot  be 
used  without  re-swearing,  in  opposi- 
tion to  another  rule,  on  which  they 
may  become  material,  although  the 
same  question  might  be  intended  to 
be  raised  on  the  first  rule,  which  ww 
actually  raised  on  the  second*  Queliy 
V.  Boucher,  107 

AFFIDAVIT  (OF  DEBT). 
See  Bail-bond,  1. 

1.  If  the  affidavit  of  debt  on  a  bill 
of  exchange  does  not  state  the  amount, 
the  bail-bond  will  be  set  aside  with 
costs.     MoHneux  v.  Dorman,       MSt 

2.  An  affidavit  of  debt,  that  the 
defendant  is  indebted  upon  and  by 
virtue  of  a  mortgage  deed  in  the  sum 
of  500/.,  by  which  the  defendant  co- 
venanted to  pay  that  sum  at  a  certaia 
day  now  past,  is  sufficient,  without 
averring  that  the  money  was  not  paid 
at  the  appointed  day.  Masters  v* 
Billing,  751 

9.  The  date  of  bills  of  exchange 
need  not  be  stated  in  an  affidavit  to 
hold  to  bail,  if  it  appear  in  the  affida- 
vit that  the  day  of  payment  of  ^ 
bills  is  passed.  Shirley  v.  Jacobs^  101 

4.  An  affidavit  of  debt,  for  goods 
sold  and  delivered  to,  and  for  money 
paid  and  laid  out  for,  S,,  the  wife  of 
the  defendant,  before  his  inter- 
marriage with  her: — Held,  insuffi* 
cient.     Grayy,  Shepherd,  442 

5.  An  affidavit  of  debt  made  by  a 
person  who  described  himself  as 
agent  and  collector  to  the  plaintiff,  an 
hotel-keeper : — Held,  sufficient.  Short 
V.  Campbell,  487 

6.  An  affidavit  sworn  b^ore  Ihe 
deputy  signer  of  the  bills  of  Middle* 
sex,  before  the  Uniformity  of  Process 
Act  came  into  operation,  was  held 
sufficient  to  warrant  an  arrest  upon  a 
capias  issued  after  the  passing  of 
that  act.     Beck  v.  Young,  280 


AFFIDAVIT  (OF  DEBT). 


AMENDMENT. 
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7.  Sembky  that  if  in  an  affidavit  of 
debt  for  principal  and  interest,  a  sum 
and  date  are  mentioned,  from  which 
nterest  can  be  computed,  it  is  not 
casential  that  the  amount  of  interest 
claimed  should  be  specifically  men- 
tioned.    Rogers  y.  Godbold^        106 

8.  An  affidavit  of  debt  on  a  cove- 
nant in  a  deed  for  payment  of  a  cer- 
tain sum  at  a  particular  day,  which  is 
sworn  to  have  passed,  and  that  the 
defendant  is  indebted  in  the  amount, 
is  sufficiently  positive,  though  it  is 
not  in  terms  alleged  that  the  money 
was  not  paid  at  the  day  appointed. 
Lambert  y,  Wray^  169 

9.  An  affidavit  of  debt  on  a  bill  of 
exchange,  which  states  that  the  de- 
fendant is  indebted  on  a  bill,  which 
was  payable  at  a  day  past,  is  suffi- 
eient,  without  suting  that  the  bill 
was  not  paid  when  due,  or  that  it  is 
still  unpaid.  PlnUvpsy.  Turner^    168 

10.  An  affidavit  of  debt  for  500/. 
Ibr  money  lent,  and  interest  thereon, 
Mid  on  an  account  stated,  without 
noticing  a  contract  for  interest: — 
Heldf  sufficient.     Pichman  v.  Colhs^ 

11.  An  affidavit  of  debt  claiming 
interest  is  sufficient,  though  it  neither 
states  the  amount  of  the  principal, 
nor  the  time  when  it  b^an  to  run. 
W^U  V.  Sowerby,  584 

12.  An  affidavit  of  debt,  defective 
as  to  part,  is  defective  as  to  the 
whole.     Raggett  v.  Gwt/f  554 

See  Plea,  2. 

AFTERNOON. 

See  Exchequer  Office. 

AGENCY. 
See  Ejbotmevt,  2,  9,  10,  18,  14— 

iNTBRPLEABBa,  8. 

AGREEMENT. 
See  Agreement,  4. 

ALLOCATUR. 

See  Attxchmbkt,  7. 


AMENDMENT. 

See  Affidavit  (entitling),  6 — A- 
WARD,  8 — Bail,  S,  4 — Capias,  10 
— Certiorari,  1 — Ejectment,  4 
— Indorsement  on  Process,  1,  7, 
17,18 — Judge's  Notes — Plea, 
20 — Repleader — Staying  Pro- 
ceedings, 2. 

1.  In  an  action  for  tithes,  the 
plaintiff  introduced  two  counts  into 
the  declaration:  one,  for  the  treble 
value  of  tithes  not  set  out,  the  other, 
for  the  same  tithes  bargained  and 
sold: — Held,  thai  this  was  a  viola- 
tion of  the  rule  of  H.  T.  4  W.  4. 
reg.  1,  s.  5,  and  the  Court  ordered 
the  last  count  to  be  struck  out,  with 
costs;  but  bound  the  defendant  to 
agree  not  to  set  up  a  composition  at 
the  trial,  or  that,  if  he  did,  the  decla- 
ration might  be  amended.  Lawrence 
V.  Stephens,  777 

2.  A  mistake  in  a  ca.  sa.  in  stating 
the  amount  recovered,  may  be  amend- 
ed on  payment  of  costs.  ArneUv. 
Wedtherby,  464 

8.  The  Court  refused  to  allow  the 
christian  name  of  a  plaintiff  to  be 
amended  after  issue  joined.  Moody 
V.  Aslatt,  486 

4.  Where  a  party  is  allowed  to 
amend  on  condition  of  paying  costs, 
but  he  amends  and  proceeds  without 
such  payment,  he  is  still  not  liable  to 
an  attachment.     Turner  v.  Gill,     80 

5.  A  plaintiff  a  few  days  previously 
to  the  assizes  obtained  a  judge's  or- 
der, giving  him  liberty  to  amend,  and 
the  defendant  was  to  have  tW9  days' 
time  to  plead  anew.  The  plaintiff 
afterwards  delivered  the  issue,  and 
took  no  further  notice  of  the  order, 
either  by  amending  or  rescinding  it; 
and  though  the  defendant  returned 
the  issue  as  irregular,  the  plaintiff 
proceeded  to  trial,  and  got  a  verdict. 
The  Court  refused  to  set  aside  the 
verdict  as  irregular.  Black  v.  Sang" 
ster,  206 

6.  Where  the  form  of  certificate  to 
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AMENDMENT. 


ARBITRATION. 


be  made  by  commissioners  for  taking 
the  acknowledgments  of  married  wo- 
men to  deeds  prescribed  by  the  84th 
section  of  the  8  &  4  WiU.  4,  e.  74,  does 
not  suit  the  peculiar  circumstances 
of  the  case,  the  Court  of  Common 
Pleas  will  make  a  special  order  for 
the  alteration  of  the   form  in   that 
case.     In  re  Sarah  Luke,  112 

ANNUITY  DEED. 
See  Declaration,  3. 

ANSWERING  MATTERS  OF 
AFFIDAVIT. 

See  Attorket,  14. 

APPEAL  (ADJOURNMENT  OF). 

The  9  Geo*  1,  c.  7,  s.  8,  only  applies 
to  the  first  sessions  after  executing 
the  order  of  removal,  and  therefore 
the  Court  will  not  interfere  with  the 
discretion  of  the  magistrates  at  the 
second,  as  to  adjournment,  if  it  is  in 
furtherance  of  a  reasonable  practice. 
Jtex  V.  the  Justicei  of  Monmouthehire, 

306 

APPEAL  (NOTICE  OF). 
If  a  regular  notice  of  appeal  has 
been  given  for  one  sessions,  and  the 
appeal  be  adjourned  at  the  instance  of 
the  appellants,  afler  hearing  counsel 
on  both  sides,  it  is  not  necessary  to 
give  a  strictly  regular  notice  of  trial 
for  the  following  sessions.  Rex  v. 
the  Jtutkei  of  Gloucestershire,     JS98 

APPEARANCE. 

5!?^  Bail-bond,  2 — Declaration,  I 
— Judgment. 

ARBITRATION. 

See  Award — Costs,  1. 

1*  The  refusal  of  an  arbitrator  to 
examine  witnesses  is  sufficient  miscon* 
duct  on  his  part  to  induce  the  Court 
to  set  aside  his  award,  though  he  may 
think  that  he  has  sufficient  evidence 
without  them. 

The  authority  of  an  arbitrator  can- 
not be  revoked  after  he  has  made  his 
award.     Phipps  v.  Ingram,  669 


2,  If  parties  agree  to  refer,  there 
being  an  action  pending,  without  a 
Judge's  order,  the  reference  is  within 
the  9  &  10  Will.  3,c.l5\  and  an  ap- 
plication to  set  aside  the  award  must 
be  made  before  the  end  of  the  term 
next  afler  its  publication.  Rusk- 
north  v,  Barron,  817 

8.  Where,  from  the  misconduct  of 
one  of  the  parties  to  an  award,  the 
submission  cannot  be  made  a  rule  of 
Court,  so  as  to  enable  the  opposite 
party  to  make  it  a  rule  of  Court  be- 
fore the  last  day  but  one  of  the  first 
term  after  the  award,  the  time  for  a 
motion  to  set  it  aside  will  be  enlarged 
until  the  following  term.  Re-Arhi-' 
tration  of  Perring  and  Keymer,     98 

4.  Where  the  time  for  making  an 
award  is  enlarged  by  the  arbitrator, 
without  strictly  complying  with  the 
directions  of  the  order  of  reference, 
but  the  time  is  subsequently  again  re- 
gularly enlarged,  with  the  consent  of 
die  parties,  no  objection  can  be  made 
to  the  award  on  account  of  the  fint 
irregular  enlargement  of  the  time. 
Benwell  v.  Hinxman,  500 

5.  The  decision  of  an  arbitrator 
(though  not  a  barrister)  is  final, 
though  it  can  be  clearly  shewn  that 
his  award  is  founded  on  a  mis-appre- 
hension of  law.     Ashton  v  PoftUer, 

6.  Where  a  mixed  case  of  law  and 
fact  is  referred  to  a  non-legal  aifri- 
trator,  and  he  decides  absolutely  upon 
them  without  raising  any  question 
upon  his  award,  his  decision  is  final, 
and  the  Court  will  not  entertain  a 
motion  for  reviewing  such  decision, 
either  as  to  the  facts  or  the  law. 
Jupp  T.  Grayson,  199 

7.  An  arbtrator,  to  whom  all  mat- 
ters in  difference  are  referred,  '  has 
no  right  to  state  facts  for  the  opinion 
of  the  Court,  unless  there  is  a  spe- 
cial direction  given  to  him  to  do.  so; 
in  such  a  case,  the  opinion  lermed  dy 
the  arbitrator  is  absolutely  fipi^* 
Barrett  y.  Wilson,  ««0 
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ARREST. 
See  Apfidavit  of  Dsbt,    6 — ^Mis- 

NOHBR,    1,  ft. 

1.'  A  defendant  who  has  been 
wrongfully  arrested  upon  a  Sunday, 
upon  a  charge  of  forgery,  without 
any  warrant,  may  be  lawfully  arrested 
upon  civil  process,  as  he  is  leaving 
the  police  office  after  he  has  been  or- 
dered by  the  magistrate  to  be  dis- 
charged.    Jacobs  V.  Jacobs,         675 

2.  Semble,  that,  in  order  to  con- 
stitute an  arrest,  the  warrant  must  be 
produced;  but  the  closest  watching 
of  the  defendant  is  not  sufficient. 
Xobins  V.  Render,  543 

ARREST  (OF  JUDGMENT). 

See  Declaration,   3 — Judgment — 
Misnomer,  1. 

The  record  in  an  action  for  slander 
stated  that  the  writ  issued  on  the  4th 
of  June,  and  that  the  words  were 
•poken  on  the  27th: — Held,  that  this 
discrepancy  on  the  record  was  no 
ground  for  arresting  the  judgment. 
Steward  v.  Layion,  430 

ARREST  (SECOND). 

See  Bail-bond,  3. 

A  defendant  having  been  arrested 
for  a  debt,  and  having  put  in  special 
bail^  settled  tlie  action  by  giving  a  bill 
of  exchange  for  30/.,  drawn  by  a 
third  person  and  accepted  by  himself, 
and  the  plaintiff  then  discontinued  the 
action.  The  bill  being  dishonoured, 
the  plaintiff  again  arrested  the  de- 
fendant on  the  bill: — Held,  that  the 
second  arrest  was  regular.  Hamber 
V.  Cooper,  671 

ARREST  (WITHOUT  PROBA- 
BLE  CAUSE). 

See  Award,  4. 

1.  A  defendant  was  arrested  upon 
.a  writ,  in  which  the  sum  of  37/.  was 
by  mistake  inserted  as  the  sum  for 


which  bail  was  to  be  taken ;  but  upon 
the  back  of  the  writ  the  plaintiff  de- 
manded 27/.  only,  which  was  the 
amount  really  claimed.  The  officer 
was  informed  of  the  mistake,  and 
desired  to  arrest  for  the  smaller  sum. 
The  defendant  was  arrested  and  sent 
to  prison;  and  the  plaintifi^  at  the 
trial,  made  out  a  claim  to  the  extent 
of  28/. :  but  there  being  no  count  in 
the  declaration  to  warrant  part  of  the 
demand,  he  agreed  to  forego  that 
part  to  prevent  further  litigation,  and 
take  a  verdict  for  20/*  only.  The 
Court,  under  these  circumstances,  re- 
fused to  allow  the  defendant  his  costs 
under  the  43  Oeo.  3»  c.  46|  8i  $. 
Preedy  v.  Macfarlane,  458 

2.  The  defendant  was  arrested  for 
20/.  and  the  plaintiff  recovered  only 
8/.,  but  it  appeared  that  the  price  of 
the  goods  for  which  the  action  was 
brought  had  been  agreed  upon  in  wri- 
ting, which  the  plaintiff,  by  accident, 
was  unable  to  prove  at  the  trial,  and 
there  was  contradictory  evidence  as 
to  the  value  of  the  goods: — Held^ 
that  the  defendant  was  not  entitled  to 
costs  under  the  43  Geo,  3,  c.  46. 
Shatwell  V.  Barlow,  709 

3.  Two  defendants  having  been 
arrested  for  a  sum  of  45/..  the  plain- 
tiff at  the  trial  recovered  only  21/. 
Part  of  the  demand  was  for  a  sum  of 
19/.  lOs.,  which  it  was  stated  by  a 
witness  he  had  seen  paid  on  a  parti- 
cular day,  and  a  receipt  was  put  in, 
from  which  it  appeared  that  the  money 
was  paid  on  a  former  day.  The  jury, 
under  the  circumstances,  disallowed 
that  part  of  the  plaintiff's  demand, 
and  also  made  a  small  deduction 
from  the  other  part.  It  was  not 
denied,  however,  by  the  defendants 
that  the  money  was  due,  and  it  was 
positively  sworn  by  the  plaintiff  that 
it  was  due  from  the  defendants:-^ 
Held,  that  the  defendant  was  not  ea- 
titled  to  his  costs  under  the  43  Geo*  3, 
c.  46.     Smith  v.  Smith,  733 
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ATTACHMENT. 


ARTICLES  OF  CLERKSHIP. 

See  ATToaNET,  7 — Service  under 
Articles  ov  Clerkship. 

If  the  original  indenture  of  clerk- 
ship is  lost,  a  copy  may  be  enrolled. 
Ex  parte  Chapman,  562 

ASSAULT. 

See  Justification. 

ASSETS. 
See  Administrator. 

ATTACHMENT  (AGAINST 
THE  SHERIFF). 

See  Sheriff* 

Where  the  writ  was  returnable  on 
the  22nd,  and  the  plaintiff  did  not 
declare  de  bene  esse  till  the  dOth,  the 
Court  on  setting  aside  an  attachment 
against  the  sheriff  on  payment  of 
costs,  refused  to  order  the  attachment 
to  stand  as  a  security,  it  not  appear- 
ing that  the  plaintiff  had  lost  a  trial. 
It  lies  on  the  plaintiff  in  such  a  case 
to  shew  that  he  has  lost  a  trial.  The 
affidavit  of  the  officer  need  not  deny 
collusion  with  the  bail,  nor  need  the 
bail  deny  collusion  with  the  officer. 
The  King  v.  the  Sheriff  of  Middlesex, 
in  a  Cause  of  Ftnlay  v.  Rallett,    1 94 

ATTACHMENT. 

See  Amendment,  4 — Attorney,  3, 
10 — Attorney  and  Client,  4 — 
Award,  1 , 2, 5 — Return  of  Writ, 
1, 2 — Service  of  Writ,  1 — Sher- 
iff, 1,6,  7,  S^Small  Debtor,  2 
subpcbna. 

1.  A  rule  for  an  attachment  against 
an  executor  for  not  accounting  pur- 
suant to  a  rule  of  Court  was  made  ab- 
solute, though  that  rule  had  not  been 
personally  served,  upon  an  affidavit 
that  the  defendant  kept  out  of  the 
way  to  avoid  being  served,  and  that 
a  copy  had  been  left  at  the  house  with 
the  daughter  of  the  defendant.  In  re 
Edward  Barwick^  703 


2.  A  party  cannot  have  a  rule  ab- 
solute, in  the  first  instance,  for  an  at- 
tachment for  not  paying  costs,  pursu- 
ant to  a  rule  of  Court,  where  tho«e 
costs  form  part  of  a  rule,  for  disobe- 
dience to  which  a  rule  nisi  only  for 
an  attachment  can  be  granted.  Ex 
parte  Townley,  39 

3.  An  application  to  set  aside  an 
attachment  may  be  made  by  one  of 
the  bail  on  his  own  affidavit  denying 
collusion,  without  an  affidavit  from 
the  other  bail. 

Where  there  has  been  a  default,  an 
attachment  against  the  sheriff  may  be 
obtained,  though  the  defendant  is  sur- 
rendered before  the  attachment  is 
moved  for.  The  King  v.  The  Sheriff 
of  Middlesex  in  a  Case  ofRidgnay  v. 
Porter,  186 

4.  A  personal  service  of  the  rule  of 
Court  must  be  made  to  ground  an  at- 
tachment for  nonpayment  of  money 
punnant  to  a  Judge's  order,  which  is 
afterwards  made  a  rule  of  Court;  and 
service  of  the  order  and  allocaiur  are 
not  sufficient,  nor  is  service  of  the  ruk 
on  the  London  agents  of  the  attorn^ 
sufficient:  and  for  this  defect  an  at* 
tachment,  issued  at  tlie  end  ofJanm^ 
ary,  and  executed  on  the  1 2th  of  Fe-* 
briary,  was  set  aside  in  Trinity  term 
following.  Woollisony.  Hodgson^  178 

5.  An  attorney's  bill  having  been 
ordered  to  be  taxed  after  the  client 
had  given  a  bill  of  exchange  for  the 
amount,  it  was  found  he  had  been 
overpaid,  and  he  was  ordered  to  re* 
fund  the  overpayment  to  the  client, 
and  also  by  a  subsequent  order  to  pay 
the  costs  of  taxation,  more  than  a 
sixth  having  been  taken  off.  Upon 
the  application  of  the  attorney  to  be 
allowed  to  pay  these  sums  to  the 
holder  of  the  bUl  of  exchange  (whidi 
had  been  dishonoured)  instead  of  his 
client,  he  was  ordered  to  do  so  within 
a  week,  or,  in  default,  that  an  attaph*. 
ment  should  issue: — Heldf  that  no 
demand  o£  dieab  two  soma  waa  oocofr 


ATTACHMENT. 


ATTORNEY. 
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sary  to  ground  an  attachment,  but 
that  It  was  his  duty  to  seek  the  holder 
of  the  bill,  and  pay  the  money  to  him. 
IPool/ttfon  V.  Hodgson,  178 

6.  Where  the  party  against  whom 
a  rule  nisi  for  an  attachment  was  ob- 
tained, appeared,  and  objected  that 
the  rule  fusi  had  not  been  persomally 
aerred,  the  Court,  notwitlistanding, 
made  the  rule  absolute.  Levyv.Dun' 
^embe,  447 

7.  In  order  to  obtain  an  attachment 
for  nonpayment  of  costs  pursuant  to 
die  Master's  allocatur,  it  must  appear, 
by  the  affidavit,  that  the  persons  de- 
nying ihe  payment  are  those  mention- 
ed in  the  allocaiur.  France  and  Others 
Y.  Wright,  St6 

8.  Where  a  rule  of  Court  directs 
eosts  to  be  paid  to  the  party  or  his 
attorney,  a  demand  not  made  by  the 
attorney  who  had  conducted  the  cause 
in  London,  but  by  the  attorney  in  the 
oountry  who  employed  him,  is  suffi- 
eiefit.  Dennett  yt.  Pass,  633 

9.  An  attachment  for  nonpayment 
of  costs  may  be  obtained  on  the  22nd 
April,  although  the  affidavit  does  not 
shew  that  any  demand  was  made 
since  the  2nd  of  February.  Rex  v. 
Rogers,  605 

10.  Where  it  is  clear  that  the  oopy 
of  the  rule  and  allocatur  have  come 
to  the  hands  of  the  defendant,  an  at- 
tomey,  the  Court  will  grant  a  rule 
Mt  for  an  attachment,  although  strict 
personal  service  has  not  been  effected. 
PimlUps  V.  Hutchinson,  683 

1 1 .  A  Judge's  order  directed,  that, 
on  payment  or  tender  of  the  debt  and 
costs  to  the  plaintiffs,  their  attorney 
or  agent,  the  plaintiffs  should  deliver 
up  to  the  defendant  certain  deeds  held 
by  the  plaintifft  as  a  security.  An 
attachment  was  moved  for  on  an  affi- 
davit that  the  mon^  was  tendered  to 
the  plaintiffs'  attorney's  agent,  and  the 
deeds  demanded,  but  that  ^ey  had 
ttot  been  delivered : — Held,  that  the 
affidavit  was  iosufflcient,  and  that  no- 


tice should  have  been  given  to  the 
plaintiffs,  and  a  demand  made  per- 
aonally  of  tbem.  Evans  and  Wife  v. 
Millard,  661 

1£.  A  rule  for  an  attachment  for 
nonpayment  of  costs,  pursuant  to  the 
Master's  allocatur,  between  attorney 
and  client,  is  nisi  in  the  first  instance. 
Green  v.  Lights  578 

15.  In  order  to  obtain  an  attach- 
ment for  nonpayment  of  costs,  pursu- 
ant to  the  Master's  alhcatwr,  a  de- 
mand is  not  necessary,  if  the  party 
sought  to  be  served  by  his  violence 
prevents  the  demand  from  being  made. 
Wenham  v.  Donmes,  578 

1 4.  In  order  to  obtain  an  attach- 
ment, it  is  not  sufficient  that  all  the 
necessary  steps  are  taken,  partly  at 
one  time  and  partly  at  another.  /2e- 
gers  V.  Twisdei,  572 

15.  In  order  to  obtain  an  attach- 
ment for  nonpayment  of  costs,  pursu- 
ant to  the  Master's  allocatur,  it  is  not 
indispensably  necessary  that  a  copy 
of  the  rule  and  allocatur  should  be 
lef^  on  the  person  of  the  defendant. 
Rex  T.  Koops,  566 

16.  Personal  service  of  the  rule  for 
payment  of  costs  is  necessary  in  order 
to  obtain  an  attachment  although  the 
defendant  is  an  attorney.  Albin  ▼. 
Toomer,  66S 

1 7.  An  attachment  cannot  be  ob- 
tained for  nonpayment  of  costs,  pur- 
suant to  the  Master's  allocatur,  if 
there  was  no  undertaking,  in  the 
Judge's  order  for  taxation,  to  pay  what 
should  be  found  due.  Harrison  v* 
Ward,  541 

ATTESTING  WITNESS. 
See  Landlord  and  Tenant. 

ATTORNEY. 

See  Articles  of  Clerkship  (Enrol- 
Luro) — Attachment,  16 — Attor- 
ket's  Certificate — Bail,  S,  15-^ 
Coksoudatino  Actions — Erro&i 
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2 — Habeas  Cobpus  —  MAs»a's 

DiSCRBTIOK,    1  •—  NbOLIOBKCS  

Nsw  T&iAL,  1,  2 — Rbsidbmcb  ov 
ATTOBNBir -— Residencb   Of  Db« 

FBNDAKT,  1 SeRYICB  UNDER  AR- 
TICLES OB  CLSRKSHir*— SbT'OVF — 

-^^catikoPeocbbdikos,  6-^un* 
i»AT — Unqoalibibd  Practitiokee 
-^Vbhue,  1. 

1.  An  attorney,  not  having  bad  his 
meant  enroUed  in  the  alphabetical  book 
kepi  at  tbePffodioBotary'sOffice,  pur- 
suant to  37  Geo.  3,  c.  90,  s.  27,  will 
not  be  allowed  to  enter  it  ntMc  pro 
tunc  after  an  action  for  penalties  has 
been  oommeiiced.  Ex  parte  Swifts  in 
the  case  of  Matthew  v.  Swift,       636 

2.  It  is  no  ground  of  demurrer  to 
k  declaration  in  an  action  by  an  attor- 
ney that  he  seeks  to  recover  for  *'  ma- 
terials **  supplied  by  him  to  his  client. 
Fisher  v.  Snow,  27 

3.  Where  an  attorney  is  in  con- 
tempt by  disobeying  a  rule  of  Court, 
the  proper  course  of  proceeding  against 
him  is  by  moving  for  an  attachment, 
and  not  by  applying  to  strike  him  off 
the  roll.  Ex  parte  TownUy,  39 

4.  It  is  no  ground  for  disallowing 
to  the  plaintiff's  attorney  his  costs  of 
conducting  the  action,  that  he  was 
not  on  the  roll  of  attomies  of  this 
Court,  if  it  appears  that  he  conducted 
the  proceedings  in  the  name  of  a 
London  attorney,  who  was  an  attorney 
of  the  Court.  Goodner  v.  Cover,    424 

6,  An  attorney  cannot  be  re-ad- 
mitted without  deposing  to  his  having 
given  notice  to  the  Stamp  Office  of 
his  intention  to  apply  for  readmission. 
Ex  parte  Bridgman,  371 

6.  Where  an  attorney  brings  se- 
veral qui  tarn  actions,  and,  after  their 
commencement,  makes  an  offer  to  the 
defendant  to  compromise  them,  it  is 
BO  ground  for  striking  him  off  the 
rolL    SmUh  v.  Gilleit,  364 

7.  Where  a  clerk  has  been  articled 
to  a  second  master  pursuant  to  the 
%i  G€o^  t,  c.  46|  s.  9|  and  the  affida- 


vit of  such  articles  has  not  beM  filed 
within  three  months  after  their  ^3(eeu- 
tion,  in  accordance  with  section  3^  of 
that  statute,  he  cannot  be  admitted, 
nor  can  such  affidavit  be  filed  n&ne 
pro  tunc.     Ex  parte  Joy,  342 

3.  If  an  attorney  practises  after 
the  expiration  of  his  certificate,  even 
though  with  the  hope  of  taking  one 
out,  he  cannot  be  re-admitted  without 
payment  of  the  arrears  of  duty  for 
the  years  during  which  he  has  prac- 
tised, and  something  more  than  a  no- 
minal fine.     Ex  parte  Phiipot,    339 

9.  Where  an  attorney,  through  the 
negligence  of  his  clerk,  has  omitted 
to  make  the  entry  pursuant  to  the 
S7  Geo.  3,  c.  90,  s.  21,  in  due  time, 
the  Court  will  allow  that  entry  to  be 
made  nunc  pro  tunc,  if  he  has  taken 
out  his  certificate  regularly,  and  paid 
the  duty  for  that  year.  Ex  parte  Fry, 

10.  Where  an  attorney  disobeys  a 
rule  of  Court,  requiring  him  to  do  a 
particular  act,  an  application  cannot 
in  the  first  instance  be  made  to  strike 
him  off  the  roll ;  but  a  rule  nisi  for  an 
attachment  may  be  obtained. 

If  by  the  same  rule  he  is  required 
to  pay  certain  costs,  and  a  clause  is 
also  introduced  into  it  authorizing  the 
issue  of  an  attachment  in  case  of  non- 
payment, that  may  at  once  issue  al- 
though a  rule  nut  only  will  be  granted 
for  disobedience  to  the  other  part  of 
the  rule. 

A  bankrupt's  certificate  does  not 
remove  an  attorney's  liability  to  an 
attachment  for  not  duly  investing  his 
client's  money.  Ex  parte  Grant,  320 

11.  Directing  an  attorney  to  em- 
ploy a  proctor  to  obtain  probate  of  a 
will  is  not  such  an  employment  of 
him  in  the  character  of  an  attorney 
as  will  give  the  Court  summary  jur- 
isdiction over  him,  as  to  money  re- 
ceived by  him  to  pay  the  proctor* 
Ex  parte  Cowie,  900 

\2.  On  an  application  agakiit  "an 
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attorney  for  an  attachment  for  his 
.eootempt  of  a  Judge's  order,  made  a 
mle  of  Court;  the  Court  will  take 
judicial  notice  of  his  being  on  the 
jTolU     £x  parte  Caroline  Hwe^   600 

13.  If  the  agent  of  an  attorney  ne- 
glect to  take  out  his  certificate,  and 
the  latter  continues  in  ignorance  of 
the  neglect  to  practise,  he  may  be  re- 
admitted on  payment  of  a  nominal 
fine,  and  the  arrears  of  duty.  Ex 
parte  Thorpe^  bd% 

14.  A  motion  to  compel  an  attor- 
ney to  answer  the  matters  in  an  affi- 
davit eannot  be  made  on  the  last  day 
of  term.     Re  Turner^  657 

ATTORNEY  (ADMISSION  OF). 
See  Attormet  6. 

ATTORNEY  (CHANGING). 

If  the  attorney  on  the  record  is 
changed,  without  an  order  for  that 
purpose,  but  the  opposite  party  treats 
the  new  attorney  as  the  attorney  in 
the  cause,  he  cannot  afterwards  ob- 
ject that  no  order  was  obtained. 
Farley  v.  Hebbes,  5$S 

ATTORNEY    (R:E.ADMISSI0N 

OF). 

See  Attorney  5,  8,  1 3. 

An  attorney,  who  through  inadver- 
tence has  practised  without  his  cer- 
tificate,  cannot  be  re-admitted  with- 
out an  affidavit,  shewing  that  a  notice 
has  been  given  to  the  Stamp  Office  of 
his  intention  to  apply  for  re-admission. 
£x  parte  Franks  ^  319 

ATTORNEY-GENERAL. 

See  Compounding  Penal  Action — 
Demorreb,  5. 

ATTORNEY'S  BILL. 

See  Plea,  10 — Taxation. 

1  •  A  summons  to  tax  an  attorney's 
bill,  though  it  was  served,  was  held 
not  to  operate  as  a  stay  of  proceed- 
ings from  its  return,  so  as  to  prevent 


the  attorney  issuing  a  writ,  the  de- 
fendant not  having  signed  a  consent 
in  the  book  to  pay  the  amount  of  the 
taxation.  fViliianu  v.  Roberts^  5ii 
%.  After  the  lapse  of  nine  years, 
the  Court  will  not  compel  an  attorney 
to  re-deliver  bills  for  business  done 
by  him,  without  some  suggestion  of 
fraud.     Manning  v.  Brown,  31 

3.  In  an  application  to  tax  an  at- 
torney's bill,  the  Court  will  take  judi- 
cial notice  of  his  being  on  the  coll. 
Ex  parte  Kingy  41 

4.  In  such  an  application,  however, 
it  roust  be  sworn  that  there  are  taxable 
items  in  the  bill,  although  the  bill  it- 
self is  exhibited.  /6. 

ATTORNEYS  CERTIFICATE^ 

See  Attorney  and  Client,  5* 

If  an  attorney  neglects  to  take  out 
his  certificate  between  the  15th  ATo- 
vember  and  the  16th  oi December ^  but 
before  the  expiration  of  the  year  he 
takes  it  out,  he  is  entitled  to  recover  his 
costs  for  business  done  during  the  on- 
certificated  interval,  if  his  neglect  has 
not  been  wilful.  Bowler  v.  Brown,  80 

ATTORNEY  AND  AGENT. 

See  Attachment,  4,  8,  1 1  — Attor- 
ney, 4,  13 — Merits,  3. 

ATTORNEY  AND  CLIENT. 
See  Attachment,  5, 11, 12 — Attor- 
ney, 2 — Attorney  (Changing) — 
Staying  Proceedings,  6 — Sunday 
— Taxation — Unqualified  Prac- 
titioner. 

1.  A  bailable  writ  having  been  is- 
sued against  a  defendant  upon  an 
affidavit  of  debt  for  the  amount  of 
several  bills  of  exchange,  the  defen- 
dant's attorney  gave  an  undertdcing 
for  the  defendant,  who  was  not  ar- 
rested :  an  agreement  was  then  made, 
by  which  the  plaintiff  forbad  any  one 
to  proceed  in  his  name  without  his 
authority,  and  he  agreed  to  give  three 
months'  notice  before  he  proceeded 
on  the  bill  transactions  between  them, 
and  that  agreement  was  to  set  aside 
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any  writ  or  writs  then  issued  against 
the  defendant.  The  plaintiiF's  aiior* 
ney  afterwards  gave  three  months' 
notice  that  he  should  proceed,  and  a 
new  writ  was  subsequently  issued 
upon  a  fresh  affidavit,  upon  wbidb 
the  defendant  was  arrested.  Upon  a 
jDDotion  to  stay  proceedings,  and  that 
the  defendant  might  be  discharged : — 
HeU  diat  the  second  writ  was  r^u- 
larly  issued  without  discontinuing  the 
first  action,  as  nodiing  had  been  done 
tipon  the  first  writ,  and  sixteen  months 
had  elapsed  since  it  was  issued;  but 
that  the  agreement  meant  that  the 
^fibtidant  should  have  three  months 
notice  from  the  p^tntt^  himself,  and 
that  a  notice  given  by  the  attorney 
was  insufiicient;  and,  on  the  latter 
ground,  the  defendant  was  discharged 
out  of  custody .  Ryvei  ▼•  Sunning ^  S 1 7 

2.  An  attorney  is  not  justified  in 
proceeding  with  an  action  after  it  has 
been  settled  between  the  parties  them- 
aelves,  though  it  is  known  that  costs 
have  been  incurred,  and  that  the 
plaintiff  himself  is  not  in  a  condition 
to  pay  them ;  it  must  be  shewn  affir^ 
matively,  that  the  settlement  was  come 
to  for  the  purpose  of  cheating  the 
attorney.     Jordan  v.  Hunt^  666 

S.  Rule  93  of  1  Reg.  Gen.,  H.  T. 
9,  Will.  4,  gives  the  attorney  a  lien  on 
a  judgment  obtained  by  him  for  his 
eosts  as  between  attorney  and  client. 
Watson  V.  Mascall,  Cd8 

4.  An  attorney  who  gives  a  false 
residence  of  his  client,  without  using 
proper  means  to  ascertain  whether  it  is 
correct  or  not,  subjects  himself  to  the 
eosts  which  may  be  occasioned  by 
moving  for  an  attachment  against 
him ;  but  he  is  not  liable  to  pay  the 
costs  oi  the  action,  if  he  is  bond  Jide 
unable,  afler  proper  inquiry^  to  give 
his  client's  residence.  Neal  v.  Hol» 
den,  493 

5.  Semble,  that  if  an  attorney  has 
been  admitted  and  does  not  take  out 
hts  certificate  for  a  yetf ,  he  need  not 
be  re-admitted  previous  to  taking  it 


out;  but  whether  he  need  or  uot,  if 
he  has  taken  out  his  certificate  unte 
aoch  csrcumatancea,  the  client's  iatep- 
est  will  not  be  affected.  HilUary  a. 
HungmUf  Beart.^  56 

AUCTIONEER. 

See  Interpleader,  14 — Plea,  2. 

AWARD. 

See  Arbitration  —  Laucasteii 
(Court  OF  C.  P.  of),  2— ^V£RDicx,iS. 

1 .  Personal  service  must  be  eActed 
before  an  attachment  can  be  obtained 
for  non-performaoce  of  an  award  on 
which  an  action  will  lie.  Richmond 
V.  Parkinson,  70S 

2.  If  a  party  proceeds  to  enforce 
an  award  by  attachment  and  after- 
wards by  action,  the  atuchment  may 
be  set  aside,  but  only  on  the  terms  of 
the  defendant's  giving  a  bail-bond. 
Earl  of  Lonsdale  v.  nhinnay,     263 

3.  A  rule  for  setting  aside  an  award 
must  appear,  on  the  face  of  it,  to  be 
drawn  up  on  reading  the  award  itself 
or  a  copy  of  it;  and  the  Court  wiH 
not  allow  it  to  be  amended. 

Where  a  rale  for  setting  aside  an 
award  was  drawn  up  on  imperfect 
materials,  and  was  therefore  dis- 
charged; the  Court,  under  special 
ctrcumstanees,  allowed  a  new  rule. 

In  die  King's  Bench,  the  Court 
may  look  at  the  record  on  discussing 
a  motion  for  a  new  trial,  although  the 
rule  is  not  drawn  up  on  reading  it; 
therefore,  the  Court  may  look  at  the 
record  on  an  application  to  set  aside 
an  award  made  pursuant  to  an  order 
of  Nisi  Prius,  although  the  rule  is 
not  drawn  up  on  reading  it. 

If  it  clearly  appear,  from  reading 
an  award,  that  the  arbitrator  intended 
to  leave  a  particular  question  of  law 
open,  the  Court  will  consider  it,  al- 
though in  terms  the  arbitrator  may  in 
one  part  of  his  award  have  deter^ 
mined  it.     Skerry  v.  Oke,  349 

4.  If  an  arbitrator,  to  whom  a  caune 
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is  referred  by  order  of  Nim  PriM, 
takes  no  notice  in  bis  award  of  a 
powicr  given  him  by  the  order  to  give 
the  defendant  his  costs,  cm  the  ground 
of  an  excessive  arrest,  hot  does  dis<* 
pose  of  the  general  costs  of  the  cause, 
the  Court  will  not  interfere  to  give 
the  defendant  his  costs.  Oreenwood 
V.  Johnson f  606 

5.  Where  an  award  found  that  a 
balance  of  17/.  was  due  from  the 
plalntiffi  to  the  defendant,  but  con- 
tained no  order  on  the  former  to  pay 
ihe  money,  the  Court  refused  to  grant 
an  attachment  for  nonperformance  of 
the  award.     Scott  v.  WiUianu,    508 

BAIL. 

A?e  Attachment  against  the  Sher- 
iff —  Attachment,  8  —  Bail- 
bond,  4  —  Procedendo  —  Power 
OF  Principal  —  Uniformity  of 
Process  Act,  2 — Scire  Facias,  3. 

1.  A  notice  to  justify  at  eleven,  all 
parties  appearing  at  ten: — Held^  suf- 
ficient. 

A  notice  of  justification,  which 
omitted  to  state  where  the  bail  re- 
sided for  the  last  six  months,  and  also 
whether  they  were  householders 
or  freeholders: — Held,  not  to  be 
cured  by  the  affidavit  of  justifica- 
tion according  to  the  old  rules,  though 
it  contained  those  requisites:  and  time 
to  amend  was  refused,  the  bail  having 
been  put  in  too  late;  and  also  the 
costs  of  opposition.  BeaFs  Bail,  708 

2.  An  affidavit  of  justification, 
which  stated  that  the  property  of  the 
bail  consisted  of  household  furniture 
and  effects,  was  held  not  to  be  suffi- 
cient without  stating  where  the  pro- 
perty was.  Cooper's  BaU,  69ft 

8.  Where  bail  was  put  in  in  this 
form—"  Ely,  by  Cole,"  the  former 
not  being  an  attorney  of  this  Court, 
though  the  latter  was,  the  proceed- 
ings were  held  to  be  informal,  but 
dme  was  given  to  amend.  Marden's 
Bail,  654 


4.  An  affidavit  of  jusufication  of 
bail,  which  merely  static  the  bail 
**  possessed  "  instead  of  "  worth,"  will 
not  be  allowed  to  be  amended.  Na^' 
Ms  Bail,  452 

^.  The  want  of  entry  in  the  book 
of  ihe  notice  of  exception  ia  waived 
by  giving  notice  of  justification. 

A  notioe  of  JMstifioiUon,  which  stated 
that  the  hail  had  resided  for  the  last 
six  months  at  the  parish  of  W^  wiih^ 
out  stating  die  street*  &c*«  held  bad. 

Costs  of  opposition  on  teehnical 
grounds  are  not  allowfd.  ManwelFa 
Bail,  426 

6.  An  affidavit  of  justification  of 
bail  stated  that  the  bail  was  a  faonsa^ 
keeper  at  &,  but  did  not  state  that  he 
resided  there: — Held,  that  this  was 
a  sufficient  deviation  from  the  form 
given  by  the  rule  of  T.  T.  1  fVUL  4, 
to  deprive  the  defendant  of  the  costs 
of  justification.  Heald^t  Bail,       4(23 

7.  A  two  day's  notice  of  justifica-i 
tion  by  a  prisoner,  accompanied  by  aa 
affidavit  according  to  the  rule  of  Trin» 
ity  term,  1  WilL  4,  is  bad,  unless  it 
expresses  that  he  is  a  prisoner*  Bfd^ 
ten's  Bail,  4M 

8.  Keeping  a  brothel  is  not  of  itself 
a  ground  for  rejecting  bail.  Gouge's 
BaU,  320 

9.  *'  He 's  "  is  sufficient  in  an  af- 
fidavit of  justification  instead  of  '*  he 
is." 

The  name  of  a  township,  without 
the  name  of  a  street,  stated  to  be  in 
a  certain  parish  named  in  the  notice 
of  bail,  is  sufficient. 

It  is  sufficient  for  a  bail  to  swear  to 
property  over  and  above  *'  what  wiU 
pay  his  just  debts." 

"  Debts,"  without  describing  them 
as  "  book  debts,"  is  sufficient.  ^ 

"  Yeoman"  is  a  good  descriptioo 
of  a  bail.  Lanyon's  Bail,  3^ 

10.  If  one  of  the  bail  below  cqo<* 
sents  to  time  being  given  to  the  defen- 
dant to  perfect  bail  above,  hia  act  is 
binding  upon  both.  Howard  ^t.  Brad^ 
berry,  92 
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11.  Altbougfa  bail  are  anopposed, 
the  Court  will  not  allow  tliem  to  jna- 
tify  if  it  has  been  satisfied  in  a  previ- 
ous case  that  they  are  unfit.  Laporie^i 
Bail,  1 10 

12.  Upon  the  jnstificatioB  of  bail 
ilk  a  coniitry  cause,  one  of  the  bail  was 
allowed  time  to  explain  respecting 
some  property  which  it  was  alleged 
was  mortgaged :  this  being  afterwards 
done — jflelct^  that  the  defendant  was 
ODtitled  to  the  coats  of  justification. 
Qrani^wBail^  165 

18*  If  bail  are  opposed  on  the 
ground  of  the  affidavit  of  justifica- 
tion being  defective  in  not  swearing 
that  tliey  are  "  worth  "  the  requisite 
amount;  but  it  appears  that  the  bail 
are,  in  fact,  sufficient,  and  afterwards 
justify,  the  defendant  will  not  receive 
the  costs  of  justifying  bail,  but  he  will 
not  pay  the  costs  of  opposing.  Pop- 
joys Bml,  1 70 

14.  Bail  coming  up  a  second  time 
to  justify  must  pay  or  deposit  the  costs 
of  a  former  unsuccessful  attempt;  and 
where  costs  are  payable,  the  defen* 
dant's  being  in  prison  will  not  excuse 
him  from  payment.    Paitnore^s  Bail, 

214 

15.  Where  bail  made  a  motion  in 
the  name  of  an  attorney,  who  denied 
having  given  any  authority  to  allow 
his  name  to  be  used,  the  Court  dis- 
charged the  rule ;  but  refused  to  make 
an  order  for  costs  against  the  person 
making  the  affidavit,  on  the  ground 
that  he  was  not  before  the  Court. 
To  obtain  such  costs,  a  special  appli- 
cation must  be  made  against  him. 
Norton  V.  Curtis^  245 

1 6.  The  4th  rule  of  Trinity  term, 
1  Will,  4,  which  directs,  that,  if  a 
plaintiflf  does  not  give  one  day's  no- 
tice of  exception,  where  the  bail  jus- 
tify by  affidavit  under  the  new  rules, 
the  recognizance  may  be  taken  out  of 
Court,  does  not  apply  where  the  bail 
are  put  in  in  that  mode  after  the  re- 
gular time  for  putting  in  bail  has  ex- 


|aired,  for  then  the  bail  moat  aclaril|r 
justify  as  formerly,  before  a  motion 
can  be  made  to  set  aaide  proceedings 
upon  the  ground  that  bail  have  bedn 
been  put  in  and  joatified.  The  King 
V.  WiU&n,  ft56 

BAIL  (ADDING). 
See  MfiRiTs,  i« 

BAIL  (RELIEF  OF). 
See  Bail,  10 — Bail-bokd,  6. 

1.  Where  a  defendant  has  been 
committed  to  Nervgate  by  commis- 
sioners of  bankrupt,  the  Common 
Pleas  cannot  bring  him  up  that  he 
may  be  rendered  in  discharge  of  his 
bail,  but  they  will  enlarge  the  time 
for  his  render,  although  not  **  till  he 
has  passed  his  last  examination." 
Waugh  V.  Ashford,  1£3 

2.  Where  bail  would  be  fixed  hy 
an  indulgence  granted  by  the  Court, 
such  terms  will  be  imposed  upon  the 
plaintiff  as  will  give  the  bail  an  op- 
portunity of  freeing  himself  from  his 
liability.  Bradley  v,  Bailey,  111 

BAIL-BOND. 

See  Capias,  8. 

1.  After  a  rule  nisi  had  been  ob- 
tained for  cancelling  a  bail-bond  for  a 
defect  in  the  affidavit  to  hold  to  bail, 
the  plaintiff  offered  to  consent  to  a 
Judge's  order  to  the  same  effect,  the 
costs  to  be  costs  in  the  cause  and  no 
action  to  be  brought: — Held,  that, 
notwithstanding  this  offer,  the  defen- 
dant was  entitled  to  have  his  rule 
made  absolute  with  costs.  Clarke  v. 
Crockford,  693 

2.  Where  a  bail-bond  is  cancelled, 
the  plaintiff  is  not  bound  to  accept  an 
appearance  by  the  defendant,  though 
the  entry  of  it  was  mentioned  as  a 
condition  in  the  rule  nifi.  Perring  v. 
Twmer,  1 5 

$,  A  defendant  having  been  ar- 
rested, the  plaintiff,  on  the  ground  of 
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<MNnc  irregularity,  diseontiniied  tbe 
aetion,  and  fmid  the  costs.  He  again 
vmsted  the  defendant  by  leave  o€  a 
Judge,  and  the  sherilF,  nothavmghad 
'notice  <^  the  discontinuance  of  the 
first  action,  detained  the  defendant 
for  some  time  on  both  writs;  but  it 
appeared  that  the  defendant  had  in 
lact  suffered  no  inconvenience,  as,  be- 
fore he  tendered  bail  on  the  second 
writ,  die  sheriff  had  notice  served  on 
him  of  the  discontinuance  of  the  first 
action.  The  Court,  under  these  cir- 
cumstances, refused  to  interfere,  or 
to  order  the  bail-bond  to  be  cancelled, 
on  the  ground  that  the  first  action  was 
not  completely  discontinued.  Pfice  v. 
Day,  463 

4.  A  plaintiff  can  in  no  case  have 
the  bail-bond  to  stand  as  a  security, 
(though  it  may  clearly  appear  that, 
ia  point  of  fact,  he  has  been  prevented 
from  going  to  trial  by  bail  above  not 
being  perfected  in  due  time),  unless 
he  has  declared  de  bene  esse  against 
the  original  defendant;  neither  can  the 
Court  impose  terms  on  the  defendant 
where  the  application  is  by  bail  to 
stay  proceedings  on  payment  of  costs, 
bail  above  being  perfected.  Call  v. 
Thelwell,  445 

5.  A  bail-bond  was  given  to  the 
sheriiTon  the  24th  of  November^  and 
it  recited  that  the  defendant  had  been 
arrested  on  the  1 7th:  bail  above  not 
having  been  put  in  within  due  time 
after  the  1 7th,  the  plaintiff  took  an 
assignment  of  the  bail-bond.  Upon 
motion  to  set  aside  the  assignment  as 
having  been  made  too  early,  upon  an 
affidavit  that  the  recital  in  the  bond 
was  false — that,  in  fact,  no  arrest  was 
made,  but  only  a  letter  sent,  and  that 
therefore  the  writ  could  not  be  said 
to  be  executed  till  the  24th,  when  the 
bond  was  given,  the  Court  refused  to 
interfere.  Call  v.  Thelwell,  443 

6.  The  rule  of  ilf.,  59  G.  3,  K.  B. 
h  now  adopted  into  the  practice  of 
Aie Court  o{ Exchequer;  and,  there- 
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fore,  bail  or  sherifib,  applying  for  re* 
Kef,  most  comply  with  the  terms  of 
that  rule.  An  affidavit  by  bail,  ap- 
pljring  to  stay  proceedings  on  payment 
of  costs,  which  stated  that  the  appli« 
cation  was  made  for  their  awn  indem- 
nity, instead  of  only  indemnity,  was 
Ae/(^insufficient«  Callv.  Thelneil,M4i 
7.  It  is  not  necessary  that  the  as- 
aignment  of  a  bail-bond  by  the  sheriff 
under  the  4th  Anne^  c.  16,  s.  iU^ 
should  be  attested  by  the  two'sm^ 
nesses,  in  whose  presence  It  mual  be 
made  at  the  time  of  the  ass^ment. 
Pkilipt  v.  Barhw,  9U 

BANKRUPT. 

See  Bail  (Rbl»f  ov),  1. 

In  answer  to  an  action  by  a  land- 
lord against  the  assignees  of^  a  bank*- 
rupt  for  rent,  the  latter  may  plead 
that  the  term  did  not  vest  in  them ; 
and  to  avoid  the  effect  of  1  &  2 
Will.  4,  c.  56,  s.  25,  also,  that  it  did 
vest,  but  that  they  abandoned  it,  and 
were  not  therefore  liable.  Thompson 
V.  Bradbury ,  147 

BARRISTER. 
See  AaBiTRATioN,  5. 

BEDCHAMBER  (LORD  OF). 
See  PaiviLBOB  from  Arrest,  3. 

BILL  OF  EXCHANGE. 

See  Plea,  2,  11,  14,  16,  21,  22— 
Replication,  3,  4,  5,  6 — Staxino 
Proceedings,  2 — Venue,  10. 

BISHOP. 

See  Seqobstration,  1. 

BOND. 
See  Plea,  1. 

BREACH  OF  CONTRACT^. 
See  Interest. 
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CAPIAS. 


CERTIORARI. 


CAPIAS. 

See  Affidavit  of  Debt,  6 — In- 
dorsement on  Process — Sheriff's 
Return. 

1.  If  the  defendants  residence  is 
sufficiently  described  in  a  eapiqs,  with 
th«  exeepcion  of  the  county,  that  de- 
lect is  supplied  by  the  direction  to 
the  sheriff.  Perrtng  v.  Turner,  15 
■  2«  A  oap%4M,  which  was  in  this 
form,  "  if  9s  shall  be  found  in  your 
bailiwick/'  instead  of  "  if  9he  shall/' 
&c.,  was  held  not  to  be  so  defective 
as  to  warrant  the  Court  in  discharging 
the  defendant  from  custody.  Sutton 
V.  Burgess  f  489 

5.  An  indorsement  on  the  copy  of  a 
capias  served  on  a  defendant  at  the 
time  of  the  arrest,  which  required  the 
defendant  to  pay  the  debt  within  four 
days  from  the  arrest  or  service  thereof: 
— Held,  sufficient.  lb. 

4.  If  the  warning  in  a  capias  is 
placed  at  the  foot  of  the  writ,  it  is 
only  necessary  in  the  body  to  intro- 
duce the  words  "  hereunder  written," 
and  not  *Mndorsed  hereon"  besides. 
Bridgman  v.  Curgenven,  1 

6.  The  omission  of  immaterial  par- 
ticles in  the  writ  of  capias  is  not  an 
irregularity  of  which  the  Court  will 
take  notice,  if  the  omissions  do  not 
alter  the  meaning  of  the  writ.  Forbes 
▼.  Mason^  104 

6.  Qucere,  whether  it  is  necessary 
to  state  in  a  cajnas  the  county  in 
which  a  defendant  is  supposed  to  re- 
side?    Border  v.  Levi,  150 

7.  A  writ  of  capias  directed  to  the 
^*  sherifFs  "  of  Middlesex  is  irregular. 
Jackson  v.  Jackson,  182 

8.  A  defendant  being  arrested  on 
a  writ,  which  stated  the  action  to  be 
trespass  on  the  case  upon  promises, 
an  application  was  made  by  the  de- 
fendant to  a  Judge  to  be  discharged, 
on  the  ground  that  the  form  of  action 
was  misdescribed,  but  it  was  refused. 
He  dien  gave  a  bail-bond,  and  special 


bml  n^t  hairing  been  put  in  hr  Une 
time,  the  plaintiff  took  an  assignment 
of  the  bail-bond  and  proceeded  upon 
it.  The  bail,  having  taken  out  sum- 
monses to  stay  proceedings  without 
success,  applied  to  the  Court  to  set 
aside  the  capias  against  the  original 
defendant:  the  Court  refused  to  in- 
terfere.    Gumey  v.  Hopkinson,  189 

9.  A  writ  of  capias  to  answer  the 
plaintiff  in  an  action  of  trespass  on  the 
case  upon  promises  is  merely  irre- 
gular and  not  void,  and  a  defendant; 
to  avail  himself  of  the  objection,  must 
apply  in  proper  time.  Ih 

10.  The  Court  will  not  amend  a 
writ  of  capias  in  the  direction. 

Semble,  that  Middesex,  (put  by 
mistake  for  Middlesex  in  a  writ  of 
capias,)  does  not  vitiate  the  writ,  so 
as  to  entitle  the  defendant  to  set  it 
aside,  and  to  a  discharge  from  cus- 
tody.    Colston  V.  Berens,  ft53 

CENTRAL  CRIMINAL  COURT. 

The  Court  of  King's  Bench  will, 
under  special  circumstances,  remove 
an  indictment  for  a  misdemeanour 
from  the  Central  Criminal  Court* 
Rex  V.  Caldecott,  $15 

CERTIORARL 

See  Cbntral  Criminal  Court — In- 
FXBioR  Jurisdiction,  1,  2* 

1.  If  a  plaintiff  without  improper 
motives  has  removed  a  judgment  into 
a  superior  Court  by  an  irregular  writ 
of  certiorari,  issued  without  leave  of 
the  Court,  such  amendments  will  be 
allowed,  and  terms  imposed,  as  wilt 
enable  him  to  avail  himself  o£  the 
judgment,  without  prejudice  to  the 
defendant.     Rowell  v.  Breedan,    8d4 

2.  The  Court  will  not  quaah  a  wm 
of  certiorari,  unless  there  is  an  ad«^ 
mission,  or  something  tantamouot  t^ 
it,  by  the  party  suing  it  oat,  that  he 
has  done  so  for  the  purpose  of  Majri* 
Landens  v.  Sheil,  M 
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CHAMBERS   (APPLICATION 

AT). 

See  Int)irpleader,  7.- 

CHAPLAIN  (KING'S). 
See  P&iviLEOE  FROH  Arrest,  t, 

CHARGING  IN  EXECUTION. 

See  Foreign  Judgment. 

Where  a  defendant  has  been  taken 
in  execution  on  a  ca,  sa.^  and  he  af- 
terwards removes  himself  into  the 
custody  of  the  marshal,  the  plaintiff 
is  neither  obliged  to  carry  in  the  roll, 
nor  to  charge  him  in  execution. 
Deemer  v,  Brooker^  576 

CHECK. 
See  Plea,  3. 

CHURCHWARDEN. 

See  Mandamus,  IS. 

CLERGYMAN. 
See  Outlawry,  8. 

COGNOVIT. 

^S^^e  Prisoner,  1. 

1.  The  Court  refused  to  grant  a 
rule  for  setting  aside  a  cognovit  at  the 
instance  of  the  defendant,  because  it 
was  not  stamped.  Clarke  v.  Jones,  277 

2.  No  notice  to  tax  is  necessary 
when  a  defendant  appears  in  person 
and  gives  a  cognovit^  which  is  good, 
though  there  is  no  declaration.        lb. 

8.  Under  a  cognovit,  by  which  it 
is  agreed,  that  no  judgment  is  to  be 
signed,  or  execution  issued,  unless 
de&ult  made  in  payment  of  a  certain 
sum,  with  costs,  by  instalments,  the 
plaintiff  may  sign  judgment  and  issue 
eaeoution  for  thewholesum,  if  default 
ia  made  in  one  instalment.     Rose  v. 

Tambimsmh  49 

4.  A  cognovit  containing  terms  of 

agreement  must  be  stamped ;  but  it 

is  sufficient,  to  support  an  execution 


under  it,  if  it  is  stamped  by  the  time 
cause  is  shewn  against  a  rule  for 
setting  aside  the  execution,  on  the 
ground  of  its  not  having  been  stamped. 
Rose  V.  TomblinMn,  49 

COLLUSION. 

See  Attachkent  against  tus  She* 
RiFV — Attachmxnt,  8; 

COMMISSION    TO    EXAMINE 
WITNESSES. 

See  Foreign  Witness,  ?. 

COMMISSIONER. 

See  Affidavit  (entitling),  2. 

COMPOSITION. 
See  Amendment,  1 — Plea,  20. 

COMPOUNDING  PENAL 
ACTION. 

Leave  of  the  Court  for  compound- 
ing a  penal  action,  where  the  Crown 
is  entitled  to  a  portion  of  the  penalty, 
cannot  be  obtained  without  the  con-» 
sent  of  the  Attorney-General,  Bex 
V.  Gibbsy  845 

CONCLUSION, 
See  Plea,  19. 

CONDITION, 

See  Amendment,  4. 

CONDITION  (BREACH  OF). 

See  Merits,  4. 

CONDUCT  MONEY. 

See  SuBPCENA,  4 — Witness. 

CONFESSION  AND  AVOID- 
ANCE. 

See  Plea,  24. 

CONSIDERATION. 
See  Plba,  3,  4,  11,  16,  «0,  21,  ^ — 
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CONSOLIDATING  ACTIONS. 

Where  six  actions  of  trover  bad 
been  brought  against  the  same  de« 
fendant  by  different  plaintifis  em- 
ploying the  same  attorney,  the  Court 
refused  to  order  the  proceedings  in 
five  of  them  to  be  stayed  to  abide 
the  result  of  one,  it  being  sworn  that 
the  causes  of  action  were  different  in 
all  of  them.  Ntcholkw.Ltfewe^  186 

CONTEMPT. 

See  Attobnet,  8,  12. 

CONTEMPT  OF  PROCESS. 

Mere  violent  snatching  an  original 
writ  of  summons  from  the  person 
serving  a  copy  of  it  is  not  a  contempt 
of  the  process  of  the  Court.  Weehes 
V.  Whitely,  5^Q 

CONTINGENCY. 

See  Insolvent,  2. 

COSTS. 

See  Arrest  (withoot  probable 
Cause),  1,2,  8  —  Attachment, 
2  — Attorney's  Certificate  — 
Attorney  and  Client,  8,  4 — 
Award,  4 — Bail,  1,  S^Q^  12,  18, 
14,  15 — Bail- Bond,  1 — County 
Court,  I,  % — Court  of  Requests, 
1,  % — Demurrer-Books,  1,  2 
— Executor,  1,  2,  8,  4,  5 — In- 
quiry (Writ  of) — Judges'  Cer- 
tificate— Master's    Discretion, 

ft  ' 

1 — Merits,  5  —  Negligence  — 
Payment  into  Court,  1 — Police 
Officer — Security  for  Costs — 
Set-off — Sittings,  1  — Slander 
— Staying  Proceedings,  1,  2 — 
Taxation  —  Unnecessary  Pro- 
ceedings. 

1.  An  action  for  a  nuisance  (to 
vhich  a  plea  of  the  general  issue  only 
was  pleaded,  before  the  new  rules  of 
pleading,)  was  referred  to  an  arbi- 
trator, who  found  that  the  plaintiff 
had  not  proved  that  the  defendant 


was  the  cause  of  the  injury,  and  ha 
ordered  a  nonsuit  to  be  entered,  but 
he  also  ordered  that  the  defendant 
should  remove  the  nuisance  within  a 
month : — Heldy  that  this  was  a  find- 
ing substantially  in  favour  of  the  de- 
fendant, and  that  he  was  entitled  to 
the  expense  of  all  witnesses  who 
could  be  material  under  the  general 
issue.     Raddle  v.  HaU^  802 

2.  The  Master,  in  taxing  the  ex- 
penses of  witnesses,  according  to  a 
certain  scale,  cannot  allow  more  than 
is  actually  paid  for  their  travelling 
expenses.  /&• 

8.  In  an  action  of  trespass  for  in- 
jury to  a  wall,  the  defendant  justi- 
fied under  the  Building  Act,  and  the 
plaintiff  was  nonsuited.  The  Master 
thereupon  taxed  to  the  defendant 
treble  costs  under  the  100th  section 
of  that  act.  A  motion  was  made  to 
review  the  Master's  taxation  on  the 
ground  that  the  defendant  ought  to 
have  obtained  leave  to  enter  a  sug- 
gestion under  the  act,  which  only 
gave  the  defendant  costs  upon  a 
judgment  for  costs.  The  Court  dis- 
charged the  rule.    Wells  v.  Ody^  799 

4.  A  clause  in  a  local  act,  which 
appointed  commissioners  for  certain 
purposes,  prohibited  them  under  a 
penalty  from  acting  or  voting  where 
they  were  personally  interested •  One 
of  the  commissioners  being  sued  for 
the  penalty,  the  plaintiff  was  non- 
suited : — Held^  tliat  the  action  could 
not  be  said  to  be  brought  for  "an 
act  or  thing  done  under  the  act,"  so 
as  to  entitle  the  defendant  to  treble 
costs  under  another  clause  of  the  act. 
Charlesworth  v.  Rudgard,  5 1 7 

COSTS  (IN  THE  CAUSE). 

Where  a  rule  nisi  is  obtained  to 
reduce  the  plaintifTs  damages,  or  set 
the  verdict  aside,  the  plaintiff  is  not 
entitled  to  the  costs  of  opposing  the 
rule  as  costs  in  the  cause,  although 
he  succeeds  upon  one  of  the  altema*' 


COSTS  (IN  THE  CAUSE). 

lfv'e$  offered  by  the  rule,  unless  he 
gtves  notice  to  the  opposite  party  of 
bis  intention  to  abandon  the  other. 
M* Andrew  v.  Adams,  ISO 

COSTS  (OF  FORMER  TRIAL> 

If  a  Judge,  of  his  own  authority, 
drseharges  a  jury  from  giving  a  ver- 
dict, on  the  ground  of  their  not  being 
able  to  agree,  the  party  ultimately 
sQccessful  will  not  be  entitled  to  the 
costs  of  the  first  attempt  at  trial. 
Seely  v.  Powers,  372 

COSTS  (OF  THE  DAY). 

1.  The  motion  for  costs  for  not 
proceeding  to  trial  is  for  a  rule  to  be 
absolute  in  four  days,  unless  cause  is 
shewn  in  the  meantime.  Robinson  v. 
Rolnnson,  177 

a.  Where  a  cause,  standing  in  the 
paper  is  postponed  at  the  instance  of 
the  plaintiff,  on  payment  of  costs  by 
him,  the  defendant  is  entitled  to  no 
more  costs  than  he  would  have  been 
entitled  to,  if  the  record  had  been 
withdrawn.     Walker  v.  Lana,      504 

COUNSEL. 
See  Juryman — Wait  of  Trial,  4. 

COUNSEL'S  SIGNATURE, 

See  Plea,  17 — Serjeant. 

Where  the  Vice-Chancellor  di- 
rected the  opinion  of  the  Court  to  be 
taken  on  a  special  case,  the  Court 
would  not  permit  it  to  be  entered  for 
argument  with  the  signature  of  a 
Master  in  Chancery,  who  had  settled 
it,  instead  of  the  signature  of  <:ounsel ; 
but  this  Court  will  not  compel  an  at- 
torney to  lay  the  case  before  counsel 
for  the  purpose  of  signature.  Roy  v. 
Champneys,  105 

COUNTY  COURT. 

See  Sheriff,  9. 
1.  In  an  action  to  recover  a  sum 
of  87.  Zs,  (as  claimed  by  the  particu- 
lars of  demand),  the  defendant  paid 

VOL.  III. 
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IL  18f.  into  Court  under  rule  19  of 
H.  T.  4  JVilL  4,  which  the  plaintiff 
took  out  in  full  satisfaction  of  the  ac- 
tion. The  cause  of  action  arose,  and 
both  parties  lived,  within  the  juris* 
diction  of  the  County  Court  of  Cav'^ 
diganshire:  and  by  order  of  a  Judge 
the  defendant  was  allowed  to  enter  9 
suggestion  on  the  roll  of  these  facts, 
and  that  the  action  was  brought  for  a 
sum  under  40^.,  and  further  proceed- 
ings were  stayed,  with  the  view  of 
depriving  the  plaintiff  of  his  costs ; 
but  the  Court  set  aside  the  order,  on 
account  of  the  form  of  the  rule  for 
paying  money  into  Court,  the  late- 
ness of  the  application,  and  its  not 
clearly  appearing  that  the  action  was 
brought  for  less  than  40  j.  Far  rent 
V.  Morgan^  79i 

2,  The  fact  of  the  plaintiff's  cause 
of  action  not  exceeding  40^.  and  the 
defendant  being  resident  within  the 
county  o(  Middlesex,  and  liable  to  be 
summoned  to  the  County  Court,  can- 
not be  pleaded.     Sandall  v.  Bennett, 

294 

COURT  OF  REQUESTS. 

1.  The  defendant  is  entitled  to 
have  a  suggestion  entered  under  the 
London  Court  of  Requests  Act, 
though  the  cause  was  tried  before 
the  sheriff  by  the  defendant's  bon* 
sent,  and  though  tlie  motion  for  that 
purpose  was  not  made  till  after  the 
costs  had  been  taxed,  6nal  judgment 
signed  and  execution  issued :  and  an 
affidavit  which  states  that  the  defen- 
dant is  a  silk  broker,  and  has  a  ware- 
house and  a  counting-house  in  London^ 
and  that  he  constantly  lived  and  re- 
sided there  at  the  time  the  cause  of 
action  accrued,  and  till  the  commence- 
ment of  the  suit,  sufficiently  shews 
that  he  sought  a  livelihood  in  London 
at  the  time  of  the  commencement  of 
the  action  within  the  meaning  of  the 
act.     Bond  v.  Bailey^  808 

2.  An  action  for  the  use  and  occu- 


XII 


D.  p.  c. 


838  COURT  OF  REQUESTS.  DECLARING  (DE  BENE  ESSE). 


pation  of  *'  furnished''  lodgings  is 
within  section  13  of  the  39  &  40 
Geo.  3 J  c.  104,  (the  London  Court  of 
Requests  Act),  and  therefore  it  may 
be  brought  in  the  superior  Courts 
without  the  plaintiff's  incurring  the 
penalties  provided  in  section  12^  Kidd 
▼•  Ma$on^  90 

3*  Previous  to  making  an  applica- 
tion with  respect  to  costs,  under  the 
London  Court  of  Requests  Act,  it  is 
not  necessary  to  have  the  record  in 
Court.     Kiddv.M<i$on^  85 

COURT  ROLLS  (INSPECTION 

OF). 

If  an  application  to  inspect  the 
Court  rolls  of  a  manor  is  made  when 
no  cause  is  pending,  the  rule  is  nm 
in  the  first  instance.     Ex  parte  Best, 

38 
CREDIT. 

SeeVhEAy  15. 

CREDITOR. 
See  Dbbtor. 

CROSS-EXAMINATION. 

See  JuooMEMT  bt  Default — Seve- 
ral Defendants. 

DAMAGES. 

See  Interest — Payment  into  Court, 
3 — Tender. 

DEBET. 

See  Executor,  6. 

DEBTOR. 

If  a  party  obtains  the  benefit  of  a 
tmst  deed  executed  by  his  creditors, 
and  in  it  is  contained  a  consideration 
that  he  shall  make  a  full  disclosure  of 
his  property,  but  he  conceals  a  por- 
tion of  it,  the  creditors  signing  the 
deed  may  still  proceed  against  him. 
Wenham  v.  Fowle^  43 

DECLARATION. 

See  Pleading — Service  op  Notice 
OF  Declaration — Venue,  4,  8. 


I 


1 .  The  year  within  which  a  plains 
tiff  must,  according  to  the  rule  of  law, 
deliver  his  declaration,  is,  in  real  as. 
well  as  personal  actions,  to  be  rec- 
koned from  the  return  day  of  the  writ, 
and  not  from  the  date  of  the  defen  - 
dant's  appearance.  Barnes  v.  Jackson^ 

404 

2.  A  declaration  in  the  commence- 
ment stated,  that  the  defendant  was 
summoned  to  answer  the  plaintiff  as- 
signee of  certain  sheriffs;  but  the 
bond  declared  on  appeared  to  be 
made  to  the  plaintiff  personally: — 
Heldy  sufficient  on  special  demurrer. 
Reynolds  V,  Welsh,  441 

H,  In  an  action  of  debt  on  an  an- 
nuity deed,  it  appeared  that  the  cove- 
nant was  with  the  plaintiff  and  an- 
other to  pay  to  them  one  annuity  of 
30i.,  a  moiety  of  which  was  to  be  paid 
to  the  plaintiff,  and  the  other  to  the 
other  covenantee;  by  another  part  of 
the  deed  it  appeared,  that  the  annuity 
was  to  be  secured  by  a  joint  judg- 
ment, &c.  The  plaintiff  having  ob- 
tained a  verdict  for  arrears  of  the 
annuity  due  to  himself,  the  Court 
arrested  the  judgment,  on  the  ground 
that  the  other  covenantee  ought  to 
have  joined  in  the  action.  Lane  ▼. 
Drinkwater,  H2S 

DECLARING  (AGAINST  SEVE- 
RAL). 

Upon  a  writ  against  several,  the 
plaintiff  may  declare  against  one  only ; 
but  if  he  declares  against  any  other 
defendant  afterwards,  he  will  be  irre- 
gular.    Coldwell  V.  Blake,  ^5^ 

DECLARING  (DE  BENE  ESSE). 

See  Attachment    against   the 
Sheriff — Bail-bond,  4. 

Where  a  defendant  puts  in  bail, 
but  does  not  justify,  a  declaration  ds 
bene  esse  is  properly  Jiied^  and  not 
delivered.  Rex  v.  The  Skerijgr  ^ 
Middlesex,  189 


DECLARING  (TIME  FOR). 


DEMURRER  BOOKS.      839 


DECLARING  (TIME  FOR). 

If  a  plaintiff's  proceedings  on  a 
writ  of  summons  are  stayed  by  rule, 
he  is  bound  to  declare  within  a  year 
after  the  expiration  of  that  rule,  or  he 
will  be  out  of  Court.  Unite  t.  Hum-' 
phrey,  5S2 

DEED. 

See  Debtor. 

The  effect  of  an  instrument  under 
seal  cannot  be  altered  by  a  memoran- 
dum not  under  seal.  Wenham  v. 
Fowle^  45 

DEFENDANT    (DESCRIPTION 

OF). 

See  Affidavit  (Entitling),  4. 

DELAY. 

See  Certiorari,  2 — Pleading  (Time 
for),  1 — Term's  Notice. 

DELIVERY. 

See  Replication,  6. 

DEMURRER. 

See  Attorney,  % — Declaration,  2 
—Executor,  6— Plea  (Striking 
out)— Plea,  1,  2,  11,  14, 15,  16, 
18,  19,  21 — Replication,  S,  7 — 
Venue,  4. 

1.  A  statement  in  the  margin  of  a 
demurrer  to  a  plea  that  the  matters 
disclosed  in  the  plea  con  tain  no  answer 
to  the  declaration : — Held^  insufficient, 
within  the  meaning  of  2  H.  7.,  R,  O, 
4  WtU.  4.     Ross  y.  Robeson,       779 

S.  Proposed  rule  as  to  demurrers 
not  intended  for  argument.  Harvey 
▼.  King,  730 

3.  It  is  not  a  sufficient  objection 
to  a  demurrer  being  argued,  that  the 
point  intended  to  be  raised  is  not 
stated  in  the  margin  of  the  demurrer. 
The  rule  only  enables  the  opposite 
party  to  set  aside  the  demurrer. 
Laeey  v.  Umbers,  732 

4.  If  the  ground  of  demurrer  stated 
pursuant  to  2  Reg.  Gen.  H.  T.  4  Will. 
4,  (Practice  Rules),  in  the  margin 
appears  sufficient,  the  Court  will  not 


I  set  the  demurrer  aside  as  frivolous. 
Tyndallv.  Ulleshorne,  S 

5,  A  demurrer  to  a  plea  to  an  in- 
formation on  the  revenue  side  of  the 
Court  of  Exchequer,  does  not  require 
a  matter  of  law  to  be  stated  in  the 
margin,  according  to  rule  2  of  H.  T. 
4  Will.  4,  but  it  must  be  signed  by 
the  Attorney-General  before  it  is  de- 
livered.    The  King  v.  Woolkit,  694 

DEMURRER  (FRIVOLOUS). 
See  Demurrer,  3,  4. 

1.  Where  a  defendant  pleaded  a 
frivolous  demurrer  so  late  in  the  term 
that  there  was  not  sufficient  time  to 
set  it  down  for  argument,  and  a  mo- 
tion was  made  to  set  it  aside,  the 
Court  would  only  let  the  defendant 
in  to  plead  on  an  affidavit  of  merits, 
pleading  instanier,  and  paying  the 
costs  of  the  demurrer  and  the  appli- 
cation.    Underhill  v.  Humey,      495 

2.  A  rule  nisi  for  setting  aside  a 
demurrer  as  being  frivolous,  should 
be  drawn  up  on  reading  the  plead- 
ings.    Howorth  V.  Hubbersty,      455 

3.  Where  a  demurrer  is  frivolous, 
and  a  motion  is  made  to  set  it  aside, 
the  Court  will  grant  '*  a  rule  for  that 
purpose  to  be  absolute,  unless  cause 
is  shewn  on  a  particular  day."  Kin^ 
near  v.  Keane,  154 

4.  A  defendant,  after  having  had 
time  to  plead,  demurred  to  the  de- 
claration, which  was  in  debt  on  a  bill 
of  exchange  with  the  common  counts^ 
in  this  form:  **  The  defendant  by  his 
attorney  says,  that  the  declaration  is 
not  sufficient  in  law ;  and  also  that  an 
action  of  debt  will  not  lie,  and  that 
the  bill  should  have  been  stated  to  be 
for  value  received :"— HtfW,  that  the 
plaintiff  was  not  justified  in  signing 
judgment  as  upon  a  sham  demurrer. 
Lyons  v.  Cohen,  243 

.DEMURRER  BOOKS. 

See  Scire  Facias,  5. 

1.  If  a  party  seeks  to  make  his 
iii2 
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opponent  pay  the  costs  of  copies  of 
demurrer  books,  pursuant  to  7  R.  G, 
H.  T.  4  fVilL  4,  he  must  deliver  them 
on  the  day  after  the  time  for  his  op- 
ponent's delivering  them  expires. 
Fisher  v.  Snotv^  27 

2.  A  cause  was  entered  in  the  paper 
for  argument.  A  defendant  having 
demurred  to  a  replication,  the  plain - 
tiflT  got  the  case  put  into  the  paper 
as  for  argument,  and  the  defendant 
came  prepared  to  argue  the  point: 
but  it  appeared  that  the  plaintiff  had 
not  joined  in  demurrer,  and  of  course 
no  proper  books  were  delivered  to 
the  Judges : — Held,  that  the  defen- 
dant was  not  entitled  to  his  costs  of 
appearing  for  argument.  Howorth  v. 
Hubbersty,  457 

3.  If  one  side  neglects  to  deliver 
his  demurrer  books  to  the  Judge,  the 
other  side  should  do  so  for  him, 
and  then  he  will  be  entitled  to  judg- 
ment; but  otherwise  the  case  will  be 
struck  out.     Abraham  v.  Cook,   215 

DEPARTURE. 
See  Plea,  1 — R£plication,  S. 

DEPONENT  (DESCRIPTION 

OF). 

See  Affidavit,     6 — Affidavit  of 

Debt,  5. 

DEPOSIT  IN  LIEU  OF  BAIL. 

1 .  If  a  defendant  deposits  money  in 
the  bands  of  the  sheriff,  pursuant  to 
the  43  Geo,  S,  c.  46,  s.  2,  which  is  paid 
into  Court,  the  defendant  will  not  be 
allowed  to  take  it  out,  unless  he  has 
put  in  bail  according  to  the  exigency 
of  the  capias,  although  such  a  de- 
posit is  not  mentioned  in  the  warning 
attached  to  that  writ. 

If,  however,  bail  has  been  per- 
fected, but  not  in  due  time,  before 
the  plaintiff  takes  the  money  out,  he 
must  make  his  election  as  to  which 
security  he  will  take.  Geach  v.  Cop- 
pin,  74 


2.  If  a  defendant  has  deposited 
money  in  lieu  of  bail,  which  the  she- 
riff pays  into  Court,  he  is  entitled  xty 
take  it  out  on  justifying  bail  in  due 
time.     Yming  v.  MaUby,  604 

3.  If  the  affidavit  on  which  such  a 
motion  is  made  states  bail  to  have 
been  justified,  the  Court  will  presume 
that  it  has  been  justified  in  due  time, 
unless  the  contrary  be  shewn  by  the 
plaintiff.  lb. 

4.  If,  instead  of  putting  in  bail,  a 
defendant  deposits  the  amount  of  the 
debt,  with  1 0/.  for  costs,  pursuant  to 
the  43  Geo,  3,  c.  46,  s.  2,  he  is  not 
bound  to  pay  in  the  additional  10/., 
pursuant  to  the  7  &  8  Geo.  4,  c.  7 1 ,  s.  2, 
until  the  last  day  allowed  for  per- 
fecting special  bail.  Straford  v. 
Love,  593 

DESCRIPTION. 

See  Affidavit,  6 — Bail,  9. 

DETINET. 
See  ExBCDTOB,  6. 

DETINUE. 
See  Executor,  6 — Staying  Pro- 

CEEOIKOS,  4. 

DISCHARGE. 
See  Prisoner,  2. 

DISCONTINUANCE. 

See  Arrest  (Second) -«  Attorn  by 
AND  Client,  I — Bail-bond,  3 — 
Several  Writs  for  the  save 
cause  of  Action,  1,  2 — Stating 
Proceedings,  2. 

The  plaintiff  cannot  discontinue 
after  a  verdict  for  the  defendant  with 
leave  to  the  plaintiff  to  enter  a  ver- 
dict for  himself.  Goodenough  v .  Butler, 

751 

DISCRETION  OF  COURT. 
See  Informer  (Common). 

DISTRINGAS. 
1 .  A  distringas  was  granted  against 
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ejectment; 
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a  defendant,  though  he  had  not  been 
served  with  a  writ,  it  appearing  that 
lie  had  gone  abroad  to  avoid  his  cre- 
ditors, and  had  lefl  servants  at  his 
house  in  town.  Moonv.  Thynne,  \6$ 

2.  The  sherifTs  return  to  a  distrin' 
gas  of  non  est  inventtu  and  nulla  bona, 
18  not  alone  sufficient  to  entitle  the 
plaintiff  to  enter  an  appearance  for 
the  defendant;  and  the  Court  cannot 
listen  to  hearsay  evidence  of  the 
efforts  made  to  execute  the  writ. 
Daniels  v.  Farity,  26 

3*  A  distringas  will  not  be  granted 
on  an  affidavit  merely  stating  the  de- 
fendant to  be  absent  in  Ireland,  with- 
out shewing  that  he  has  gone  there  to 
avoid  his  creditors,  although  be  may 
have  a  residence  jn  town,  at  which 
unsuccessful  attempts  to  serve  him 
have  been  made.   Evans  v.  Fry,    581 

DOCUMENTS    (ADMISSION 

OF). 

1.  The  Court  has  not  jurisdiction 
under  r.  20  of  H.  T.,  4  WUl.  4,  to 
order  the  admission  of  documents; 
but  if  a  Judge  at  chambers  desires 
parties  coming  before  him  under  that 
rule  to  go  before  the  Court,  they  will 
be  heard,  but  the  Court  will  pro- 
nounce no  judgment,  leaving  that  to 
be  done  by  the  Judge  at  chambers. 

On  the  plaintiiT  paying  the  defen- 
dant the  expenses  of  examining  a 
judgment  and  other  docnments  abroad, 
an  order  was  made  for  the  defendant 
to  pay  the  expense  of  proving  them 
at  the  trial  (such  proof  being  satisfac- 
tory to  the  Judge,  and  so  certified  by 
him),  whatever  might  be  the  result  of 
the  case,  if  after  such  examination 
the  defendant  did  not  admit  them. 
Smith  V.  Bird,  641 

2»  In  an  action  for  running  down 
a  ship,  tried  9,1  Newcastle-upon-Tyne, 
the  plaintiff  having  obtained  a  verdict, 
the  Master  refused  to  allow  him  the 
expense  of  proving  certain  documents, 
being  the  registers  and  transfers,  &c. 


of  the  ship;  upon  the  ground  that 
reasonable  notice  had  not  been  given 
to  the  defendant,  to  allow  copies  to 
be  given  in  evidence.  The  commis- 
sion day  was  on  the  4th  March  \  no- 
tice of  trial  had  been  given  on  the 
21st  February,  and  the  notice  to  ad- 
mit the  documents  was  not  served 
till  Saturday,  the  28th  of  February, 
on  the  London  agent.  He,  however, 
refused  to  admit  the  copies,  and  an  - 
other  application  was  made  on  the  fol- 
lowing Monday  and  the  copies  were 
produced  to  him,  but  he  again  re- 
fused, and  a  summons  was  then  taken 
out,  returnable  the  next  day,  but  not 
attended.  On  tlie  previous  evening, 
the  agent  sent  off*  the  briefs.  The 
Court  ordered  the  Master  to  review 
his   taxation.     Tynn  v.  Billingsley, 
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DRAWER. 

See  Plea,  2,  1 1,  22— Repleader,  3 
— Replication,  7 — Staying  Pro- 
cesoinos,  2. 

DUPLICITY. 

See  Plea,  II,  19 — Replication, 2, 6. 

EASTER  TUESDAY. 

See  Notice  of  Trial. 

EJECTMENT. 

See  Judgment  as  in  case  of  a  NoK- 
suit,  2 — Landlord  and  Tenant 
— Setting  aside  Procbedinos. 

1.  Where  part  of  the  property  for 
which  an  ejectment  was  brought  con* 
sisted  of  three  unfinished  houses, 
which  were  untenanted,  and  there 
was  no  property  in  them,  the  Court 
refused  to  allow  the  service  of  the 
declaration  by  sticking  it  up  on  the 
outer  door,  but  obliged  the  lessor  of 
the  plaintiff  to  proceed  as  upon  a 
vacant  possession.  Doe  d.  Schavell 
V.  Roe,  691 

2.  Service    of   a    declaration   in 
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EJECTMENT. 


ENROLLING. 


ejectment  upon  the  sister  of  the  tenant 
in  possession,  who  says  that  she  re* 
ceives  it  on  behalf  of  her  sister,  will 
not  be  good  unless  agency  be  shewn. 
Doe  d.  Tibbs  v.  Roe,  380 

3.  The  Court  will  not  allow  a 
wife's  declarations  with  respect  to  her 
husband  being  out  of  the  way,  to 
avoid  being  arrested  or  annoyed,  to 
be  used  for  the  purpose  of  obtaining 
judgment  against  the  casual  ejector. 
Doe  d.  Wilson  v.  Smith,  879 

4.  A  notice  at  the  foot  of  a  decla- 
ration in  ejectment,  omittin<;  to  state 
that  the  consequence  of  the  action 
not  being  defended  will  be  turning 
the  tenant  out  of  possession,  is  defec- 
tive, but  may  be  amended  on  terms. 
Doe  d.  Darwent  v.  Roe,  885 

5.  Where  it  became  necessary  to 
employ  an  interpreter,  in  order  to 
explain  to  the  tenant  the  object  of 
the  declaration  in  ejectment,  but  who 
was  not  upon  oath : — Held,  that  the 
explanation  was  sufficient  to  entitle 
the  lessor  of  the  plaintiff  to  sign 
judgment.  Doe  d.  Prober t  v.  Roe,  335 

6.  The  venue  in  the  margin  in  the 
declaration  in  ejectment  is  immaterial, 
if  the  venue  in  the  body  of  the  decla- 
ration is  correct.  Doe  d.  Goodwin  v. 
Roe,  3%3 

7.  Special  service  in  ejectment. 
Doe  d.  Frost  v.  Roe,  814 

8.  Judgment  against  the  casual 
ejector  may,  under  special  circum- 
stances, be  obtained  on  an  affidavit 
swearing  the  service  to  have  been  on 
the  tenant  in  possession,  '*as  the 
deponent  believes."  Doe  d.  George 
v.  Roe,  22 

9.  Where  the  tenant  in  possession 
has  absconded  to  another  country, 
the  service  of  the  declaration  in  eject- 
ment may  be  effected  on  his  agents 
on  the  premises.  Doe  d.  Robinson  v. 
Roe,  1 1 

10.  Service  on  the  daughter  on 
the  premises  is  insufficient,  even  for 
a  rule  nisi,  although  there  may  be 


reason  to  believe  the  wife  is  aware  of 
the  proceeding,  and  keeps  out  of  the 
way  to  avoid  being  served.  Doe  d. 
George  v.  Roe,  9 

11.  The  statement  of  a  term  not 
yet  arrived,  in  intitling  a  declaration 
in  ejectment,  is  immateria],  if  suffi- 
cient information  as  to  the  time  of 
appearance  is  given  in  the  notice. 
Doe  d.  Gore  v.  Roe,  5 

12.  Special  service  of  declaration 
in  ejectment*     Doe  d.  Wills  v.  Roe, 

5S& 
18.  Where  a  tenant  in  possession 
keeps  out  of  the  way  to  avoid  being 
served,  a  rule  nisi  for  judgment  may 
be  obtained  by  a  service  on  the  agent 
of  the  tenant  on  the  premises.  Dae 
d.  Morpeth  v.  Roe,  577 

14.  If  a  tenant  in  possession  ia 
clearly  keeping  out  of  the  way  to 
avoid  being  served,  the  Court  will 
grant  a  rule  nisi  for  judgment,  if  the 
son  is  regularly  served  on  the  pre- 
mises.    Doe  d.  Luff  y.  Roe,         575 

15.  If  a  regular  service  is  effected 
before  the  term  in  which  the  appear- 
ance is  to  be  made  and  which  elapses,  a 
motion  for  judgment  may  be  made  in 
the  following  term  on  the  same  service. 
Doe  d.  Thomson  v.  Roe,  575 

16.  If  the  tenant  in  possession  by 
fraud  prevents  a  complete  and  regu- 
lar service  of  the  declaration  in  eject- 
ment, judgment  may  still  be  obtained 
against  the  casual  ejector.  Doe  d. 
Frith  V.  Roe,  569 

17.  Special  service  in  ejectment. 
Doe  d.  Frost  v.  Roe,  56S 

18.  If  the  wife  on  the  premises  has 
received  the  declaration,  and  prevents 
the  person  serving  it  firom  giving  an 
explanation,  or  reading  it  over,  the 
service  is  sufficient.  Doe  d.  George 
V.  Roe,  541 

ENROLLING  ATTORNEY'S 
NAME. 

See  Attorney,  1. 


ERASURE. 


EXECUTOR. 
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ERASURE. 

See  Affibatit,  4. 

ERROR. 

] .  After  a  verdict  for  the  plaintiff 
in  an  action  for  slander,  the  defend- 
ant obtained  a  rule  niii  for  arresting 
the  judgment  on  two  grounds,  but 
the  Court  afterwards  discharged  the 
rule  without  hearing  the  counsel 
against  it.  The  defendant  then 
brought  a  writ  of  error  suggesting 
the  same  grounds: — Heldt  that  these 
grounds  could  not  be  considered  as 
frivolous  within  the  meaning  of  9  R. 
G.  H.  T.  4  fViU.  4.  Gardner  v. 
fVUUanu,  796 

2.  If  an  infantassigns,  by  attorney, 
for  error  coram  nobis,  that  he  has  im« 
properly  appeared  in  the  action  by 
attorney  instead  of  guardian,  it  is  not 
a  mere  irregularity,  but  a  ground  of 
error:  still  the  Court  will,  on  appli- 
cation, set  the  sssignment  aside,  and 
allow  the  plaintiff  in  error  to  assign 
by  guardian.  Beven  v.  Cheshire,    70 

ESTREAT. 

A  motion  to  discharge  a  defendant 
from  estreated  recognizances,  under 
the  4  Geo,  3,  c.  10,  must  be  preceded 
by  a  notice  to  the  solicitor  of  the 
Treasury.     Re  Tipton,  177 

EVIDENCE. 
See  Genx&al  Issue. 

EXCHEQUER  OFFICE. 

The  afternoon  in  the  Exchequer, 
for  the  purpose  of  signing  judgment, 
does  not  commence  in  term  till  three 
o'clock.     TaU  V.  Bodfield,  218 

EXCHEQUER  PRACTICE. 

See  Bail-bond,  6 — Demuerer,  5 — 
Notice  of  Motion — Welsh  Ju- 
risdiction. 

EXECUTION. 
See   Amendment,  2 — Cbaroino  in 


Execution  —  Seuusstration  — 
Setting  aside  Proceedings,  8 — 
Sheriff,  4,  9 — Teste  of  Writ,  2 
— Variance. 

The  8  &  4  Will.  4,  c.  67,  s.  2,  as 
to  making  writs  of  execution  return- 
able immediately,  applies  to  execu- 
tions issued  on  judgments  obtained 
both  before  and  since  it  passed.  Rex 
V.  The  Sheriff  of  Surrey,  82 

EXECUTOR. 

See  Affidavit  (Entitling),  5— At- 
tachment, 1 — Judgment  (reco- 
vered)— Plea,  18. 

1.  An  executor  plaintiff  who  loses 
his  cause  is  not,  under  the  3  &  4  Will. 
4,  c.  42,  s.  dl,  exempted  from  the 
payment  of  costs  unless  mala  jidee 
appears  on  the  part  of  the  defendant 
— Vauahan^  J.,  dissentiente,  Bronm 
V.  Croley,  386 

2.  The  3  &  4  Will.  4,  c  42,  s.  31, 
applies  to  those  cases  only  where  an 
executor  before  tlie  act  was  not  liable 
to  costs.    Ashion  y.  Poynter,       465 

3.  An  executor  plaintiff  on  a  ver- 
dict against  him,  who  applies  to  be 
relieved  from  costs  under  that  act  on 
special  grounds,  ought  to  do  so  in 
the  first  instance,  for  the  Master  is 
correct  in  taxing  costs  to  the  delend« 
ant  in  the  usual  way ;  and,  therefore, 
where  there  were  several  counts  in  a 
declaration  by  executors,  some  on 
promises  to  the  testator,  and  some  on 
promises  to  the  executors,  and  the 
defendant  having  got  a  verdict,  the 
Master  taxed  to  him  the  whole  costs 
of  the  cause,  and  the  plaintiff  then 
applied  to  have  the  Master's  taxation 
reviewed,  the  Court  would  only  do  so 
on  the  terms  of  his  paying  the  costs 
of  the  motion,  though  the  defendant 
gave  up  the  costs  of  tho^e  counts  in 
which  the  promises  were  laid  to  tlie 
testator.  Jb^ 

4.  An  executor  plaintiff  will  be 
made  to  pay  costs  on  the  failure  of  his 
suit,  if  it  appear  that  he  commenced 
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EXECUTOR. 


HUSBAND  AND  WIFE. 


the  action  without  ascertaining  that 
he  had  a  probability  of  proving  his 
case.     Wilkinson  v.  Edwards^      137 

5.  Where  a  motion  is  made  against 
an  executor  to  compel  him  to  ac- 
county  and  the  rule  is  made  absolute, 
it  is  not  imperative  upon  the  Court 
to  make  the  rule  absolute  with  coats. 
Ex  parte  Sirattj  209 

6 .  A  demurrer  to  a  declaration  by 
executors,  commencing  in  the  debet 
and  detinetf  was  overruled.  Collett 
V.  Collett,  211 

FEME  COVERT. 

^ee  Amendment,  6 — Repucation,  3. 

FOREIGNER. 

See  Affidavit,  6« 

FOREIGN  ARREST. 
See  Outlawry,  2. 

FOREIGN     DOCUMENT 
(PROOF  OF). 

See  Documents  (Admission  of),  I. 

FOREIGN  JUDGMENT. 

Where  an  action  was  brought  in 
this  country  on  a  foreign  judgment, 
and  the  plaintiff  obtained  a  verdict 
and  judgment,  this  Court  refused  to 
prevent  the  plaintiff  charging  the  de- 
fendant in  execution  upon  the  latter 
judgment,  though  it  was  sworn  that 
an  appeal  was  still  pending  in  the 
foreign  Court  upon  the  original  judg- 
ment, it  not  appearing  that  the  ap- 
peal had  been  proceeded  with.  Ali- 
von  V.  Furnival,  202 

FOREIGN  WITNESS. 

<S^tf  Interrogatories,  1,  2. 

1.  A  mandamus  cannot  be  issued 
into  Scotland  under  the  I  Will,  4, 
c.  22,  s.  1,  for  the  examination  of 
witnesses  there;  but  a  commission 
may  be  issued  for  that  purpose  under 
the  4th  section..    Wainright  v.  Ehnd, 

653 


2.  On  an  application  by  the  de- 
fendant for  a  commission  to  examine 
witnesses  abroad,  the  Court  refused 
to  make  it  a  part  of  the  rule  to  call 
upon  the  plaintiff  to  produce  a  bill  of 
exchange  in  his  possession  at  the  time 
of  executing  the  commission.  Cun- 
life  V.  Whitehead,  634 

3.  By  the  1  Will  4,  c.  22,  the 
Court  has  power  to  issue  a  mandamus 
to  examine  a  witness  in  India,  where- 
soever the  cause  of  action  may  have 
arisen.     Bainv,  De  Fetry,  SI6 

FRAUD. 

See  Attorney  and  Client,  ft — 
Debtor — Ejectment,  16,  18 — 
Plea,  22 — Replication,  5. 

GENERAL  ISSUE.' 

See  Plea,  8,  10,  24 — Plea  (Frivo- 
lous)— Plea  (Striking  out). 

Evidence  of  a  special  contract  may 
be  given  under  the  general  issue  to  a 
declaration  in  the  common  form  for 
goods  bargained  and  sold..  Gardner 
v.  A  lexander,  1 4& 

GUARANTY. 
See  Plea,  15. 

GUARDIAN. 

See  Error,  2. 

GRATIS  (REJOINDER). 
See  NoN  Pros. 

HABEAS  CORPUS. 

See  Lunatic — Removal  op  Cause 

— Render  of  Principal. 

It  is  no  objection  to  a  habeas  corpus 

that  the  attorney  suing  it  out  was  not 

on  the  roll.  Glynn  v.  Hutchinson^  529 

HEARSAY. 

See  Distringas,  2. 

HOLIDAY. 

See  Notice  (of  Trial). 

HUSBAND  AND  WIFE. 

See  Affidavit  of  Debt. —  EjB€?t*> 

MENT,  3,  10,  18— Replication,  3* 


ILLEGALITY. 
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ILLEGALITY. 
See  Plea,  7,  9. 

ILLITERATE  DEPONENT. 

If  an  aiiterate  person  is  sworn  in 
Court,  or  before  a  commissioner,  the 
fact  of  the  affidavit  being  read  over 
to  him,  and  his  understanding  it, 
must  be  stated  in  the  jurat.  Haynes 
V.  Powell,  599 

IMPARLANCES. 

1.  The  2  &  3  Will.  4,  c.  39,  s.  1 1, 
abolished  imparlances.  Wigley  v. 
Tcmlins^  7 

2.  Since  the  Uniformity  of  Pro- 
cess  Act,  a  defendant  is  not  in  any 
case  entitled  to  an  imparlance.  Nurse 
V.  Geeiing,  157 

INCONSISTENT  PLEAS. 
See  Pleas  (Inconsistent). 

INCUMBENT. 

See  Mandamus,  1,  4. 

INDIA. 

See  Foreign  Witness,  3. 

INDORSEE. 

See  Plba,  2,  14,  16,  21,  22,  23— 
Rejoinder — Replication,  3,  4,  5. 

INDORSEMENT    ON    PRO- 
CESS. 

See  Capias,  3 — Outlawry,  3 — Re- 
sidence (op  Attorney),  1 — Resi- 
dence (op  Defendant),  1. 

1.  A  Judge  at  chambers  cannot 
amend  the  indorsement  of  a  writ  of 
summons  by  reducing  the  amount  of 
the  claim  indorsed  upon  it,  in  order 
to  try  the  cause  before  the  sheriff. 
Trotter  v.  Bass,  407 

2.  A  writ  indorsed  M,  ^  Co.,  agents 
for  S.f  without  specifying  the  chris- 
tian names : — Held,  sufficient.  Pick- 
fnan  v.  Collis,  429 
■*'  3.  The  Court  refused,  to  set  aside 


the  copy  of  a  writ,  because  the  word 
**  plaintiff"  was  used  in  the  indorse- 
ment on  the  back  of  the  writ  instead 
of  the  plaintiff's  name.  Hannah  v. 
fVyman,  673 

4.  The  indorsement  on  a  writ  that 
the  plaintiff  claims  a  sum  for  debt, 
with  interest  thereon,  from  a  certain 
day,  is  sufficiently  certain.  Coppelo 
V.Brown,  166 

5.  In  the  indorsement,  pursuant  to 
2  Reg.  Gen.  H.  T.  2  W.  4,  the  word 
•*  service"  and  not  "  execution'*  must 
be  used,  although  the  defendant  has 
been  arrested.    Colls  v.  Morpeth,  23 

6.  In  an  action  on  a  bail-bond,  it  , 
is  unnecessary  to  make  the  indorse- 
ment of  debt  and  costs  claimed  pur- 
suant to  2  Reg.  Gen.  H.  2  JVilL  4, 
and  5  Reg.  Gen.  M.  3  JVUl.  4,  Smart 
V.  Lovick,  34 

7.  An  irregularity  in  the  indorse- 
ments on  wriu  required  by  the  rules 
of  Court  is  no  ground  for  setting 
aside  the  writ  itself  or  for  cancelling 
the  bail-bond,  if  the  plaintiff,  upon 
notice  of  the  objection,  amends  the 
defect,  on  payment  of  costs ;  but  the 
defendant  is  to  be  allowed  four  days' 
further  time  after  the  amendment  to 
pay  the  debt.  Cooper  v.  Waller. 
Tahram  v.  Thomas,  167 

8.  A  writ  indorsed  in  this  form — 
"  The  plaintiff  claims  SOL  for  debt 
with  interest  from  the  25  th  of  May 
last,  and  2/.  for  costs:" — Held,  re- 

I  gular.     Sealy  v.Heame,  196 

9.  In  the  indorsement  pursuant  to 
2  Reg.  Gen.  H.  2  Will.  4,  if  "  exe- 
cution" is  substituted  for  "  service," 
it  is  an  irregularity,  but  which  may 
be  amended  on  terms.  Urquhart  v. 
Dick,  17 

10.  If  an  affidavit,  made  in  sup- 
port of  an  application  to  set  aside  a 
Judge's  order,  state  the  substance  of 
that  order,  it  is  sufficient.  Shirley  v. 
Jacobs,  101 

11.  An  indorsement  on  a  writ  of 
capias,  which  does  not  strictly  follow 
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the  fonn  given  in  %  Reg^  Gen*  H.  T* 
2  WUL  4y  must  at  least  be  amended. 
Shirley  v,  Jacobs^  101 

INDORSEE. 

See  Plea,  16,  23 — Replication,  3, 

4,5. 

INDUCEMENT. 
See  Plea,  12. 

INFAMY. 

See  Bail,  8. 

INFANT. 

See  Error,  2. 

The  Court  will  not  discharge  an 
infant  defendant  in  an  action  of  slan* 
der,  from  execution  for  damages  and 
costs,  although  the  Insolvent  Court 
has  refused  to  relieve  him,  because, 
on  account  of  his  infancy,  he  was  un- 
able to  make  the  assignment  of  pro- 
perty required  by  the  7  Geo.  4,  c.  57. 
Defries  v.  Davies^  629 

INFERIOR  JURISDICTION. 

1.  Where  a  judgment  has  been  ob- 
tained in  the  Court  of  Common  Pleas 
of  the  county  palatine  of  Lancaster, 
it  is  necessary,  in  order  to  issue  exe- 
cution out  of  a  superior  Court,  that 
it  should  appear  that  the  defendant 
has  removed  nimself  and  effects  out 
of  the  jurisdiction.  Lord  v.  Cross,    4 

2.  A  rule  for  a  certiorari  to  re- 
move a  record  from  an  inferior  juris- 
diction is  absolute  in  the  first  instance. 
Parvscy  v.  Gooday,  605 

INFORMER  (COMMON). 

A  party  suing  for  penalties  for  the 
violation  of  an  act  of  Parliament  will 
not  have  the  discretion  of  the  Court 
exercised  in  his  favour,  if  the  action 
be  merely  within  the  letter  of  the  act, 
and  not  its  spirit.    Ex  parte  Swift, 


INJUNCTION. 
See  Payment  into  Court,  4. 

INQUIRY  (WRIT  OF). 

Af^er  judgment  by  default,  and 
writ  of  inquiry  executed,  the  Court 
upon  application  ordered  a  new  in* 
quiry,  on  the  ground  that,  as  to  part 
of  the  damages  found,  there  was  no 
evidence  to  warrant  the  finding  of  the 
jury ;  the  defendant,  however,  in  or- 
der to  save  the  expense  of  a  second 
inquiry,  paid  the  plaintiff  the  whole 
of  his  demand: — Held,  notwithstand- 
ing, that  he  was  not  bound  to  pay  the 
plaintiff  the  costs  of  the  inquiry.  Por^ 
ter  V.  Cooper,  662 

INSOLVENT. 
See  Infant  — Outlawrt,  2,  7 — Sb- 

aUESTRATION,  1. 

1.  Sec.  57  of  the  7  Geo.  4,  c.  57, 
(the  Insolvent  Act),  which  authoriies 
execution  in  certain  cases  against  an 
insolvent  who  has  obtained  his  dis- 
charge, does  not  apply  to  a  ca.  so, 
Rivett  V.  Lark^  62 

2.  If  a  claim  against  an  insolvent 
at  the  time  of  making  his  schedule 
depends  upon  a  contingency,  it  is  not 
barred  by  the  act.  Lawrence  v.  WaU 
her,  614 

INTEREST. 

See  Affidavit  of  Debt,  7,  10, 11 — 
Indorsement  on  Process,  4,  8. 

Interest  paid  by  a  purchaser  upon 
money  borrowed  by  him  to  complete 
the  purchase,  and  kept  idle,  (pending 
an  endeavour  by  the  vendor  to  clear 
up  the  title),  may  be  recovered  as  da- 
mages against  the  latter  in  an  action 
for  breach  of  his  contract.  Sherry  v. 
Oke,  349 

INTERLINEATION. 
See  Affidavit,  4. 

INTERPLEADER. 
1.  Where,   in  consequence    of  a 
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claim  made  to  goods  seised  by  a  sher- 
iff  io  execution,  the  Court  ordered 
the  claimant  to  proceed  to  trial  upon 
paying  a  sum  of  money  into  Court, 
which  be  neglected  to  do,  and  a  rule 
was  then  obtained  to  compel  him  to 
pay  the  costs  occasioned  by  his  false 
chum : — HeU  that  he  was  liable  to 
pay  those  costs  as  well  as  the  costs  of 
that  rule,  though  no  previous  appli- 
cation had  been  made  to  him.  Scedes 
V.  Sargeson^  707 

%.  If  a  sheriff  who  has  seized  goods 
under  a  fi^fa*  receives  notice  of  an 
intended  fiai  of  bankruptcy  against 
the  defendant,  he  will  be  entitled  to 
relief  under  the  Interpleader  Act,  if 
he  comes  to  the  Court  on  the  second 
day  of  the  term  after  the  assignees  are 
appointed.  Barker  ▼.  Phipson^     690 

3.  Where  the  sheriff  applied  for  re- 
lief under  the  Interpleader  Act,  but 
it  appeared  that  an  attachment  had 
been  already  obtained  against  him  for 
not  returning  the  writ,  the  Court 
would  only  make  the  rule  absolute  on 
the  terms  of  his  paying  for  moving  for 
the  attachment.  Alemore  t.  Adeane, 
Hope  V.  SamCf  498 

4.  This  Court  will  not  allow  the 
sheriff  applying  to  be  relieved  under 
the  Interpleader  Act  from  his  costs, 
where  the  claimant  does  not  appear. 
Nor  will  the  plaintiff  be  allowed  his 
costs,  except  in  the  event  of  extremely 
improper  conduct  in  the  parties.  Oram 
V.  Sheldon,  (i40 

5»  Where  a  sheriff  applied  for  re- 
lief under  the  Interpleader  Act,  and 
it  appeared  that  he  had  been  guilty 
of  neglect,  the  Court  refused  to  re- 
lieve him  from  any  liability  occasioned 
thereby.  Biackenburyy,  Laurie,  ItiO 

6.  A  rule  under  the  1st  section  of 
the  Interpleader  Act  cannot  be  drawn 
up  for  a  stay  of  proceedings  unless 
notice  has  been  given.  Smith  v. 
Wheeler,  431 

7.  Such  a  rule  may  be  drawn  up 
to  shew  cause  at  chambers.  Jb, 


8.  The  Court  will  allow  the  sheriff 
who  applies  for  relief  under  the  In- 
terpleader Act,  such  expenses  as  he 
may  incur  as  agent  of  the  parties  after 
bis  application.    Dabbs  v.  Humphries, 

877 

9.  Where  an  issue  is  directed  to  be 
tried  between  an  execution  creditor 
and  a  claimant,  brought  before  the 
Court  by  the  sheriff,  under  the  In- 
terpleader Act,  hilt  the  latter  refuses 
to  try,  and  abandons  his  claim,  he 
will  be  liable  to  pay  the  execution  cre- 
ditor's costs  down  to  the  time  of  the 
claim  being  abandoned,  and  of  ap- 
plying to  take  the  money  paid  in  by 
the  sheriff,  out  of  Court.  Wills  v. 
Hopkins.     Bragg  V,  The  Same,    846 

10.  If  an  execution  creditor  aban- 
dons his  process  against  certain  goods 
seized  under  a  Ji,  fa.,  in  fiivour  of  a 
claimant,  the  sheriff  has  still  a  right 
to  shew  in  an  action  against  him,  that 
the  goods  were  the  property  of  thd 
defendant.    Barton  v.  Harvey,    844 

11.  Under  the  1  &  2  WUl.  4,  c.  58, 
s.  6,  (the  Interpleader  Act,)  the  sheriff 
need  not  wait  for  proceedings  to  be 
taken  against  him  before  he  applies 
to  the  Court  for  relief.  Green  v. 
Brown,  3S7 

12.  Where  the  sheriff  has  been  al- 
lowed to  withdraw  from  possession 
by  authority  of  a  rule  under  the  In- 
terpleader Act,  he  cannot  afterwards, 
and  after  he  is  out  of  office,  be  com- 
pelled to  re-enter.  Wilton  v.  Cham* 
bers,  12 

13.  Where  the  sheriff  is  placed  in 
circumstances  which  give  him  an  in- 
terest on  either  side,  the  Court  will 
not  relieve  him  under  the  Interpleader 
Act.     Duddin  v.  Long,  139 

14.  Where  an  auctioneer  has  one 
action  brought  against  him  in  Common 
Pleas,2Lnd  another  in  King's  Bench,  by 
different  claimants  for  the  same  pro- 
perty, he  must,  to  relieve  himself  under 
the  Interpleader  Act,  obtain  rules  in 
both  Courts.     Allen  v.  Gilby,      143 
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15.  If  a  part  of  a  sum  claimed  by 
the  parties  has  been  paid  to  one  of 
them  before  adverse  claim  made,  the 
adverse  claimant  has  a  right  to  have 
the  whole  sum  he  claims  paid  into 
Court  on  the  holder  applying  for  re- 
lief under  the  Interpleader  Act.  Al* 
ten  V.  Gilby,  14« 

16.  If  a  sheriff  receives  notice  on 
the  28rd  of  January^  of  a  claim  to 
goods  seized  by  him  under  a  fi.  fa,^ 
he  will  not  be  entitled  to  relief  under 
the  Interpleader  Act,  unless  he  comes 
to  the  Court  in  Hilary  term.  Ridg* 
way  V.  Fisher^  567 

INTERPRETER. 

See  Ejectment,  5. 

INTERROGATORIES. 

1.  A  rule  of  Court  for  the  exa- 
mination of  witnesses  on  interroga- 
tories in  a  foreign  country,  is  not  an 
absolute  stay  of  proceedings,  but  only 
a  limited  one.    Forbes  v,  Welh,    318 

2.  Where  a  witness  resides  abroad 
at  such  a  great  distance  that  a  com- 
mission sent  out  to  examine  him 
would  necessarily  occasion  great  delay, 
it  is  not  a  matter  of  course  to  grant 
such  a  commission  on  the  application 
of  the  defendant,  but  it  must  be  made 
out  to  the  satisfaction  of  the  Court 
that  the  evidence  of  the  witness  would 
be  admissible,  and  of  service  to  the 
defendant  when  obtained;  and  there- 
fore, where  in  an  action  on  a  bill  by 
the  indorsee  against  the  acceptor,  the 
defendant  applied  for  a  commission 
to  examine  the  drawer  in  Upper  Ca- 
nada^ to  shew  that  there  was  nothing 
due  from  the  defendant  to  him,  and 
it  was  sworn  that  it  was  believed  that 
the  plaintiff  had  not  given  value,  but, 
upon  a  former  hearing  before  a  Judge 
at  chambers,  it  appeared  to  him  that 
the  plaintiff  had  given  value,  the 
Court  refused  to  interfere.  Lloyd  v. 
Key,  253 


IRREGULARITY. 

See  Judgment — Ootlawry,  3. 

The  Court  will  not  permit  an  irre- 
gularity *to  pass  uncorrected  if  brought 
under  its  notice,  although  the  oppo- 
site party  appears  by  his  silence  to 
have  waived  it,  Sywood  and  Dog~ 
herty'sBail,  116 

ISSUE. 

See  Repleader — Similiter. 

It  is  no  objection  lo  an  issue  that 
the  form  of  action  is  not  Inserted 
therein.     Ball  v.  Hamlet,  188 

JOINDER  OF  PARTIES. 
See  Declaration,  3. 

JUDGE  (JURISDICTION  OF). 

See  Documents  (Admission  of),  1 — 
Lancaster  (Court  of  C.  P.  of),  1. 

JUDGE'S  CERTIFICATE. 

See  Slander. 

Under  the  directions  to  taxing 
officers  promulgated  in  ^.  T,  4  JVilL 
4,  it  is  not  necessary  for  the  Judge 
who  certifies,  to  enable  a  plaintiff  to 
obtain  full  costs,  to  hear  the  cause 
throughout.     Nohes  v.  Frazer,     339 

JUDGE'S  NOTES. 

Where  two  issues  were  raised  by 
the  pleadings,  and  the  jury  found 
upon  both,  but  the  Judge,  before 
whom  the  cause  was  tried,  discharged 
the  jury  upon  the  second  issue,  upon 
misapprehension  that  the  verdict  upon 
one  issue  rendered  the  other  issues  im- 
material, the  Court  held,  that  the  pro- 
per course  was  not  to  move  for  a  new 
trial,  but  to  apply  to  the  Judge  to  have 
the  verdict  corrected  according  to  his 
notes.     Jles  v.  Turner,  21 L 

JUDGE'S  ORDER. 

See  Return  of  Writ,  1,  2. 

JUDGE'S   POWER. 

See  Special  Jur¥« 


JUDGMENT. 


JUDGMENT. 
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JUDGMENT. 

See  NuL  tikl  Record — Scire  Fa- 
cias, 15 — Unnecessary  Procebd- 

INQS. 

An  interlocutory  judgment^  signed 
without  an  appearance  entered,  is  a 
nullity,  and  cannot  be  waived.  /So- 
herts  V,  Spurr,  551 

JUDGMENT  (ACTION  ON). 

It  is  no  answer  to  an  action  of 
4ebt  on  a  judgment,  that  the  defen- 
dant had  been  uken  under  a  writ  of 
ea,  sa,  issued  on  the  judgment,  and 
detained  in  custody  twenty  days,  if  it 
appears  that  the  defendant  was  by  a 
Judge's  order  let  out  of  custody  on 
^certain  terms.    M*Comishv.  Melton^ 

215 

JUDGMENT   (AS  IN  CASE  OF 
A   NONSUIT). 

1.  Where  issue  was  joined  on  the 
J24th  November  J  in  a  country  cause, 
imd  the  plamtiff  did  not  give  notice 
of  trial : — HeU  tliat  judgment  as  in 
case  of  a  nonsuit  might  be  moved 
for  afler  one  assize  had  passed.  Un- 
less the  similiter  is  added,  issue  can- 
not be  said  to  be  joined  for  the  pur- 
pose of  such  a  motion.  Smith  v. 
Rigl^y,  705 

t.  In  ejectment,  it  is  no  answer  to 
a  rule  for  judgment  as  in  case  of  a 
nonsuit,  that  the  plaintiff's  agent  had 
been  let  into  possession  by  the  te- 
nants, it  not  appearing  that  it  was 
with  the  consent  of  the  defendant, 
who  was  the  landlord.  Doe  d.  Dra- 
•per  v.  Dyer^  696 

d.  When  a  rule  nisi  for  judgment 
%s  in  case  of  a  nonsuit  was  discharged 
on  a  peremptory  undertaking  to  try 
at  the  next  assizes,  and  afterwards  an 
order  for  trial  at  the  sheriff's  court 
was  obtained,  and  the  plaintiff  neg- 
lected to  try  at  the  next  sherifTs 
court: — Held^  that  the  defendant  was 
entitled  to  a  rule  absolute  for  judg- 


ment as  in  case  of  a  nonsuit.     WiU 
liams  V.  Edwardsp  660 

4.  It  is  a  sufficient  excuse  in 
shewing  cause  against  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit  for  not 
proceeding  to  trial  pursuant  to  notice, 
that  the  cause  was  withdrawn,  in 
order  to  obtain  a  special  jury.  Web' 
ber  V.  Roet  5&B 

5.  I'be  issue  in  a  country  cause, 
ordered  to  be  tried  before  the  sheriff, 
was  joined  on  the  9th  of  August^  but 
the  plaintiff  did  not  give  notice  of 
trial;  a  motion  for  judgment  as  in 
case  of  a  nonsuit,  in  the  Hilary  term 
following,  was  held  to  be  premature. 
Harle  v.  Wilson,  658 

6.  Notice  of  trial  was  given  in  a 
cause  (ordered  to  be  tried  before  the 
sheriff)  for  a  court  day  in  Easter 
Term,  the  issue  having  been  joined  in 
the  previous  vacation;  but  the  plain" 
tiff  did  not  proceed  to  trial  according 
to  his  notice : — Held,  that  a  motion 
for  a  judgment  as  in  case  of  a  non- 
suit, made  in  the  same  term,  waa 
too  early.     Lenney  v.  Poulter,     650 

7.  In  an  action  for  a  malicious 
arrest,  the  Court  discharged  a  rule  for 
judgment  as  in  case  of  a  nonsuit, 
with  costs,  where  the  plaintiff  shewed 
that  he  only  forbore  proceeding  to 
trial  because  the  defendant  had  insti- 
tuted criminal  proceedings  against 
him  on  the  charge  for  which  the  ar** 
rest  was  made.      Grey  v.  Hutchinst 

8.  Where  a  plaintiff  does  not  pro- 
ceed to  the  trial  of  an  issue  before 
the  under-sheriff,  pursuant  to  notice, 
the  time  at  which  he  would  be  com- 
pelled to  proceed  by  the  Court  will 
be  regulated  by  the  times  at  which 
the  sheriff  sits.  Banks  v.  Wright,  14 

9.  It  is  no  ground  for  discharging 
a  rule  for  judgment  as  in  case  of  a 
nonsuit,  on  a  peremptory  undertaking, 
that  the  attorney  withdrew  the  record 
because  the  plaintiff  had  promised 
to   supply   him    with    money,    and 
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having  failed  to  do  so,  the  attorney 
withdrew  the  record.  Cleoiby  v. 
PooU,  I()2 

10.  The  issue  in  this  cause  was 
joined  two  days  before  Trimiy  term 
last.  It  was  a  country  cause,  and  no 
notice  of  trial  was  given  for  the  as- 
sizes ;  a  motion,  in  Michaelmas  term, 
for  judgment  as  in  case  of  a  nonsuit, 
was  held  to  be  not  too  early.  Wil* 
liami  V.  Edwards f  183 

11.  Where  issue  was  joined  in  a 
country  cause  before  the  sheriff  in 
JtMSi  and  no  notice  of  trial  was 
given;  —  HeU  that  a  motion  for 
judgment  as  in  case  of  a  nonsuit  in 
Michaelmas  term  was  too  early, 
tliough  two  Court  days  had  passed. 
Btdterworth  v.  Cn^tree,  184 

12.  Where  a  trial  is  ordered  to 
take  place  in  the  Sheriff's  Court  un- 
der the  Writ  of  Trial  Act,  and  the 
plaintiff  does  not  proceed  to  try  ac- 
cording to  the  course  and  practice  of 
tlie  Sheriff's  Court,  the  defendant 
may  apply  for  judgment  as  in  case  of 
a  nonsuit*     Maddeley  v.  Batty,  205 

1 3.  Where  issue  was  joined  on  the 
20th  June,  and  notice  given  for  trial 
at  the  Sheriff's  Court  on  the  18th 
July,  which  the  plaintiff  counter- 
manded:— Held,  that  a  motion  in  the 
term  next  following  for  judgment  as 
in  the  case  of  a  nonsuit  was  not  too 
early.  lb. 

JUDGMENT  (FOR  WANT  OF 
A  PLEA). 

See  Administrator. 

1.  A  plaintiff  has  no  right  to  sign 
ju^ment  for  want  of  a  plea,  before 
the  time  lor  pleading  is  out,  although 
a  bad  plea  may  have  been  delivered. 
Dakins  v.  Wagner,  535 

2.  If  a  plea  is  delivered,  but  in- 
formal in  some  respects,  as  in  not 
being  signed  by  counsel,  when  it 
ought  to  be  signed,  the  plaintiff  can- 
not forthwith  sign  judgment  as  for 


want  of  a  plea,  but  nmst  wait  till  the 
time  for  pleading  is  out.  Mocker  v» 
Billing,  248 

3.  Where  the  declaration  was  de- 
livered on  the  7th  to  plead  in  four 
days,  and  on  the  10th  an  order  for 
particulars  was  obtained,  which  were 
delivered  on  the  13th: — Held,  tha( 
judgment  for  want  of  a  plea,  signed 
at  ten  o'clock  on  the  15  th,  was  re- 
gular.    Tate  V.  Bodfield,  218 

4.  A  declaration  was  delivered  on 
the  4th  of  August  with  notice  to 
plead  in  four  days: — Held,  that 
judgment  could  not  properly  be 
signed  till  the  afternoon  of  the  9th 
for  want  of  a  plea.     Kemp  v.  Fyson, 

265 

JUDGMENT  (NON  OBSTANTE 
VEREDICTO). 

See  Lancaster  (Court  of  Cohmok 
Pleas  of),  3 — Plea,  16. 

JUDGMENT  (BY  DEFAULT). 

See  Removal  or  Cause. 

In  an  action  for  work  and  labour, 
the  defendant,  on  a  judgment  by  de^ 
fault,  is  at  liberty  to  cross-examine 
the  plaintiff's  witnesses,  who  are  call- 
ed to  prove  the  work  done,  as  to  whe- 
ther the  work  was  done  on  the  de- 
fendant's retainer  or  not.  WilUams 
▼.  Cooper,  204 

JUDGMENT  (RECOVERED). 

See  Admikistrator. 

8  Res.  Gen.  H.  T.  4  Will  4,  does 
not  apply  to  judgments  in  other  cases 
pleaded  by  an  executor.  Power  v. 
Fry,  140 

JUDGMENT  (TIME  FOR 
SIGNING). 

See  Exchequer  Office. 

JUDICIAL  NOTICE. 
/$!r€ATT0RN;ET,  12 — Attorkxt'sBill, 
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£,3 — Bail,  11 — Irrgoula&ity — 

UN4iUALIFIEI>  PrACTITIONRR,  IS. 

JURAT. 

See  Affidavit,  4 — Illiterate  De- 
ponent. 

JURISDICTION. 

See    Magistrate's    Jurisdiction — 
Pleading. 

The  General  Rules  of  H.  T.  I 
Will,  4,  only  apply  to  actions  in 
which  the  Courts  who  made  them 
have  concurrent  jurisdiction.  Barnes 
V.  Jackson^  404 

JURY. 

See  Costs  (of  Former  Trial). 

JURYMAN. 

The  Court  will  not  hear  counsel 
for  a  juryman  who  has  been  fined  for 
eontempt.     Came  y*  NtcoU^         115 

JUSTICE'S  JURISDICTION. 
See  Magistrate's  Jurisdiction. 

JUSTIFICATION. 
See  Plba  (Adding). 

Where  a  plea  justified  two  assaults 
(the  declaration  only  charging  one) 
and  no  evidence  was  given  of  the 
second  assault  mentioned  in  the  plea, 
and  the  jury  found  a  verdict  for  the 
defendant: — Held^  that  as  it  was  un- 
necessary to  have  justified  a  second 
assault  in  the  plea,  it  was  unnecessary 
to  prove  it.  Atkinson  v.  Wamcy  483 

KING'S  CHAPLAIN. 

See  Privilege  from  Arrest,  2. 

LACHES. 

See  Attorney's  Bill,  2 — Bail,  16 — 
Capias,  8, 9 — County  Court,  1 — 
Court  of  Requests,  1 — Demur- 
rer Books,  1 — Executor,  3 — Do- 
cuments (Admission  ov),  % — In- 
terpleader, 9,5, 16 — Outlawry, 
S — Prisoner,  1 — Residence  of 
AtTOBnY,    1— -SEccarrr     foe 


CotTS»     1  — Setting- ASIDE    Pro- 

CXEOINOS. 

1.  A  defendant,  against  whom  a  ea- 
piaa  issaed,  and  afterwards  an  exigi 
facias^  rendered  himself  to  the  cus- 
tody of  the  sheriff,  who  for  default  of 
bail  put  him  in  prison.  The  affidavit 
of  debt  was  for  20/.  and  upwards, 
on  a  promissory  note,  but  it  did  not 
state  the  amount  for  which  the  pro- 
missory note  was  drawn.  The  de- 
fendant brought  trespass  for  false 
imprisonment  against  the  plaintiffin 
the  action : — Held^  that  such  action 
would  not  lie  while  the  writ  was  in 
existence,  though,  if  the  defendant 
had  applied  to  the  Court,  he  w6uld 
have  been  discharged  out  of  custody. 
Reddell  v.  Pakeman^  714 

2.  The  Court  refused  to  set  aside  an 
interlocutory  judgment  (which  had 
been  irregularly  signed  three  years 
ago)  upon  payment  of  costs,  though 
proceedings  by  scire  facias  had  been 
only  lately  commenced.  Lewis  ▼. 
Browne^  700 

d.  It  is  too  late  to  rescind  a  Judge^s 
order  allowing  to  the  plaintiff's  attor- 
ney die  costs  of  taxing  the  costs  on 
the  back  of  a  writ,  of  which  more 
than  a  sixth  was  taken  off)  after  the 
order  has  been  made  a  rule  of  Court, 
and  an  attachment  obtained  upon  it. 
Thompson  v.  Carter^  657 

4.  A  writ  was  served  on  the  25th  of 
October.  An  application  on  the  3rd 
of  November^  to  set  aside  the  service 
for  irregularity,  (the  2nd  being  a 
Sunday),  was  held  to  be  out  of  time, 
and  that  it  should  have  been  made  on 
the  1st.     Tyler  v.  Green,  439 

5,  Semble,  that  where  costs  have 
been  incurred  by  the  delay  of  the  de- 
fendant in  objecting  to  a  defect  in  the 
affidavit  of  debt,  the  Court  will  not 
order  the  bail-bond  to  be  delivered 
up  to  be  cancelled,  although  the  de- 
feet  be  in  some  degree  one  in  sub-* 
stance  and  not  in  form.  Morgati  ▼• 
Baylies,  117 
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6.  An  application  to  set  aside  an  in- 
terlocutory judgment  for  irregularity, 
after  notice  of  inquiry  on  the  4th 
November^  was  held  to  be  too  late  on 
the  12th.     Scott  v.  Cogger^         212 

LANCASTER  (COURT  OF 
COMMON  PLEAS  OF). 

1.  All  the  Judges  are  now  Judges 
of  the  Court  of  Common  Pleas  at 
Lancaster^  under  the  4  &  5  JVilL  4, 
c.  62.     Terns  ▼•  Fttzhugh,  278 

2.  An  award  is  not  within  section 
26  of  that  act.  76. 

S»  This  Court  has  no  power  under 
the  4  &  5  fVill.  4,  c.  62,  s.  26,  to 
order  judgment  to  be  entered  up  non 
obstante  veredicto^  in  a  cause  out  of 
the  Court  of  Common  Pleas  at  Lan- 
ccuten     Potter  v,  Moss^  432 

LANDLORD  AND  TENANT. 

See  Bankrupt — Judomemt    as   in 
CASE  OF  A  Nonsuit,  2. 

An  application  under  the  I  Geo,  4, 
c.  87 f  that  the  defendant  in  ejectment 
should  give  security,  may  be  made 
by  one  of  several  tenants  in  common, 
and  it  is  not  necessary  that  the  at- 
testing witness  should  depose  to  the 
execution  of  the  lease,  if  it  is  suffi- 
ciently proved  by  other  witnesses. 
Doe  d.  Morgan  v.  Rotherham,     690 

LEVARI  FACIAS. 

See  Sequestration. 

LIBEL. 

See  Venue,  S,  7. 

LIEN. 

See  Attorney  and  Client,  3 — Mas- 
ter's Discretion,  1 — Pleas  (Se- 
veral), 1 — Set-ofp. 

LIMITATION  (STATUTE  OF). 

See  Plea,  1 7. 

■    1 .  A  writ  issued  to  save  the  Statute 
of  Limitations  may  be  returned  non 


est  inventus^  and  other  writs  issued 
upon  it,  though  the  defendant  is 
about,  and  may  be  served ;  but  the 
expense  of  such  of  the  writs  as  are 
unnecessarily  issued  will  not  be  al« 
lowed  to  the  plaintiff.  fViltiams  v. 
Roberts,  512 

2.  The  fact  of  the  Statute  of  Li- 
mitations having  run  since  the  debt 
accrued,  is  no  ground  for  setting 
aside  the  plaintiff's  proceedings. 
Potter  v.  Macdonel,  hM 

LOCAL  ACTION. 

See  Vbnue,  4. 

LORDS'  ACT. 

If  the  twenty  days'  notice  required 
by  s.  16  of  the  Lords'  Act  expires 
after  the  seven  first  days  of  term,  the 
insolvent  cannot  be  brought  up  till 
the  next  term.     Rogers  v.  Peckham^ 

142 

LORD  OF  BEDCHAMBER. 

See  Privilege  from  Arrest,  3. 

LOST  NOTE. 

The  Court  will  grant  a  rule  to 
compute  principal  and  interest  on  s 
promissory  note,  although  it  is  clearly 
shewn  that  the  note  has  been  de- 
stroyed.    Clarke  v.  Quince,  M 

LUNATIC. 

In  order  to  obtain  a  habeas  eorpus 
to  bring  up  a  person  confined  in  a  lu- 
natic asylum,  it  is  necessary  that  the 
affidavit  should  shew  that  he  is  in  a 
fit  state  to  be  removed,  and  that  he 
is  not  a  dangerous  lunatic.  Ex 
parte ,  161 

MAGISTRATES'  JURISDIC- 
TION. 

A  mere  claim  of  a  right  to  take 
certain  tolls,  without  shewing  clearly 
that  it  is  a  bond  fide  claim,  is  not  suf- 
ficient to  oust  justices  of  the  jurisdic- 
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lion  to  convict  for  taking  them  im- 
properly. Hex  ▼.  The  Justices  of 
Hampshire^  47 

MAKER. 
See  Plea,  18,  23 — Rejoinder — Rb- 

PLICATIOK,  6. 

MANDAMUS. 

See  FoREiON  Witness,  1,  3. 

1.  A  rule  for  a  mandamus  to  ex- 
amine witnesses  in  India,  under  the 
13  Geo,  3,  c.  63,  s.  45,  is  nisi  in  the 
first  instance.  Doe  d.  Grimes  y .  Pa<- 
luon,  35 

2.  If  a  parish  clerk  has  been  de- 
prived of  his  o£Bce,  the  mandamus  to 
restore  him  must  be  directed  to  the 
incumbent,  and  not  to  the  church- 
wardens.    Ex  parte  Cirhett^         S%7 

3.  To  authorise  such  a  mandamus^ 
It  must  clearly  appear  that  he  has 
been  deprived  of  his  office.  lb. 

4.  Semhle,  that  he  may  be  deprived 
by  the  incumbent  for  cause.  76. 

MASTER'S  DISCRETION. 
See  Costs,  2 — Merits,  5. 

1*  In  an  action  on  the  case,  con- 
taining several  counts  in  the  declara- 
tion,  some  issues  were  found  for  the 
plaintiff,  and  some  for  the  defendant: 
— Held^  that  the  Master,  in  taxing 
the  costs,  was  correct  in  deducting 
the  costs  of  the  defendant's  issues 
from  the  plaintiff's  costs,  and  that  the 
lien  of  the  plaintifTs  attorney  was 
only  upon  the  balance  coming  to  the 
plaintiff: — Held^  also,  that  the  ex- 
pense of  a  witness  called  by  the  de- 
fendant, whose  evidence  was  substan- 
tially directed  towards  the  issues 
found  for  the  defendant,  was  proper- 
ly allowed  to  the  defendant,  although 
be  gave  some  evidence  upon  the  other 
issues.     Eades  v.  Everatt,  687 

2.  A  master  of  a  vessel  detained 
liere  as  a  necessary  witness,  was  al- 
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lowed  in  the  taxation  of  costs  the  ex- 
penses of  bis  living  here,  and  his  tra- 
velling expenses,  and  « disallowed  a 
claim  of  7/.  per  month  for  wages, 
which,  if  he  had  sailed,  he  would 
have  been  entitled  to: — Held,  that 
the  allowance  was  proper.  fVhite  v. 
Brazier,  499 

MASTER  IN  CHANCERY. 
See  Counsel's  Signature. 

MERITS. 

See  Plea  (Frivolous) — Postponing 

Trial. 

1.  An  affidavit  in  support  of  a 
rule  for  setting  aside  a  judgment 
signed  by  the  plaintiff  for  want  of  a 
plea  alleged  that  the  defendant  had 
merits,  and  a  good  cause  of  defence 
to  the  action : — Held^  insufficient. 
The  affidavit  must  express  that  the 
defendant  hath  a  good  defence  to  the 
action  on  the  merits  thereof.  Lane 
V.  Isaacs^  ^  Q5% 

2.  An  affidavit  of  merits,  that  the 
defendant  has  a  good  and  sufficient 
defence  on  the  merits,  without  words 
applying  it  to  the  particular  action,  is 
insufficient.     Tate  v.  Bodfield,    ^\^ 

3.  An  affidavit  to  set  aside  a  re- 
gular judgment,  made  by  the  London 
agent  to  the  country  attorney,  and 
stating  that  the  deponent  believed, 
from  the  instructions  received  from 
the  country  attorney,  that  the  defen-> 
dant  had  a  good  defence  to  the  action 
on  the  merits  : — Held^  sufficient. 
Schojield  v.  Muggins^  4^7 

4.  A  defendant  had  leave  to  add 
another  bail  on  condition  of  making 
an  affidavit  of  merits,  which  he  did, 
but  pleaded  a  plea  by  which  the  me« 
rits  could  not  come  in  question. 
This  was  held  not  to  be  a  virtual 
breach  of  the  condition.  Rix  v. 
Kingston,  158 

5.  Where  a  motion  is  made  by  a 
defendant  to  set  aside  proceedings  on 
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aa  affidavit  of  merits  and  payment  of 
costs,  tLe  plaintiff  is  not  entitled  to 
go  into  a  long  statement  in  his  affida- 
vit to  shew  that  the  defendant  has  no 
merits,  and,  if  he  does,  the  Court  will 
order  the  Master  not  to  allow  the 
co6t5t  of  such  statement.  Hearne  v. 
BaUersbyf  ftl$ 

MISNOMER. 

1.  A  defendant,  whose  name  was 
Cocken,  was  arrested  upon  a  capias 
against  him  by  the  name  of  Cocker  : 
he  gave  a  bail-bond  to  the  sheriff  in 
the  name  of  Cocken  sued  as  Cocker ; 
and  the  bail-bond  being  afterwards 
assigned  to  the  plaintiff,  he  declared 
thereon  against  the  defendant  as 
Cocken  sued  by  the  name  of  Cocker, 
The  defendant  pleaded  that  no  such 
t^rit  as  that  stated  in  the  declaration 
was  issued  against  him.  It  was  ad- 
mitted that  he  was  the  real  defendant. 
The  plaintiff  was  nonsuited,  but  the 
Court  set  aside  the  nonsuit,  and  or- 
dered-a  verdict  to  be  entered  for  the 
plaintiff,  because,  in  point  of  fact, 
there  was  a  writ  against  the  defen- 
dant by  the  name  of  Cocker : — Held^ 
also,  upon  motion  in  arrest  of  judg- 
ment, that  the  declaration  was  bad, 
because  a  writ  against  Cocker  did  not 
authorize  an  arrest  of  Cocken,  unless 
he  was  known  as  well  by  one  name 
as  the  other,  and  there  was  no  aver- 
ment of  that  fact  in  the  declaration ; 
and  that  neither  th.e  3  &  4  Will  4,  c. 
45,  s.  11,  nor  the  rule  of  //.  T.  2 
WiU.  4,  s.  32,  had  made  any  altera- 
tion in  the  law  in  this  respect.  Finch 
V.  Cocken,  678 

?.  A  defendlmt  waives  an  objection 
of  misnomer  by  taking  out  a  Judge's 
order  wherein  he  used  the  name  by 
which  he  was  arrested.  Nathan  v. 
Cohen,  370 

NEGLIGENCE. 

See  New  Trial,  1. 
Where   a   plaintiff  was   nonsuited 


through  the  neglect  of  tlie  attorney's 
clerk  to  attend  in.  Court,  the  Court 
refused  to  set  aside  the  nonsuit  ex- 
cept upon  the  terms  of  the  plaintiff's 
attorney  paying  the  costs  occasioned 
by  the  defendant's  attending  to  try. 
White  V.  SaadeU,  798 

NEW  TRIAL. 

See  Award,  3 — Judge's  Notes*— 
Plea  (  Adding) — Similiter — Writ 
OF  Trial,  1,  3. 

1 .  At  the  assizes  in  Yorkshire,  the 
causes  are  entered  by  the  marshal  in 
two  lists,  one  for  the  Eeut  Ridings  and 
the  other  for  the  West  Riding,  A 
cause  having,  by  mistake,  been  entered 
by  the  marshal  in  the  wrong  list,  was 
tried  as  an  undefended  cause,  the  de- 
fendant's attorney  having  searched 
only  one  list,  without  finding  it.  The 
Court  granted  a  new  trial,  and  held 
that  the  attorney  was  not  bound  to 
search  both  lists.  Hunter  v.  Hon^ 
blower,  491 

2S.  A  witness  objected  to  at  a  trial 
on  the  ground  of  interest,  and  held 
by  the  Judge  to  be  incompetent  with- 
out a  release,  was,  to  save  time,  al- 
lowed to  be  examined  on  the  under- 
taking of  the  attorney  that  he  should 
be  released  afterwards;  the  attorney, 
however,  subsequently  refused  to  do 
so,  and  a  verdict  having  passed  for 
the  plaintiff,  the  Court  refused  on  that 
ground  to  grant  a  new  trial.  Heming 
V.  English,  155 

3.  Where  the  jury  find  a  verdict  in 
opposition  to  the  evidence  of  a  wit- 
ness, and  the  credibility  of  the  witness 
is  left  to  the  jury,  the  Court  will  not 
grant  a  new  trial,  though  there  was 
nothing  to  impeach  the  credit  of  the 
witness.  Lacey  v.  Forrester,         668 

4.  Upon  a  trial  under  the  writ  of 
trial  act,  in  an  action  on  a  promissory 
note,  semble,  that  the  note  should  be 
produced:  but  if  th'e  objection  wm 
not  taken  at  the  time,  the  non-pro<A 
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ductioD  of  the  note  is  do  ground  after^ 
wards  for  a  new  trial.  Henn  ▼.  Neck^ 

16S 
NON  PROS. 

See  Patment  into  Court,  1 — Plea 
(op  Pendekct  of  Suit). 

Although  a  defendant  is  under 
terms  to  repin  gratis,  and  take  short 
notice  of  trial,  the  plaintiff  cannot  sign 
judgment  of  non  pros  for  want  of  a 
rejoinder,  unless  a  demand  for  that 
purpose  has  been  made.  Seaion  v. 
Skey,  537 

NOTICE. 
See  Costs  in  the  Cause — Plea,  2. 

NOTICE  OF  MOTION. 

Notice  to  stay  proceedings  in  the 
Exchequer  is  a  two  days'  notice.  Han- 
nak  ▼•  fVyman,  673 

NOTICE  OF  TRIAL. 

See  Appeal  (Notice  of). 

«A  notice  of  trial  before  the  sheriff 
for  Easter  Tuesday  is  good.  Char- 
nock  V.  Smith,  607 

NULLITY. 

«^ee  Judgment — Plea,  17. 

NUL  TIEL  RECORD. 

Upon  an  issue  of  nul  iiel  record 
the  plaintiff  gave  notice  to  the  defen- 
dant to  produce  the  record ;  and  upon 
his  neglect  to  do  so,  moved  for  judg- 
ment. The  Court  held  the  notice  to 
be  irregular,  and  refused  the  rule. 
Begbie  v.  Grenville,  502 

OATH. 

See  Affidavit,  2 — Ejectment,  5. 

OUTLAWRY. 

1 .  The  mere  fact  of  a  prcecipe  not 
being  to  be  found,  is  no  ground  for 
setting  aside  proceedings  to  outlawry, 
if  it  is  sworn  that  a  prcectpe  was  at 
one  time  left  in  the  office.  Prober t  v. 
Rogers,  1 70 
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:^.  Where  a  plaintiff  proceeded 
against  a  defendant  here  and  in  Ame- 
rica for  the  same  cause  of  action,  and 
the  defendant  was  arrested  in  America, 
and  took  the  benefit  of  the  Insolvent 
Act  there,  the  Court  would  not,  on 
that  ground,  set  aside  the  proceedings 
to  outlawry  which  had  been  taken 
here,  but  left  the  defendant  to  plead 
these  facts,  it  being  sworn  that  he 
went  abroad  to  avoid  bis  creditors. 
Probert  v.  Rogers,  1 70 

d.  Upon  a  motion  to  set  aside  pro* 
ceedings  to  outlawry,  on  the  ground 
that  the  writ  varied  from  the  form 
given  by  the  Uniformity  of  Process 
Act,  it  appeared  that  the  writ  was 
sued  out  by  the  plaintiff  in  person, 
and  that  the  indorsement  on  the  writ 
was,  that  it  was  issued  by  the  plain- 
tiff q/'iS.  St.,  &c.,  instead  oi  residing 
at  &c.,  which  writ  was  filed  on  the 
4  th  of  June,  and  might  have  been  seen 
at  any  time  afterwards  by  the  defen- 
dant in  the  office: — Held,  that  it  was 
too  late  in  M.  T,  to  take  advantage 
of  the  objection  if  it  was  maintainable, 
though  it  was  positively  sworn  that 
the  plaintiff  never  knew  of  the  out- 
lawry till  six  weeks  before: — Held, 
also,  that  it  was  a  mere  irregularity 
in  the  writ,  and  the  objection  ought 
to  have  been  taken  by  summons  at 
chambers.     Lewis  v.  Davison,      272 

4.  It  is  no  objection  that  the  writ 
appears  to  have  been  returned  non  est 
inventus  before  the  four  months  ex- 
pired, it  being  so  done  by  order  of  a 
Judge,  which  it  was  not  necessary 
should  be  noticed  on  the  writ.        Jb. 

6.  The  exigent  is  not  a  writ  within 
the  12th  section  of  the  Uniformity  of 
Process  Act.  lb, 

6.  A  writ  directing  the  proclama- 
tions to  be  made  at  the  parish  church 
is  sufficient,  though  the  act  says 
"nearest  church  or  chapel;"  it  not 
appearing  by  affidavit  that  there  was 
was  any   nearer    church   or   chapel. 

lb. 

KJLJL  2 
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PENALTIES. 


7.  Semble,  that  the  Court  will  make 
a  conditional  order  for  setting  aside 
an  outlawry,  in  order  to  prevent  an 
insolvent  from  remaining  in  custody 
unnecessarily.    Nicholson  t.  Nichols^ 

d26 

8.  Upon  an  outlawry  on  mesne  pro- 
cess, the  sheriff,  to  a  capias  utlaga' 
tunif  returned  that  the  defendant  was 
a  henefioed  clergyman,  having  no  lay 
fee,  but  that  he  was  rector  of  a  rec- 
tory. The  Court,  upon  motion,  or- 
dered a  writ  of  sequestration  to  be  is- 
sued to  the  Bishop.  Rex  y.  Arnt' 
strong,  760 

PALACE  COURT. 

See  RsMovAL  or  Cause — Render  of 
Principal. 

PARISH  CLERK. 

See  Mandamus,  S,  S,  4. 

PARTICULARS. 

j'^e  Judgment  (for  want  of  a  Plea), 
3 — Quia  Timet. 

PAYEE. 
See  Plea,  18,  21 — Replication,  6, 

PAYMENT. 

See  Prisoner,  2, 

PAYMENT  (INTO  COURT). 
See  County  Court,  1 — Plea,  20. 

1 .  Where  a  defendant  pleads  pay- 
ment of  money  into  Court  generally 
upon  the  whole  declaration,  and  then 
pleads  other  pleas  to  all  except  as  to 
the  money  paid  in,  and  the  plaintiff 
takes  out  the  money  paid  in,  and  taxes 
his  costs  upon  rule  19  of  ^.  7".  4  Will, 
4,  in  full  satisfaction,  the  cause  is  at 
an  end,  and  the  defendant  has  no 
right  to  the  costs  of  the  subsequent 
pleas,  nor  can  he  sign  judgment  of 
non  pros  for  want  of  a  replication  to 
them.     Coates  v.  Stevens,  784 

2.  Where  a  defendant  has  several 


defences  to  different  parts  ef  the 
plaintiff's  demand,  and  intends  to 
plead  payment  into  Court  as  to  other 
parts  of  the  demand,  he  shoidd  first 
of  all  plead  those  pleas»  and  then  the 
plea  of  payment  of  money  into  Court 
as  to  the  residue  only.  Coaies  v.  Ste- 
vens, 784 

3.  In  trover  for  goods,  the  defen- 
dant pleaded  payment  of  money  into 
Court,  and  the  plaintiff  replied  that 
he  had  sustained  more  damages:  the 
defendant  paid  into  Court  the  cost 
price  of  the  goods,  having  oflered 
the  goods  in  specie  to  the  plaintiff 
two  days  only  after  they  ought  to 
have  been  delivered.  I'he  plaintiff 
proved  that  he  had  sustained  incon- 
venience and  loss  by  not  having  the 
goods  delivered  at  a  proper  tinie. 
The  jury,  however,  found  for  the  de- 
fendant, and  the  Court  refused  to  set 
aside  the  verdict*  Evans  v.  Lewis,  819 

4.  Where  a  defendant  was  sued  at 
law  for  a  sum  of  money,  and  the 
Court  allowed  him  to  pay  it  into 
Court  to  abide  the  event  of  an  appli- 
cation by  him  to  the  Court  of  Chan- 
cery for  an  injunction,  which  was  ac- 
cordingly made  in  January,  1834, 
but  the  plaintiff  having  absconded 
without  entering  an  appearance,  the 
defendant  was  unable  to  get  an  in- 
junction on  the  merits,  though  he  had 
got  the  common  injunction,  this  Court 
refused  to  make  an  order  that  the 
defendant  might  receive  the  money 
out  of  Court,  though  a  considerable 
time  had  elapsed  since  the  bill  was 
filed.     Best  v.  Argles,  701 

PAYMENT  (PLEA  OF). 

See  Plea,  5,  6,  19 — Plea  (of  Set- 
off). 

PENAL  ACTION. 

iSee  Attorney,  1 — Comfounbing  Pe- 
nal Action — Informer  (Common). 

PENALTIES. 

See  Attorney,  1. 


PENDENCY  OF  SUIT. 


PLEA. 


857 


PENDENCY  OF  SUIT. 
See  Plea  (of  Pendency  of  Suit). 

PEREMPTORY  PAPER. 

A  rule  drawn  up  in  one  term  to 
ahew  cause  in  another  is  put  into  the 
peremptory  paper,  and  parties  ought 
to  be  prepared  to  shew  cause  on  the 
day  for  whicii  the  rule  is  drawn  up, 
and  not  on  the  following  day,  as  is 
usual  in  other  cases.  Warner  v. 
Wood,  262 

PEREMPTORY  UNDERTAK- 

INC. 

See  Stbt  Processus. 

PERJURY. 

See  AFFrDAViT    (Using)  —  Stayino 
Proceedings,  5. 

PLAINTIFF    (DESCRIPTION 

OF). 

See  Affidavit,  S — Affidavit  (En- 
titling), 4. 

PLAINTIFF  (NAME  OF). 
See  Amendment,  3. 

PLAINTIFFS  CONSENT. 

See  Staying  Proceedings!  6. 

PLEA. 

See  General  Issue — Judgment  (for 
Want  of  a  Plea),  1,  2 — Justifi- 
cation— Merits,  4— Pleading. 

1 .  In  debt  on  bond  conditioned  to 
perform  the  covenants  in  an  inden- 
ture, the  declaration  set  out  the  in- 
denture with  a  covenant  by  which  the 
defendant  covenanted  to  pay  6000/. 
with  5L  per  cent,  interest  on  a  parti- 
cular day,  clear  of  all  taxes,  &c.  The 
breach  alleged  was,  that  the  defen- 
dant did  not  pay  the  6000/.  on  the 
day  appointed,  whereby  the  bond 
became  forfeited.  The  defendant 
pleaded  that  he  did  pay  on  the  day 
appointed  the  6000/.  with  the  interest 
due  thereon,  amounting  to  6500/., 
clear  of  all  taxes,  &c.,  according  to 


the  covenant.  Upon  a  special  de- 
murrer to  this  plea,  on  the  ground 
that  it  attempted  to  put  in  issue  the 
fact  of  payment  of  the  interest,  and 
also  that  it  concluded  to  the  country: 
—  Held,  that  the  plea  was  bad.  Bith" 
ton  V.  Evans,  7S5 

ft.  In  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  ex- 
change,  the  affidavit  of  debt  alleged 
that  the  defendant  was  indebted  to 
the  plaintiff  on  the  bill  which  was 
overdue,  and  that  the  money  was  still 
due  and  owing,  but  it  omitted  to 
aver  either  presentment  or  notice: — 
Heldy  bad.     Simpson  v.  Dickt      7 Si 

3,  To  a  declaration  in  assumpsit 
on  a  banker's  check  the  idefeadant 
pleaded  that  there  was  no  considera- 
tion either  for  the  making  or  paying 
it.  The  replication  stated  that  at  the 
time  of  the  making  the  check  there 
was  a  good  consideration.  At  the 
trial,  it  appeared  that  the  plaintiff  was 
an  auctioneer,  and  had  been  employed 
to  sell  some  property  by  auction ;  and 
that  one  of  the  conditions  of  sale  was, 
that  the  purchaser  should  make  a  de- 
posit. When  the  property  was  put 
up  to  sale,  the  defendant  became  the 
purchaser,  and  the  check  was  given 
for  the  deposit  in  part  payment.  The 
payment  of  the  check  was  resisted, 
on  the  ground  that  the  property  was 
misdescribed,  and  that  the  vendor 
was  not  in  a  condition  to  convey  what 
he  pretended  to  have  sold.  The 
Judge  was  of  opinion  that  the  pro- 
perty had  been  fraudulently  misdes- 
cribed by  the  plaintiff,  to  enhance  the 
price.  A  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the 
Court,  whether  or  not  the  defence 
could  be  given  in  evidence  upon  this 
j^ea: — Held,  that,  though  the  plea 
would  have  been  bad  on  demurrer, 
it  was  sufficient  after  verdict;  and 
that,  as  the  plaintiff's  fraud  rendered 
the  transaction  null  and  void  ah  initio, 
the  plea  was  proved,  and  that  the 
verdict  should  therefore  be  entered 


858 


PLEA. 


PLEA. 


for  the  defendant.      Mills  ▼.  Oddy^ 

722 

4.  Upon  a  plea  of  no  consideration 
to  an  action  on  a  promissory  note,  to 
which  the  plaintiff  replied  that  there 
was  a  consideration,  the  onus  of  prov' 
ing  that  there  was  no  consideration 
lies  upon  the  defendant.  Lacey  v. 
Forrester^  668 

5.  A  plea  of  payment  into  Court 
innst  follow  the  form  given  by  the 
new  rules,  and  if  other  pleas  are 
pleaded  to  part  of  the  plaintiff's  de- 
mand, the  plea  of  payment  into  Court 
should  be  put  last,  and  pleaded  to  the 
residue.     Sharman  y.  Stevenson,  70!) 

6.  A  special  demurrer  to  a  plea  of 
payment  of  money  into  Court,  that 
'^  it  varies  from  the  form  given  by  the 
rule,"  is  sufficient  to  raise  an  objec- 
tion that  the  plea  is  bad  for  want  of 
a  proper  conclusion  of  a  prayer  of 
judgment.  Ih, 

7.  If  a  good  cause  of  action  at 
common  law  appear  in  the  declara- 
tion, the  defendant  must,  under  the 
Pleading  Rules  of  H.  T.  4  Will  4, 
plead  any  statutable  illegality  in  the 
contract  on  which  it  is  founded  in 
answer.     Bamett  t.  Glossop^        6^5 

8.  Semble,  that  the  general  issue, 
with  power  to  give  the  special  matter 
in  evidence,  is  abolished  in  all  cases 
whatever,except  where  specially  allow- 
ed by  statute,  lb. 

9.  Under  the  Pleading  Rules  of 
H.  T.  4  Will.  4,  the  illegality  of  work 
and  labour  done  cannot  be  given  in 
evidence  under  the  plea  of  non  as- 
sumpsit, but  must  be  pleaded,  although 
the  illegality  be  not  inferential,  but 
essential.  Potts  v.  Sparrow^  6S0 

10.  In  an  action  on  an  attorney's 
bill,  the  defendant's  attorney  suffered 
judgment  to  go  by  default,  which  was 
set  aside  on  an  affidavit  of  merits  and 
payment  of  costs,  and  the  defendant 
was  let  in  to  plead.  She  pleaded  that 
no  signed  bill  had  been  delivered,  and 
afterwards  added  two  pleas  of  non- 
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assumpsit,  and  that  the  plaintiff*  had 
not  taken  out  his  certificate.  The 
plaintiff^,  on  application  to  a  Judge  at 
chambers,  obtained  an  order,  confining 
the  defendant  to  the  plea  of  the  ge- 
neral issue.  The  Court  held  that 
this  order  was  proper,  it  appearing 
that  the  defendant  had  had  the  bill 
taxed.     Biggs  v.  Maxwell,  497 

1 1 .  In  assumpsit  on  a  bill  of  ex* 
change,  by  the  drawer  against  the  ac- 
ceptor, the  defendant  pleaded,  that  at 
the  time  of  the  defendant  giving  the 
bill  of  exchange,  it  had  been  agreed 
that  the  plaintiff  should  consign  cer- 
tain goods  to  /.  N.  abroad,  to  be  there 
sold,  and  that  the  defendant  should 
accept  the  bill,  but  that  the  amount 
should  be  remitted  to  the  defendant 
out  of  the  proceeds  of  the  goods ;  and 
that  if  the  goods  should  not  be  sold, 
or  the  proceeds  received  before  the 
bill  arrived  at  maturity,  that  the  bill 
should  be  renewed.  The  plea  then 
averred  that  the  proceeds  had  not 
arrived,  and  that  the  bill  became  due, 
and  that  the  defendant  offered  to  give 
a  renewed  bill,  but  that  the  plaintiff* 
refused  to  take  it,  and  requested  that 
the  defendant,  in  lieu  thereof,  would 
write  a  letter  relinquishing  his  right 
to  receive  the  proceeds;  which  letter 
the  defendant  accordingly  wrote.  The 
plea  then  concluded  by  averring  chat 
the  defendant  had  not  received  any 
value  or  consideration  for  the  pay- 
ment of  the  bill  of  exchange : — Held, 
upon  special  demurrer,  that  the  plea 
was  not  bad  for  duplicity,  and  that  it 
was  a  good  plea  of  accord  and  satis- 
faction; but  that  the  averment  that 
the  defendant  had  received  no  consi- 
deration was  repugnant.  Byas  v. 
WyUe,  524 

12.  In  an  action  on  the  case,  the 
defendant  cannot  now,  under  the  plea 
of  **  not  guilty,"  raise  any  objection 
as  to  defective  proof  of  the  induce- 
ment in  the  declaration.  Dukes  v, 
Gostling,  619 
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13.  In  aswmpsit  for  refusing  to 
allow  the  plaintiff  to  proceed  with 
certain  work  according  to  agreement, 
the  defendant  pleaded  that  the  work 
was  to  be  done  to  the  satisfaction  of 
A,  B,f  and  that  part  of  the  work 
which  was  done  was  not  done  to  his 
satisfaction,  and  that  therefore  he  dis- 
charged the  plaintiff: — Held,  that 
upon  this  issue  it  was  not  necessary 
for  the  defendant  to  call  A.  B.  Vtck- 
ers  V.  Cockf  492 

14.  In  an  action  by  an  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, a  plea  that  there  was  not  at 
any  time  any  consideration  for  his 
the  said  defendant's  acceptance  or 
paying  the  said  bill  of  exchange,  was 
held  bad  on  special  demurrer.  Rey- 
nolds V.  Ivimefff  453 

15.  To  assumpsit  upon  an  agree- 
ment to  guarantee  the  payment  of 
goods  supplied  to  a  third  person,  the 
defendant  pleaded,  that,  after  that 
agreement  was  made,  and  before  any 
breach,  the  defendant  agreed  with  the 
plaintiff  to  pay  for  any  goods  supplied, 
by  accepting  a  bill  at  three  months : 
upon  demurrer,  assigning  for  cause 
that  the  agreement  was  not  alleged 
in  the  plea  to  be  in  writing,  and  that 
it  only  varied  the  time  of  payment 
stated  in  the  declaration : — Held,  that 
the  plea  was  sufficient, 

Qucere,  whether  in  an  action  for 
goods  sold  it  can  be  shewn  under  the 
general  issue  that  the  time  of  credit 
has  not  expired?  Taylory. Hilary,  4>6\ 

16.  In  assumpsit  on  a  bill  of  ex- 
change by  the  indorsee  against  the 
immediate  indorser,  the  defendant 
pleaded  that  he  indorsed  the  bill  to 
the  plaintiff  without  having  or  re- 
ceiving Any  consideration:  upon  which 
the  plaintiff  took  issue  in  the  terms 
of  the  plea.  After  verdict  for  the 
defendant,  the  plaintiff  moved  for 
judgment  non  obstante  veredicto,  on 
account  of  the  insufficiency  of  the 
plea : — Held,  that  the  plea  was  good 


aAer  verdict,  though  it  might  have 
been  objected  to  on  special  demurrer. 
Easton  v.  Pratchett,  472 

17.  A  plea  of  the  Statute  of  Limi- 
tations requires  to  be  signed  by 
counsel. 

The  general  issue  being  pleaded  to 
part  of  a  declaration,  and  the  Statute 
of  Limitations  to  the  remainder,  with- 
out the  signature  of  counsel  :—Held, 
that  the  whole  plea  was  a  nullity. 
M acker  v.  Billing,  ^46 

18.  To  an  action  on  a  promissory 
note,  by  the  executors  oi  the  payee 
against  the  maker,  the  defeiidaiit 
pleaded  that  he  made  the  note  with- 
out any  consideration: — Held  bad 
upon  special  denuirrer.  Staughton  v. 
The  Earl  of  Kilmorey,  705 

19.  In  assumpsit  the  defendant 
pleaded  as  to  14^.  parcel,  &c.,  that 
before  the  commencement  of  the  suit 
he  paid  the  same  to  the  plaintiff;  and, 
as  to  the  residue  of  the  said  monies, 
that  he  did  not  promise  as  in  the  de- 
claration is  alleged,  and  of  this  he 
puts  himself  upon  the  country.  The 
plaintiff  having  specially  demurred, 
alleging  duplicity,  and  the  want  of  a 
proper  conclusion  with  a  verification, 
the  Court  held  the  plea  bad,  and  that 
judgment  for  the  plaintiff  must  be 
upon  the  whole  plea.  Ansell  v. 
Smith,  193 

20.  To  a  declaration  in  assumpsit, 
the  defendant  pleaded  as  to  all  ex- 
cept 20/.  9s,  non-assumpsit',  and  as 
to  that  sum,  that  the  defendant,  being 
in  embarrassed  circumstances,  the 
plaintiff  and  other  creditors  agreed  to 
take  5s,  in  the  pound,  and  that  tlic 
defendant  was  ready  and  willing  to 
pay  the  amount  of  the  composition, 
but  the  plaintiff  refused  to  receive  it, 
and  discharged  the  defendant  from 
payment  of  it: — Held,  that  the  plea 
was  no  answer  to  the  sum  agreeil  to 
be  taken  for  composition,  because  no 
.consideration  was  stated  for  the  plaiii- 

tiff'^s  discharging  the  defendant  from 
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paying  it,  and  that  therefore  the  agree- 
ment as  to  that  was  void.  The  plea 
was  allowed  to  he  amended  hy  paying 
that  sum  into  Court.  Cooper  v.  Phil- 
Upps,  196 

%\,  In  an  action  by  indorsee  against 
acoeptor«  a  plea  that  the  hill  was  ac- 
cepted for  the  accommodation  of  the 
payee,  and  without  any  consideration, 
and  that  it  was  indorsed  after  it  be- 
came due,  was  held  bad  on  demurrer; 
and  also  another  plea,  that  the  bill 
was  indorsed  after  it  was  due,  and 
that  the  payee  at  the  time  of  the  in- 
dorsement was  indebted  to  the  defen- 
dant in  a  larger  sum  than  the  amount 
of  the  bill.     Stein  Y.  YglesiaSf     252 

22.  The  Reg.  Gen.  H.  T.  4  Will.  4 
do  not  enable  defendant  in  an  action 
on  a  bill  of  exchange  at  the  suit  of  an 
indorsee,  to  plead  that  he  received  no 
consideration  from  the  drawer,  with- 
out shewing  circumstances  of  fraud 
and  knowledge  of  them  on  the  part 
of  the  plaintiff.  French  t.  A rcher,  IdO 

2S.  In  an  action  by  the  indorsee 
against  the  indorser  of  a  promissory 
note  for  6001,,  the  defendant  pleaded 
as  to  300/.,  that  the  note  was  indorsed 
by  the  defendant  for  the  accommoda- 
tion of  the  maker,  and  as  a  security 
to  the  plaintiffs,  who  were  the  maker's 
bankers,  for  subsequent  advances,  and 
that  only  200/.  was  subsequently  ad- 
vanced, and  that  therefore,  as  to  500/., 
there  was  no  consideration.  The 
plaintiffs  replied  diat  they  were  hold- 
ers of  the  note  for  value  given  to  the 
drawer  to  the  full  amount: — Held^ 
that  upon  this  issue  it  was  not  incum- 
bent on  the  plaintiff  to  give  any  evi- 
dence, unless  his  title  was  impeached 
by  the  defendant,  and  that  he  was 
entitled  to  recover  the  whole  amount 
of  the  bilK  Percival  v.  Framplinj  748 

24.  To  a  declaration  in  trover,  the 
defendant  pleaded  the  general  issue 
since  the  new  rules  eame  into  opera- 
tion. At  .the  trial  the  defendant  pro- 
iMMed  to  prove  that  he  was  a  partner 


with  the  plaintiff,  and  took  the  goods 
and  sold  them  to  pay  a  partnership 
debt :  this  evidence  was  rejected,  and 
the  plaintiff  obtained  a  verdict.  Qo 
a  motion  for  a  new  trial : — Held,  that 
the  defendant  was  not  precluded  by 
the  new  rules  from  disputing  th* 
plaintiff's  sole  right  of  property,  hut 
that  the  defence  ought  to  have  been 
specially  pleaded  by  way  of  confes- 
sion and  avoidance.  StancJiffe  v. 
Hardwick,  769 

PLEA  (ADDING). 

In  an  action  for  slander,  after  a 
verdict  for  the  plaintiff  with  100/.  da- 
mages, the  Court  refused  to  allow  the 
defendant  to  have  a  new  trial  and  to 
be  allowed  to  plead  the  truth  of 
the  words  upon  any  terms,  though  it 
was  alleged  that  there  was  ample  evi* 
dence  to  support  a  justification,  and 
the  general  issue  only  was  pleaded 
through  the  mistake  of  the  pleader^ 
which  was  not  discovered  till  the  day 
before  the  trial,  by  the  counsel,  when 
an  application  had  been  made  for 
leave  to  add  a  justification;  but  the 
defendant  did  not  swear  that  he  had 
never  used  the  words,  and  one  of 
the  witnesses  had  pointed  out  the 
want  of  a  special  plea  a  considerable 
time  previously.     Kirby  v.  Simfsom^ 

791 

PLEA  (FRIVOLOUS). 

A  plea  that  the  defendant  was  not 
detained  in  custody  as  alleged  in  the 
declaration,  was  held  not  to  be  such 
a  vexatious  and  frivolous  plea  as  ta 
deprive  the  defendant  of  his  right  to 
add  the  general  issue,  there  being  an 
affidavit  of  merits.    Rixy.r  Kingston, 

159 

PLEA  (OF  PAYMENT  INTO 
COURT). 

See  Payment  into  Coukt,  1,  JB,  9» 


PLEA. 


PLEAS  (SEVERAL).      861 


PI*EA  (of  PENDENCY  of  SUIT). 

If  a  defendant  nonprosses  a  plain- 
tH£  in  a  particular  action,  he  cannot 
afterwards  plead  its  pendency  in  an- 
swer to  an  action  for  the  same  cause 
in  another  Court.  Pejfper  ▼.  What' 
ky,  579 

PLEA  (OF  PRIVILEGE). 

A  plea  of  privilege  cannot  be  dis- 
tinguished from  a  plea  in  abatement, 
and  must  be  accompanied  by  an  affi- 
davit of  verification.  Davidson  ▼• 
Watldns,  129 

PLEA  (OF  SET-OFF). 

In  an  action  for  use  and  occupation, 
since  the  new  rules,  it  cannot  be  left 
to  the  jury  to  say  whether  the  evidence 
produced  by  the  defendant  does  not 
amount  to  an  admission,  by  the  plain- 
tiff, that  he  has  been  paid,  and  that 
nothing  is  due,  without  a  plea  of 
payment  or  settlement;  and  such  evi- 
dence is  inadmissible  under  a  plea  of 
set-off  for  money  due  on  an  account 
stated  between  the  parties.  LMey  ▼• 
Polden,  780 

PLEA  (SIGNING). 
See  Serjeant. 

PLEA  (STRIKING  OUT). 

Where  there  are  two  pleas  to  the 
whole  action,  upon  one  of  which  is- 
sue is  joined  to  the  country,  and  upon 
the  other  judgment  is  given  for  the 
defendant  upon  demurrer,  the  Court 
will  allow  the  defendant  to  strike  out 
the  general  issue.      Young  v.  Bech^ 

804 

PLEAD  (RULE  TO). 
See  Waiter. 

PLEADING. 

See  Amendment,  1 — Attorney,  2 — 
Bankrupt — County  Court,  2 — 
Declaration — Demurrer — Exe- 
cutor,   6 — Misnomer,    1 — Pay- 


ment into  Court,  1,  % — Pi£A — 

Pleas —  Rejoinder — Repleader 

— Replication. 

The  new  rules  of  pleading  are  con- 
fined to  such  actions  as  all  the  Courts 
have  jurisdiction  over,  and  therefore 
do  not  extend  to  real  actions.  MH" 
ler  V.  Miller,  40ft 

PLEADING  (TIME  FOR). 

See  Security  for  Costs,  5 — Waiver. 

1.  Where  the  plaintiff  will  not  be 
materially  prejudiced  by  the  delay, 
the  Court  will,  under  certain  circum- 
stances, ffrant  the  defendant  a  year's 
time  to  plead.  Htrnt  v.  Barclay,  646 

2.  If  a  defendant  obtains  an  en- 
larged time  for  pleading  previous  to 
the  1 0th  of  August,  but  which  does 
not  expire  on  that  day,  he  is  entitled 
to  the  remainder  of  the  enlarged  time 
after  the  24th  of  October,  for  the 
purpose  of  pleading.  Trinder  v. 
Smedley,  87 

PLEAS  (INCONSISTENT). 
See  Bankrupt-^Plsas  (Several),  2. 

1.  Inconsistent  pleas  may  be  plead' 
ed  under  the  new  rules,  if  intended 
bond  fide  to  support  different  sub- 
stantial grounds  of  defence.  Dueer 
V.  Triebuer,  133 

2.  It  is  no  obiection  to  pleas  that 
they  are  inconsistent.  Wilkifuon  ▼. 
Small,  564 

PLEAS  (SEVERAL). 
See  Pleas  (iNcoNsiSTfiNT). 

!•  To  a  declaration  in  trover,  the 
defendant  was  allowed  to  plead  a 
right  of  lien  by  agreement,  a  right 
of  lien  by  usage,  and  the  same  usage 
in  two  other  pleas,  but  with  reference 
to  a  delivery  of  the  goods  by  two 
difierent  parties.  Leuckhari  v.  Coo* 
per,  415 

2.  Pleas  of  fion  tusurnpsH  and  part 
payment  will  not  be  allowed  together, 
nor  a  plea  of  a  warranty  with  sample. 
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PRODUCTION. 


and  a  plea  founded  on  the  warranty 
implied  in  law,  Steill  v.  Slurry,  ISS 

POLICE  OFFICER. 

Officers  of  the  metropolitan  police, 
acquitted  in  actions  brought  against 
them  for  matters  done  in  the  execu- 
tion of  the  1 0  Geo.  4,  c.  44,  s.  41 ,  are 
entitled  to  their  costs  as  between  at- 
torney and  client,  notwithstanding  a 
certificate  granted  under  the  S  &4 
Will.  4,  c.  42,  8. 32.  Humphrey  ▼. 
Woodhou9e^  416 

POSTPONING  TRIAL. 

See  Writ  of  Trial,  2. 

A  motion  to  postpone  a  trial,  on 
account  of  the  absence  of  a  material 
witness,  need  not  be  supported  by  an 
affidavit  of  merits.     Hill  y.  Prosser^ 

704 
POUNDAGE. 

See  Sheriff,  6 

PRESENTMENT. 
See  Plea,  2. 

PRESUMPTION. 
'  See  Deposit  m  Lieu  of  Bail,  d. 

PRINCIPAL  AND  SURETY. 
See  Bail,  10. 

PRISONER. 

See  Bail,  7,  14. 

1 .  A  defendant  on  being  arrested 
for  the  amount  of  a  promissory  note, 
proposed  to  give  bail,  but  being  told 
that  a  cognovit  would  be  cheaper,  be 
consented  to  give  a  cognovit.  He 
was  then  told  that  it  was  necessary  he 
should  have  an  attorney  present,  and 
two  attornies  were  mentioned  to  him, 
and  he  said  he  did  not  care  which  he 
had;  afterwards  he  called  with  the 
officer  at  the  office  of  one  of  the  two 
proposed  attornies,  who  asked  him 
if  he  wished  him  to  act  as  his  at- 
torney, to  which  the  defendant  an- 
swered "  yes,"  and  that  attorney  ac- 
cordingly attended  and  acted  for 
him ;  and  the  cognovit,  after  having 


been  read  to  him,  was  signed  by  him 
and  the  attorney: — Held,  that  ibe 
rule  of  H.  T.  2  WilL  4,  s.  72,  was 
complied  with : — Held,  also,  that  af- 
ter giving  a  cognovit,  it  was  too  late 
to  object,  that,  at  the  time  of  tha  ar- 
rest, part  of  the  note  bad  been  paid, 
and  that  the  note  was  given  for  an 
illegal  consideration.  Blighs.  Br  enter, 

2.  If  the  debt  and  costs  in  an  ac- 
tion are  paid  to  the  plaintiff,  no  mat- 
ter by  whom,  the  defendant  is  en- 
titled to  be  discharged  out  of  custody. 
Rimmer  v.  Turner,  60 1 

PRIVILEGE  FROM  ARREST. 

1.  The  Court  refused  to  interfere 
on  motion  for  the  purpose  of  re- 
lieving a  defendant  who  had  been 
held  to  bail,  on  the  ground  of  his 
being  the  Somerset  herald,  and  liable 
to  be  called  on  to  attend  the  King, 
whenever  and  wherever  he  chose,  it 
not  appearing  clearly  by  the  affida- 
vits what  were  the  duties  of  his  office, 
and  no  instance  shewn  of  the  claim 
being  allowed.  Where  there  is  any 
doubt,  the  rule  is,  to  leave  such  per- 
sons to  their  writ  of  protection.  Les- 
lie V.  Disney,  437 

2.  One  of  the  King*8  chaplains 
being  arrested  for  debt,  and  having 
given  bail,  the  Court,  on  motion,  di- 
rected the  bail-bond  to  be  delivered 
up  to  be  cancelled.     Bym  v.  Dibdin, 

448 

3.  A  lord  of  the  bedchamber  is 
privileged  from  arrest.  Aldridge  v. 
Barry,  450 

PROCEDENDO. 

The  21  Jac.  1,  c.  23,  s.  3,  as  to 
procedendo,  does  not  extend  to  ap- 
plications by  bail.  Glynn  v.  Hut- 
chinson, 529 

PRODUCTION  OF  DOCU- 
MENT. 

See  Foreign  Witness,  2. 


PROMISSORY  NOTE. 


REPLICATiON. 
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PROMISSORY  NOTE. 

See  Plea,  4,  18,  23 — Rejoinder — 
Replication,  6 — Ventje,  11. 

QUIA  TIMET. 

Where  the  writ  was  in  trespass  on 
the  case,  and  the  particulars  of  de- 
mand claimed  a  debt,  and  an  applica- 
tion was  made  to  set  aside  the  writ 
as  irregular,  before  it  appeared  that 
a  declaration  had  been  actually  filed, 
the  Court  refused  a  motion  for  set- 
ting the  writ  aside  as  being  too  early. 
Adi^  V.  Jones y  164 

REAL  ACTION. 
See  Declaration,  1. 

RECOGNIZANCE. 

See  Estreat. 

RECOGNIZANCE  (TO  TRY). 

Where  a  defendant  entered  into  a 
recognizance  to  appear  to  and  try  an 
indictment  for  perjury  against  her  in 
Trinity  term,  and  she  had  appeared 
and  pleaded  to  the  indictment,  but 
the  indictment  had  not  been  tried,  the 
Court  would  not  in  Michaelmas 
term  discharge  the  recognizance,  but 
ordered  that  it  should  not  be  put  in 
suit  before  the  last  day  of  the  term. 
Rex  V.  Qrote^  255 

RECORD  (WITHDRAWING). 
See  Costs  of  tbb  Day,  2. 

REJOINDER. 

See  Pleading. 
To  a  declaration  on  a  promissory 
note  against  the  maker,  he  pleaded 
no  consideration;  the  plaintiff  re- 
plied that  the  note  was  indorsed  to 
her  in  part  payment  of  a  debt,  and 
that  she  had  no  notice  of  the  premises 
in  the  plea.  The  defendant  rejoined 
that  she  had  notice.  On  demurrer: 
— Held,  that  the  plaintiff  was  en- 
titled to  judgment.  Pearcev.Champ- 
neySf  276 


REMOVAL  (OF  CAUSE). 

See  Central  Criminal  Court — In- 
ferior Jurisdiction,  1,  2. 

If  a  writ  of  habeas  carpus  to  re- 
move a  cause  from  the  Palace  Court, 
wherein  judgment  has  been  suffered 
by  default,  is  not  delivered  until  after 
the  jury  have  assessed  the  damages 
on  the  writ  of  inquiry,  the  Court  will 
issue  a  procedendo.  Smith  v*  Ster- 
ling, (999 

REMOVAL  (ORDER  OF). 

See  Appeal  (Adjournhekt  of). 

RENDER. 

See  Attachment,  8 — Bail  (Relief 

of),  1. 

RENDER  OF  PRINCIPAL. 

Where  judgment  had  been  ob- 
tained in  an  action  in  the  Palace 
Court,  where  the  defendant  was  in 
custody,  the  Court  would  not,  at  the 
instance  of  the  bail  for  the  same  de- 
fendant in  another  action  in  the  Ex- 
chequer,  issue  a  habeas  corpus  to  the 
Palace  Court,  for  the  purpose  of  re- 
moving the  cause  there,  with  the 
body  of  the  defendant,  in  order  that 
the  bail  might  render  him  in  the  ac- 
tion in  the  Exchequer.  Lawes  v. 
Hutchinson,  506 

REPLEADER. 

In  an  action  on  a  bill  of  exchange 
the  defendant  pleaded  a  plea  of  want 
of  consideration,  concluding  with  a 
verification:  the  plaintiff,  Instead  of 
replying  by  taking  issue  on  the  plea, 
merely  added  a  similiter.  After  ver- 
dict for  the  plaintiff,  the  Court  held, 
that  the  record  was  imperfect,  and 
that  there  must  be  a  repleader ;  but, 
to  save  expense,  the  plaintiff  was  al- 
lowed to  amend  on  payment  of  costt. 
Wordsworth  v.  Brown,  696 

REPLICATION, 
See  Pleadino. 
1 .  A  replication  is  bad  although  it 


864 


REPLICATION. 


REPUGNANCE. 


follows  the  very  words  of  the  plea,  if 
it  does  not  answer  it  in  substance. 
Moore  v.  Bolcott,  145 

2,  Where  a  defendant  is  under 
terms  to  plead  issuably,  the  plaintiff 
cannot  reply  double ;  and  if  he  do, 
the  Court  will  give  leave  to  the  de- 
fendant to  assign  it  as  cause  of  de- 
murrer, and  will  allow  it  to  be  argued. 
Gisborne  v,  Wyatt,  505 

S,  Where,  in  an  action  on  a  bill  of 
exchange  by  an  indorsee,  it  is  pleaded 
by  the  acceptor  that  the  drawer  is  a 
nunrried  woman,  the  plaintifiP  may 
shew  in  his  replication  that  she  drew 
attd  indorsed  the  bill  with  the  au- 
thority of  her  husband,  wiihout  its 
being  deemed  a  departure.  Printe  v. 
Brunali,  882 

4.  Where  an  acceptor,  to  an  action 
on  a  bill  of  exchange  by  an  indorsee, 
pleads  want  of  consideration,  it  is 
Mifficient  for  the  plaintiff,  in  his  re- 
plication, simply  to  aver  that  there 
was  coDsideration«     Prescett  v.  Leviy 

403 

5.  When  an  acceptor  to  an  action 
on  a  bill  of  exchange  by  an  indorsee, 
pleads  want  of  consideration  and 
fraud,  the  plaintiff  need  not,  in  his 
replication,  state  the  consideration  at 
Jength. 

Semhle^  that  it  would  be  sufficient 
simply  to  negative  the  fraud,  and  al- 
lege consideration  without  stating  its 
nature.     Br  amah  v.  Baker  ^  892 

6.  To  an  action  on  a  promissory 
note  by  the  payee  against  the  maker, 
the  defendant  pleaded,  that,  after  the 
accruing  of  the  cause  of  action  to  the 
plaintiff,  he  drew  on  the  defendant  a 
bill  of  exchange  for  a  larger  amount, 
for  and  on  account  of  the  said  note, 
which  the  defendant  accepted  and  de- 
livered to  the  plaintiff,  who  took  it  on 
account  of  the  said  note; — Held^ 
that  this  plea  was  bad,  as  well  because 
it  did  not  aver  that  the  bill  was  ac* 
cepted  ox  delivered  by  the  defendant 
on  account  of  the  previow  note,  as 


also  that  it  did  not  shew  that  it  was 
given  or  received  in  satUfaction. 

To  the  above  plea  the  plaintiff  re- 
plied that  the  defendant  neglected  to 
pay  the  note  of  hu  own  wrong,  and 
without  the  cause  alleged  in  the  plea* 
To  which  the  defendant  demurred, 
assigning  for  special  cause,  that  it 
was  multifarious,  and  too  general,  and 
not  proper  in  an  action  on  promises. 

Semhle,  that  this  replication  (if 
properly  pleadable  under  any  circum- 
stances in  such  an  action  as  the  pre- 
sent) was  bad  in  this  instance,  as 
being  inapplicable  to  the  plea,  and 
therefore  not  puttinff  the  matters  of 
the  plea  in  issue;  for  the  plea  did 
not  shew  any  cause  for  breaking  the 
promise  in  the  declaration,  but  mere- 
ly stated  a  matter  which  had  occur- 
red subsequently,  shewing  that  the 
plaintiff's  right  of  action  was  sus- 
pended or  transferred.  Crisp  v. 
Griffiths,  752 

7.  To  assumpsit  for  goods  sold, 
&c.  the  defendant  pleaded  as  to  9/., 
part  of  the  debt,  that  he,  at  the 
plaintiff's  request,  put  his  name  as 
acceptor  to  a  stamped  bill  of  ex- 
change for  201.  (there  being  no 
drawer's  name  to  it),  partly  for  the 
debt,  and  partly  for  his  accommoda- 
tion, and  delivered  the  same  to  the 
plaintiff,  who  accepted  it  in  payment 
of  the  debt,  and  that  the  bill  had  not 
become  due  at  the  time  the  action 
was  eommenced.  The  plaintiff  re- 
plied that  the  bill  then  remained  in 
his  hands  unnegotiated  and  unpaid, 
and  without  any  drawer's  name  put 
to  iti'^-^Heldf  that  this  replication 
was  no  answer  to  the  plea,  and  that 
the  plea  was  good.  Quigre,  wbethcr 
it  would  have  been  held  good  if  it 
had  been  demurred  to?  Simon  v. 
Lloydj  8  IS 

REPUGNANCE. 
See  Plba,  11. 
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SCIRE  FACIAS. 
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RE*SEALING  RECORD. 

See  SiTTiKOs,  1 . 

RESIDENCE  (OF  ATTORNEY). 

See  Residence  of  Defendant,  1 — 
Service  of  Writ,  2,  4,  5,  6. 

1.  "  Southampton  Bfdlding4**  ia  an 
imuf&cient  description  of  an  attorney's 
residence,  in  the  indorsement  on  a 
writ  of  capias;  but  a  lapse  of  more 
than  two  months  from  the  time  of  the 
arrest  is  too  great  to  enable  a  defen- 
dant to  avail  himself  of  the  objection. 
Rust  V.  Chine,  565 

2.  **Gray*s  /«»,  London,"  is  a 
good  description  of  an  attorney's  resi- 
dence under  the  provisions  of  2  Will. 
4,  c.  39,  B.  12.  Jelks  v.  Fry,  37 

RESIDENCE(OFDEFENDANT). 

^y-ee  Capias,  1,  6 — Service  (of  De- 
claration)—Sbrvicb  (of  Rule), 

>S,  V,  4,  O,  0. 

1.  A  defendant  (an  attorney)  was 
described  in  a  writ  of  summons  as  of 
**  Paper  Buildings,  Temple  :''—Held, 
sufficient.  Morris  v.  Smith,  698 

2.  "  Yorkshire^  is  a  good  descrip- 
tion of  a  defendant's  residence,  al- 
though he  resides  at  the  town  of  King- 
ston-upon-Hull,  if  he  may  be  sup- 
posed to  be  resident  in  the  former 
county.  Jelks  v.  Fry,  37 

RESIDENCE  (OF  PLAINTIFF). 

A  plaintiff,  being  called  upon  for 
his  place  of  residence,  gave  Peel^s 
Coffee  House,  Fleet  Street: — Held, 
not  sufficient,  and  proceedings  were 
BUyed  till  he  gave  a  better  place  of 
residence.  Hodgson  v.  Gamble,    1 74 

RETURN  OF  WRIT. 

See  Declaration,  1. 

1.  A  Judge's  order  for  returning  a 
writ  cannot,  in  the  K.  B,,  be  made  a 
rule  of  Court,  and  an  attachment  for 


disobedience  thereto  obtained  on  one 
motion.  Stainland  v.  Ogle,  99 

2.  One  motion  is  sufficient  (in  the 
Exchequer)  to  make  a  Judge*8  order 
to  bring  in  the  body,  or  to  return  a 
writ,  a  rule  of  Court,  and  for  an  at- 
tachment for  disobedience  to  it. 
Howell  V.  Bulteel,  99 

REVENUE. 
See  Dbuurrbr,  ^. 

REVIVING  RULE. 
See  RuLB(EirLAROiN«  avd  Re  vivtng). 

RULE  (ENLARGING  AND  RE* 
VIVING). 

See  Affidavit  (Entitling),  6. 

If  a  rule  is  drawn  up  to  shew  cause 
in  one  term,  it  cannot  be  made  abso- 
lute in  the  next  term  without  enlarg- 
ing; but  it  may  be  revived.  Smith  ▼• 
ColHer,  100 

RULE  (TO  COMPUTE). 

See  Lost  Note — Service  ov  Role, 

3,6. 

RULE  (TO  PLEAD). 

See  Waiver. 

SCIRE  FACIAS. 

li  Upon  a  motion  to  revive  a  judg- 
ment by  scire  facias,  the  validity  of 
the  judgment  cannot  be  impeached  for 
the  purpose  of  opposing  that  motion, 
but  a  separate  application  must  be 
made  to  set  aside  the  judgment. 
Thomas  v.  Williams,  655 

2.  Since  the  Uniformity  of  Process 
Act,  it  is  irregular  for  a  sci.fa.  to  re- 
cite the  action  as  commenced  "by 
bill,  without  our  writ,"  if  it  has  been 
commenced  by  summons.  Peacock  v. 
Day,  291 

3.  It  is  irregular  in  a  set,  fa,  to 
state  the  bail  to  have  been  put  in  on 
a  day  previous  to  the  issuing  of  the 
writ.  lb. 
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SCIRE  FACIAS. 


4.  le  ig  an  immaterial  objection  to 
a  id,  fa.  that  it  is  tested  on  the  Srd 
November ^  and  returnable  on  the  15  th 
November  **  next  coming."  Peacock 
V.  DaVf  «9l 

5,  It  is  not  necessary  for  a  party 
in  a  3cL  fa.  to  return  the  demurrer 
book;  and,  therefore,  a  judgment 
signed  for  not  itetuming  it  is  irregular. 
BayUs  v.  Hayward^  S$S 

SCOTLAND. 

See  Foreign  Witness,  I. 

SECURITY  FOR  COSTS. 

1.  Where  a  plaintiff  is  guilty  of 
laches  in  declaring,  the  defendant  is 
not  deprived  of  his  claim  to  security 
for  costs  by  obtaining  time  to  plead. 
Pry  V.  Wills,  6 

Z,  The  Court  refused  to  grant  a 
rule,  calling  upon  the  defendant  in 
replevin  to  find  security  for  costs,  al- 
though it  was  sworn  that  neither  the 
defendant  nor  the  broker  were  able  to 
pay  them,  and  the  defendant  had 
taken  the  benefit  of  the  Insolvent 
Act.  Hishett  v.  Blddle,  634 

^.  A  rule  nisi  for  security  for  costs, 
with  a  stay  of  proceedings,  will  not 
be  allowed  on  the  last  day  of  term. 
Gronow  v.  Pointer,  571 

4.  If  a  plaintiff  be  permanently  re- 
sident abroad,  and  is  only  occasionally 
in  this  country,  he  will  be  liable  to 
give  security  for  costs.  Gumey  v. 
Key,  559 

5.  Obtaining  an  order  for  time  to 
plead  does  not  preclude  a  defendant 
from  obtaining    security  for  costs. 

lb. 

SEQUESTRATION. 

See  Outlawry,  8. 

1.  A  levari  facias,  though  lodged 
with  the  bishop,  does  not  begin  to 
operate  till  the  writ  of  sequestration 
upon  it  is  published.  fVait  v.  Biski^, 

2.  Arrears  of  by-gone  composi* 


SERVICE  (OF  RULE). 

tiQiia  for  tithes  do  not  pass  under  a 
seqaestration,  neither  do  they  pass  to 
the  assignees  of  the  rector  under  the 
Insolvent  Debtors'  Act.  Wait  v. 
Bishop,  234 

SERJEANT. 

The  old  rule  of  practice  in  the 
Common  Pleas  requiring  pleas  to  be 
signed  by  a  Seijeant  is  virtually  re- 
pealed by  his  Majesty's  warrant  of 
24th  April,  18S4,  throwing  open  diat 
Court.     Power  v.  Fry,  140 


SERVICE  (UNDER  ARTICLES 
OF  CLERKSHIP). 

Where  a  clerk  has  been  unavoid- 
ably absent  from  his  master's  service 
for  several  months  during  the  five 
years,  but  has  served  a  similar  period 
at  the  expiration  of  his  articles,  he 
may  be  admitted.     Ex  parte  Frost, 

SERVICE  (OF  DECLARA- 
TION). 

Where  the  defendant's  residence  ia 
unknown,  application  must  be  made 
to  the  Court  in  the  first  instance  for 
leave  to  serve  the  declaration  in  a  par* 
ticular  manner:  and  if  the  declara- 
tion is  left  at  the  defendant's  last 
place  of  abode,  the  Court  will  not  af- 
terwards declare  such  service  to  be 
good.     TrouglUon  v.  Craven^      436 

SERVICE  (OF  NOTICE  OF 
DECLARATION). 

Where,  in  the  service  of  a  notice 
of  declaration,  the  probabiUties  are 
that  it  has  come  to  the  hands  of  the 
defendant,  and  the  latter  does  not  de- 
ny that  it  had  come  to  his  knowledge, 
the  Court  will  not  set  aside  the  ser- 
vice.    Rolfe  V.  Brown,  628 

SERVICE  (OF  RULE). 

1.  In  moving  for  an  attachment 
against  the  sheriff  for  not  brining 
in  the  body,  it  is  sufficient  to  swear. 
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that  the  original  rule  and  not  a  copy 
was  served  on  the  under-sberifF. 
Leqfy.  Jimeiy  315 

2.  Service  of  a  rule  by  sticking  it 
up  in  the  office  will  not  be  allowed 
upon  an  affidavit  that  the  attorney's 
residence  is  unknown,  unless  it  is 
also  sworn  that  the  party's  residence 
is  unknown.   Wright  v.  Gar  diner  ^  657 

3.  Service  of  a  rule  nisi  to  com- 
pute on  the  defendant's  landlady  ia 
not  sufficient.  Gardner  v^Green^  343 

4.  An  affidavit  of  the  service  of  a 
rule  nisi  at  the  cbambers  of  an  attor- 
ney, by  leaving  it  with  a  laundress 
there,  held  insufficient,  because  it  did 
not  state  that  the  deponent  believed 
her  to  be  the  defendant's  servant. 
Kent  V.  Jones,  210 

5.  An  affidavit  of  service,  by  leav- 
ing a  rule  at  the  defendant's  cham- 
bers with  a  female  servant  there, 
held  insufficient.  Alanson  v.  WaU 
her,  258 

6.  Service  of  a  rule  nisi  to  com- 
pute, by  putting  it  under  the  door  of 
the  defendant's  chambers,  is  not  suffi- 
cient, although  the  laundress  states 
that  the  defendant  will  probably  have 
the  rule  in  the  course  of  the  day. 
Strutton  V.  Hawkes,  25 

SET-OFF  (OF  COSTS). 
See  Master's  Discretion. 

1 .  Sec  93  of  Reg.  Gen.  Hilary, 
2  Will,  4,  only  applies  to  cases  of  set- 
off between  adverse  parties.  George 
Y.Elston,  419 

2,  Where  a  plaintiff  succeeds 
against  one  defendant,  but  fails  against 
others,  the  defendant  who  fails  may 
set-off  the  costs  of  the  defendants 
who  succeed.  lb, 

4.'  Where  several  defendants  are 
sued  in  trespass,  and  a  verdict  is 
found  for  the  plaintiff  on  some  of  the 
issues  against  some  of  the  defendants, 
and  against  him  on  all  the  other  is- 
sues, the  plaintiff  is  entitled  to  the 


balance  only  of  the  costs,  after  de- 
duction of  all  the  costs  of  all  the  de«- 
fendants.  StarUng  v.  Cozens,  78S 
5.  Where  there  are  several  defen- 
dants, and  one  alone  employs  an  at- 
torney for  alt,  the  others  are  not  en- 
titled to  claim  any  costs.  76. 

SETTING  ASIDE  PROCEED- 

INGS. 

After  execution  executed  in  aniic- 
tion  of  ejectment,  the  Court  will  not 
set  the  proceedings  aside  on  payment 
of  the  rent  due  and  costs  of  the  ac- 
tion, if  there  are  other  grounds  of  * 
forfeiture  besides  the  nonpayment  of 
rent;  and  if  such  an  application  be 
made,  the  Court  will  dismiss  it  with 
costs.     Doe  d.  Lambert  Y,Roet     557 

SETTLING  ACTION. 

See  Attorney  and  Client,  2, 

SEVERAL  DEFENDANTS. 

Several  defendants  sued  as  partners 
defended  separately,  and  appeared  by 
different  counsel,  each  of  whom  cross- 
examined  the  plaintifTs  witnesses^ 
and  made  a  speech  to  the  jury  in 
favour  of  his  own  particular  client:-—* 
Held,  regular.     Ridgway  v.  Phillips, 

SEVERAL    WRITS    FOR    THE 
SAME  CAUSE  OF  ACTION. 

See  Attorney  and  Cusmt,  1. 

1.  A  plaintiff  may,  without  discon- 
tinuing, arrest  a  defendant  for  a  cause 
of  action,  although  he  has  proceeded 
in  an  action  commenced  by  service- 
able process  for  the  same  cause,  so 
far  as  to  put  it  down  for  trial.  Brick- 
line  V.  Smallwood,  569 

S.  A  plaintiff 'may  arrest  a  defen- 
dant afler  suing  out  three  serviceable 
writs,  the  actions  commenced  by 
which  he  has  not  discontinued.  Chap" 
manY.  Faldevelde,  313 


368 


SHERIFF. 


SIMILITER. 


SHERIFF. 

See  Attachment  (against  the  She- 
riff) —  Attachment,  S  —  Bail- 
bond,  6,  7 — Capias,  1,  4,  7 — De- 
claration, 2  —  Interpleader — 
ootlawry,  8. 

1.  AJi,fa,  was  put  into  the  she- 
riff*8  hands  on  the  14th  December, 
1833,  returnable  on  the  80th.  The 
sheriflT  went  out  of  office  on  the  1 4th 
of  February  following.  A  rule  to 
return  the  writ  was  taken  out  in  June 
following,  which  was  served  in  the 
same  month  on  the  undersheiifF  of 
the  new  sheriff;  but  it  was  not  served 
on  the  undersheriflT  of  the  old  sheriff 
till  November  following: — Held,  that 
an  attachment  afterwards  obtained 
against  the  old  sheriff  for  not  return- 
ing the  writ  was  irregular;  and  the 
Court  «et  it  aside.  laroth  ▼.  Hop- 
kins, 711 

ft'o  The  sheriff  is  bound  to  pay  the 
necessary  fee  for  openioff  the  treasury 
during  vacation,  in  order  to  file  his 
return,  if  an  order  to  make  the  return 
under  sect.  15  of  the  Uniformity  of 
Process  Act  has  been  made.  Rex 
V.  The  Sheriff  of  Surrey,  82 

S.  Quisere,  whether  the  delivery  of 
a  writ  to  the  deputy,  under  the  8  &  4 
WilL  4,  c.  42,  binds  the  goods  as  if 
the  writ  had  been  delivered  to  the 
sheriff  himself.  Brachenbury  y »  LaU' 
tie,  180 

4.  Where  a  sheriff  seizes  and  sells 
goods  under  an  execution,  and  it 
afterwards  appears  that  the  sheriff 
was  not  warranted  in  levying  on  the 
goods,  in  -consequence  of  which  an 
action  of  trover  is  brought  against 
the  sheriff,  the  jury,  in  estimating  the 
damages,  may  deduct  the  costs  and 
expenses  necessarily  incurred  by  the 
sheriff  in  bringing  the  goods  to  sale. 
Clarke  v.  Nicholson,  '4^4 

5.  A  sheriff,  under  special -^j^r^,  x^> 
stances,  may  be  compelled  to  :<^irn 
«  writ  ofJL/a,,  although  he  hn.-i  been 


three  years  out  of  office,  and  has,  by 
leave  of  the  Court,  withdrawn  from 
possession  of  the  property  seized. 
fVillon  V.  Chambers,  883 

6.  The  sheriff  cannot  be  required 
to  pay  into  Court  money  levied  under 
an  attachment,  but  he  is  not  entitled 
to  his  poundage  on  the  sum  levied. 
Bex  V .  Sheriff  of  Devon,  1 0 

7.  On  a  motion  for  setting  aside 
an  attachment  against  the  sheriff  on 
terms,  the  affidavit  ought  to  state  at 
whose  expense  the  motion  is  made. 
Bex  V.  The  Sher^  of  Surrey,       174 

8.  Semble,  that  the  sheriff  has  no 
right  to  detain  a  defendant  in  custody, 
although  be  has  been  compelled  to 
pay  the  debt  and  costs  under  an  at- 
tachment.    Rimmer  v.  Turner,     601 

9.  After  a  judgment  in  the  County 
Court  has  been  set  aside,  though  not 
at  the  instance  of  the  parties,  the 
Court  will  not  compel  the  sheriff  to 
issue  execution  on  it.  Eldridge  v. 
Fletcher,  888 

SHERIFFS  NOTES. 
See  Writ  or  Trl&l,  S,  4. 

SHERIFFS  OFFICER. 

The  Court  refused  to  interfere  in  a 
summary  way  to  compel  a  sheriff's 
officer  to  fulfil  an  undertaking  given 
to  a  plaintiff.  Brown  y.  Gerard,    217 

SHERIFF'S  RETURN. 

See  Sheriff,  2,  5. 

Semble,  that  where  one  sheriff.has 
made  a  special  return  to  a  writ  of 
capias,  the  Court  will  not  compel  his 
successor  to  make  another,  the  cir- 
cumstances remaining  unaltered^  Pa*^ 
morcY,  Wilkinson,  635 

SHERIFF'S  WARRANT. 
See  Variance. 

SIMILITER. 

To  an  action  on  a  bill  of  exchange 
against  an  indorser,   the  defendant 


SIMILITER. 
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pleaded  that  he  had  no  notice  of  pre- 
sentment, and  concluded  his  plea  to 
the  country.  The  plaintiff  omitted 
to  add  the  sinuliter;  and  after  a  ver* 
diet  for  the  plaintiff,  the  defendant 
moved  for  a  new  trial  because  there 
was  no  issue  joined:  but  as  the  plea 
concluded  with  an  "&c.'*: — Held^ 
that,  after  verdict,  the  "  &c.*'  might 
be  considered  to  include  the  timilUer, 
and  that  the  record  was  sufficient. 
Swain  ▼.  Lewii^  700 

SITTINGS. 

1.  Where  a  plaintiff  is  prepared  to 
try  at  one  sittings,  but,  from  the  press 
of  business,  the  cause  does  not  come 
on,  and  those  ^tings  last  tiU  the  se- 
cond  sittings  comte&ce,  but  the  plain- 
tiff is  obliged  to  withdraw  his  record 
on  account  of  its  not  having  been  re- 
sealed,  he  is  stiU  not  liable  to  the 
costs  of  the  first  sittings.  Waters  v. 
Weaiherhyy  328 

2.  Where  three  causes  stood  over 
by  adjournment  from  one  sitting  day 
in  term  to  another,  and  before  they 
were  tried  the  defendant  died,  the 
Court  refused  to  name  a  special  ad- 
journment day  in  term  for  the  trials 
of  the  causes  to  prevent  the  suits 
abating.    Johnson  v.  Budge ^        207 

3.  SembUt  that  the  sittings  in  term 
are  not  regarded  as  one  sitting  in  law, 
so  that  a  trial  at  any  sitting  day  would 
have  relation  to  the  first  day  of  the 
sittings.  lb, 

SLANDER. 

See  Arrest  of  Judgment — Error, 
1 — Infant — Plea  (Adding). 

In  an  action  on  the  case  for  words 
spoken  of  the  plaintiff  as  a  school- 
master, without  an  allegation  of  spe- 
cial damage,  the  jury  found  a  verdict 
for  twenty  shillings  damages  only,  but 
the  Judge  certified  to  give  the  plain- 
tiff full  costs : — Heldf  that  he  had  no 
power  to  do  so;  and  the  Master,  hav- 
ing in  consequence  of  the  certificate, 

vol.  III. 


taxed  to  the  plaintiff  his  full  costs, 
was  ordered  to  review  his  taxation. 
OoocUUl  V.  Ensell,  743 

SMALL  DEBTOR. 

1.  Though  the  judgment  is  in  debt 
for  1002.,  yet  if  the  execution  against 
the  defendant  is  for  less  than  20/., 
the  defendant  may  be  discharged  out 
of  custody,  after  being  in  prison  12 
months,  without  reducing  the  judg- 
ment.    Harris  Y.  Parker ^  451 

2.  An  application  under  the  48 
Geo.  3,  c.  1.23,  must  be  made  to  the 
Court  out  of  which  the  process  is- 
sues. That  act  does  not  apply  to  at- 
tachments.    Pitt  V.  Evans,  649 

SOMERSET  HERALD. 
See  PaiviLEGis  from  Arrest,  1. 

SPECIAli  JURY. 

See  Judgment  (as  in  case  of  a  Non- 
suit), 4. 

The  usual  rule  having  been  ob- 
tained for  a  special  jury  by  the  de- 
fendant, a  Judge  at  chambers,  upon 
the  statement  of  the  plaintiff's  attor- 
ney, without  affidavit,  ordered  a  spe- 
cial jury  to  be  struck  next  day.  The 
Court  refused  to  set  aside  that  order 
as  being  irregular.     Joseph  v.  Perry, 

699 
SPECIAL  CONTRACT. 

See  General  Issue. 

STAKEHOLDER. 
See  Interpleader,  6,  7, 14, 15. 

STAMP. 

See  Cognovit,  1 ,  2,  4. 

STAY  OF  PROCEEDINGS. 

See  Attorney's  Bill,  1 — Interro- 
gatories, 1— Interpleader,  6. 

STAYING  PROCEEDINGS. 

Jg'^^ere  the  plaintiff  is  suing  as  a 
trullee,  and  there  are  circumstances 
of  suspicion   in  the  case,  the  Court 
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will  stay  proeeedings  on  paymatt  of 
the  debt  into  Court,  and  on  payment 
of  costs ;  leaving  the  plaintiff  to  apply 
to  the  Court  to  have  his  extra  oosts 
out  of  the  fund  in  Court.  Jonei  v. 
Bramwellf  488 

2.  Proceedings  were  commenced  on 
a  bill  of  exchange,  against  the  draw^ 
and  also  agaio3t  the  defendant  as  ac« 
ceptor;  the  former  paid  the  bill  and 
costs,  a|ul  it  was  delivered  up  to  himi 
and  notice  was  given  to  the  defendant 
that  proceedingii  against  him  were 
abandoned.  His  costs,  however,  were 
not  paid,  and  as  ha  disputed  his  lia« 
bility  as  acceptor,  he  ruled  the  plain- 
tiff to  declare,  who  then  applied  to  a 
Judge  to  stay  proceedings,  and  ob- 
tained an  order  for  that  purpose :  the 
Court  set  the  order  aside.  Lewii  v. 
Dalrymple,  433 

3.  A  defendant  who  moves  to  stay 
proceedings  on  payment  of  debt  and 
costs,  is  not  entitled  to  a  rule  for  that 
purpose  as  a  matter  of  right,  but 
must  submit  to  such  reasonable  terms 
as  the  Court  in  its  discretion  may 
think  proper  to  grant.  Jones  v. 
Shepherd,  421 

4.  In  an  action  of  detinue  for  deeds, 
the  Court  will,  on  delivery  up  of  a 
portion  of  them,  either  stay  proceed- 
ings or  put  the  plaintiff  under  terms, 
if  he  insists  on  proceeding,  in  order 
to  prevent  his  obtaining  an  undue  ad- 
vantage.  Phillips  V.  Haywardj    362 

5.  In  an  action  commenced  by  bail- 
able process,  the  Court  will  not  stay 
proceedings  until  after  the  trial  of  an 
indictment  for  perjury  founded  on  the 
plaintiff's  affidavit  of  debt.  Johnson 
V.  Wardle,  550 

6.  The  Court  will  stay  proceedings 
in  an  action  if  it  appears  to  be  doubt- 
ful whether  the  action  is  brought  with 
the  knowledge  and  consent  of  the 
plaintiff.     Doe  d.  Baker  v.  Roe^    496 

STET  PROCESSUS. 
Payment  of  the  debt    and  costs 


after  a  peremptory  nndertaking  gis«a» 
is  a  giround  for  having  it  dischacfedf 
bat  the  plaintiff  cannot  be  compiled 
to  enter  a  stet  processus*  Shnmpton 
t.  Carter,  64$ 

STRIKING  OUT  (COUNTS). 
See  Amenniimt,  1. 

STRIKING  OUT  (PLEA). 
See  Plba  (Striking  out) — Plba,  1<K 

SUBPCBNA. 

1  •  A  rule  for  an  attachment  agaimt 
a  witness  for  disobedieBce  to  a  Jii6- 
poena,  will  not  be  granted,  where  it 
clearly  appears  that  his  presence  upon 
the  trial  would  have  been  of  oo  use 
to  the  party  subposnaing  him.  Dicae 
V.  Lamson,  Altl 

%.  In  order  to  subject  a  witness  to 
an  attachment  for  not  obeying  a  sub* 
poena,  it  must  appear  that  he  waa 
called  on  it.    Rex  v.  Stretch,      S69 

8*  Upon  a  motion  for  an  attach- 
ment against  a  witness  (for  disobedi- 
ence to  a  subpoena)  in  not  attending 
at  the  trial,  an  affidavit  that  she  was 
called  three  times  in  open  Court  is 
sufficient,  without  alleging  that  ahe 
was  called  upon  the  m^Meao.  Dixon 
V.  Lee,  259 

4.  A  witness  is  entitled  to  her  rea- 
sonable expenses  for  travelling  in  the 
mode  suited  to  her  station  of  life  and 
the  particular  circomstanoes  in  which 
she  may  be  placed;  and  therefore 
where  the  wife  of  an  innkeeper  was 
subpoenaed  to  attend  atrial  at  Lancas- 
ter, which  was  sixty  miles  distant  by 
die  high  road,  and  fifty  by  n  more 
direct  one,  and  she  was  tendered  21. 
1 S;  (the  outside  fare  by  dieooaeh  by  the 
latter  road  being  only  lis.  6d.),  but 
it  appeared  that  she  had  a  sick  child 
who  must  have  travelled  with  her, 
and  the  money  tendered  was  insuffi- 
cient if  she  travelled  inside,  arulefiur 
an  attachment  against  her  was  dis- 
charged, bttt  without  easts,  aa  she 
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tnt^  tat  moiKy  tenderedy  Biid  nnide 
oo  objection  at  the  time.  Dixon  v. 
Lde,  250 

5.  A  rule  for  an  attacbnent  agsiiitt 
a  witness  will  be  discharged  with 
costs,  if  it  is  denied  that  the  original 
was  shewn  at  the  time  of  service. 
Jacob  ▼•  Hungmie,  456 

fl«  It  is  not  indispensably  necessary, 
that  when  a  witness  is  called  on  his 
mbpcsna^  the  officer  of  the  Court 
should  hold  the  writ  in  his  hand  ;  it 
is  sufficient  that  the  writ  should  be 
eshibited  in  Court,  and  the  officer  call 
him  three  times.     Rex  v.  Fenn^  546 

7*  A  witness  is  bound  to  attend  in 
Court  himself,  pursuant  to  his  «ti6- 
pcena;  and  it  is  no  excuse  for  not  at- 
tending that  the  person  whom  he  em- 
ployed as  his  agent  to  watch  the  pro- 
ceedings of  the  Court  neglected  to 
give  him  notice  in  due  time*  lb, 

SUMMARY  RELIEF. 
See  Outlawry,  2, 

SUMMONS. 
See  Attorney's  Bill,  1 . 

SUNDAY. 

See  Arrest,  1. 

An  attorney  is  not  within  the  29 
Car,  2,  c.  71,  s.  1,  which  prohibits 
certain  persons  from  doing  any  work 
of  their  ordinary  calling  on  the  Lord's 
day.  An  attorney,  who,  acting  on 
behalf  of  his  client,  agrees  to  become 
personally  responsible  for  part  of  the 
debt  owing  by  him,  does  not  thereby 
•do  any  work  of  his  ordinary  calling 
within  the  meaning  of  that  act. 
Peate  v«  Dtckens^  171 

TAXATION. 

&e  AriiDAviT,  1 — Attachment,  6 — 
Attorney's  Bill,  $ — Cookovit,  2 
— Costs — Documents  (Admission 
of),  2 — Executor,  S  — •  Judge's 
Ccrtikcate^-Mastsr's   Discre- 


tion,   1— Merits,  5— Payment 
iiTfo  Court,  1 — ^Plba,  10 — Slan* 

DBR. 

Where  upon  the  taxation  of  an 
attorney's  bill,  a  sum  was  deducted, 
being  the  costs  occasioned  by  con* 
mencing  an  action  in  an  improper 
form,  which  was  afterwards  brought 
in  a  proper  form,  and  in  consequence 
of  that  deduction  a  little  more  than  a 
sixth  was  taken  off: — Held,  that  the 
client  was  entitled  to  the  costs  of  tax- 
ation.   Morris  v*  Pitrkinson,       744 

TENDER. 

A  plea  of  tender  will  not  be  allowed 
in  an  action  for  unliquidated  damages. 
Barrett  v.  Dearie,  1% 

TERM'S  NOTICE. 

A  term's  notice  of  proceeding  ts 
not  necessary  after  the  lapse  of  four 
terms  if  the  delay  has  taken  place  at 
the  defendant's  request.  Evans  v, 
DavieSf  786 

TESTE  OF  WHIT. 

See  Scire  Facias,  4. 

1.  The  omission  of  the  day  of  the 
month  in  the  teste  of  the  copy  of  the 
writ,  though  the  month  itself  is  named, 
is  fatal.     Perring  V,  Turner,  IS 

2.  A  ca,  sa,  is  irregular,  if  it  is 
tested  before  the  time  of  signing  judg- 
ment.    Peacock  V,  Day,  291 

TIME  (CALCULATION  OF). 

See  Declaration — Exchequer  Of- 
fice— Judgment  for  want  of  a 
Plea,  3, 4 — Pleading  (time  for). 

Semble,  that  the  word  <<  till"  is  iiv- 
dusive  of  the  day  to  which  it  is  pre- 
fixed.    Dakins  v.  Wagner^         5SB 

TITHE& 
See  Amendment,  1. 

TOLLS. 

See  Magistrates'  Jurisdiction. 
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TREASURY. 


VENUE. 


TREASURY. 

See  Estreat. 

TRIAL. 

See  Costs  (of  former  Trial) — Re- 

COGKIZ  ANCE  TO  TRY— WriT  OF  TrIAL. 

TROVER. 

See  Patmekt  into  Court,  S — Pleas 
(Several),  1 — Plea,  24. 

TRUSTEE. 
•  See  Staying  Proceedings,  1. 

UNDER-SHERIFF. 

See  Sbrtice  of  Rule,  1 — Sheriff. 

If  aa  under-BheriflT  withholds  his 
Botes  taken  on  a  writ  of  trial  after 
the  Court  has  required  their  produc- 
tioa»  he  may  be  compelled  to  pay  the 
expenses  caused  to  the  parties  by 
their  non-production;  but  he  is 
not  answerable  for  his  agent's  con- 
dnct  in  withholding  them,  unless  it  is 
shewn  that  the  latter  acted  under  his 
direction.     Meicalfv.  Parry^       93 

UNDERTAKING. 
See  Attachment,  17. 

UNIFORMITY  OF  PROCESS 

ACT. 

See  ArriDAYiT    of    Debt,    6 — Im- 
parlance, 1,  % — ^OuTLAWRY,  3,  4, 

5 — Pleading  (Time  for),£ — Re- 
sidence of  Attorney,  2 — Scire 
Facias,  2 — Sheriff,  2. 

1.  Rule  14  of  Reg.  Gen.  H.  T.  % 
Will.  4,  has  been  virtually  abrogated 
by  2  mil.  4,  c.  S9.   Grant  y.  Gibbe, 

409 

2.  The  expression  ''putting  in 
special  bail,"  used  in  the  16th  section 
of  that  statute,  means,  the  putting  in 
of  special  bail,  and  giving  notice 
thereof.  .  Ih. 

UNNECESSARY  PROCEED- 
INGS. 

Where  the  plaintiff  signed  an  irre- 


gular judgment,  and  on  the  itfeodm^ 
taking  out  a  summons  to  set  it  aside, 
he  informed  the  pUintiff  diat  diB 
judgment  was  withdrawn  z-^HM, 
that  the  defendant  had  no  right  to  gelt 
an  order  drawn  up  for  setting  mMe* 
the  judgment,  and  that  therefore  he 
was  liable  to  pay  the  expense  of  iu 
Hargrove  v.  Holden^  1 76 

UNQUALIFIED   PRACTI- 
TIONER. 

1 .  In  order  to  enable  the  Court  to 
punish  an  unqualified  person  who  has 
acted  in  the  name  of  ati  attorney  with 
his  knowledge,  it  is  necessary  first  to 
shew,  under  the  ^%  Geo.  2,  c.  46,  s. 
11,  that  such  practice  was  with  the. 
knowledge  of  the  latter.  Re  Joseph 
Hodgson^  SdO 

ft.  If  such  knowledge  be  proved, 
on  such  an  application,  the  Court  will 
direct  that  he  shall  be  required  to 
shew  cause  why  he  should  not  be 
struck  off  the  roll,  pursuant  to  the 
same  section, although  the  party  seek- 
ing to  punish  the  unqualified  person 
is  not  desirous  of  enforcing  such  a 
proceeding.  lb. 

VACATION. 

See  Pleading  (Time  for),  2 — ^Re- 
torn  OF  Writ,  1 , 2 — Sheriff,  2. 

VARIANCE. 

See  Arrest  (of  Judgment) — Quia 
.  Timet. 

A  variance  between  the  sheriff's 
warrant  and  a  ca.  so.  lodged  in  his  of- 
fice is  immaterial.  Roee  v.  Tomblm^ 
son,  49 

VENDOR  AND  PURCHASER. 

See  Interest. 

VENUE. 

See  Ejectment,  6. 

1.  If  the  plaintiff,  being  an  at- 
torney, does  not  sue  as  such,  but  ap« 
pears  by  another  attorney,  the  defen- 


VENUE, 


VERDICT. 
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dud  may  diange  the  vemte  as  a 
matter  of  course^  on  the  usual  a£B- 
davit.     Lomless  v.  Timms,  707 

2.  Where  a  defendant  had  changed 
the  venue  to  the  county  where  the 
cause  of  action  arose,  it  was  held  to 
be  no  reason  for  bringing  back  the 
venuCi  that  the  action  was  for  the  ba- 
lance of  an  election  dinner,  and  that 
the  defendant  was  treasurer  of  the 
county,  and  an  electioneering  agent, 
and  a  person  of  great  influence  there, 
it  being  a  special  jury  cause.  HiU  v. 
Payne,  695 

S.  In  an  action  on  the  case  for  a 
libel  published  in  a  county  newspaper, 
called  the  Liverpool  Chronicle^  the 
venue  having  been  changed  by  the 
defendant  upon  an  affidavit  that  the 
cause  of  action  arose  in  the  county  of 
Lancaster  and  not  elsewhere,  and 
npon  special  grounds  as  to  residence 
of  witnesses,  the  Court  refused  to 
bring  back  the  venue  to  the  former 
county,  upon  an  affidavit  that  the 
plaintiff  had  eight  witnesses  in  London, 
and  that  notice  of  trial  had  been 
given  and  briefs  prepared;  it  appear- 
ing that  several  witnesses  for  the  de- 
fendant lived  at  Liverpool,  and  the 
defendant  agreeing  to  withdraw  the 
general  issue,  rely  upon  his  plea  of 
justification,  and  furnish  the  plaintiff 
with  a  copy  of  the  newspaper.  Green- 
slade  v.  Ross,  697 

4.  The  improper  introduction  of  a 
▼enue  in  a  declaration,  contrary  to  8 
Reg.  Gen.  H.  T.  4  Will.  4,  is  not  a 
ground  of  demurrer,  but  of  applica- 
tion to  a  Judge  to  strike  it  out. 
Fttherv.  Snow,  27 

5.  Semble,  that  the  venue  may  now 
be  changed  in  a  local  action.  Briscoe 
V.  Roberts,  434 

6.  An  allegation  that  an  impartial 
trial  cannot  be  had,  must  be  satisfac- 
torily made  out  to  induce  the  Court 
to  interfere.  lb. 

7.  In  an  action  for  a  libel  pub- 
lished in  a  country  newspaper,  which 


circulated  in  several  counties,  the 
Court  set  aside  a  Judge's  order  for 
changing  the  venue.  Clementson  v. 
Newcomb,  425 

8.  The  improper  introduction  of  a 
venue  into  a  declaration,  contrary  to 
the  rules  of  J7.  7.  3  &  4  Will.  4,  c. 
42,  is  no  ground  for  setting  aside  the 
declaration,  the  proper  course  being 
to  apply  to  a  Judge  at  Chambers  to 
9ln\ie\to\xi.Tonm8endv.Gurney,  168 

9.  Where  a  rule  for  changing  the 
venue  has  been  obtained  on  the  com- 
mon affidavit,  in  a  case  in  which  the 
venue  can  only  be  obtained  oo  special, 
grounds,  and  a  rule  is  obtain^  for 
bringing  back  the  venue,  it  will  be  no 
answer  to  the  latter  rule  to  shew  that 
there  are  special  grounds  for  keeping 
the  venue  at  the  place  to  which  it  has 
been  changed;  but  those  grounds 
must  be  made  the  subject  of  an  inde- 
pendent motion  for  changing  the  ve- 
nue in  the  first  instance.  Dawson  v. 
Bowman,  160 

1 0.  Where  part  of  the  cause  of  ac- 
tion arises  on  a  bill  of  exchange,  the 
venue  cannot  be  changed  on  the 
common  afiSdavit ;  but  in  such  a  case 
the  venue  can  only  be  changed  imder 
special  circumstances.  WaUhew  v. 
Syers,  160 

11.  In  an  action  on  a  promissory 
note,  and  for  goods  sold  and  deli- 
vered, the  defendant  cannot  change 
the  venue  without  disclosing  his 
ground  of  defence,  and  his  applica- 
tion cannot  be  made  before  plea 
pleaded.     Parmeterv.  Otway,       6S 

12.  If  a  defendant  applies  to  change 
the  venue  after  plea,  the  onus  of 
shewing  special  grounds  for  the 
change  lies  on  him.  Higgins  v. 
Houseman,  549 

VERDICT. 

See  Costs  (of  former  Trial)— Dis- 

CONTIKUANCE — JuDGEs'  NoTES. 

1.  Where  a  verdict  was  found  in 
trespass  against  one  only  of  several 
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VERDICT- 


WRIT  OP  RIGHT. 


defendants^  the  evidence  tpplyiog 
equally  to  all,  but  no*  leare  wai  given 
at  the  trial  to  move  for  leave  to  enter 
a  verdict  against  the  other  defendants : 
— Heid,  that  a  verdict  conld  not  be 
entered  against  them.  Sturimg  t« 
Coaem,  796 

2.  A  cause  was  referred  at  the  as« 
sises,  and  by  consent  a  verdict  was 
entered  for  the  plaintiff,  damages  50/., 
costs  40i«,  subject  to  the  award  of  an 
nbituttor,  Tbe  titne  for  making  the 
award  expired  without  an  award 
being  made;  the  time  was  Airther 
barged  by  ooUMnt,  and  the  enlarged 
time  having  also  expired  without  an 
«ward  being  made,  the  plaintiff  gave 
adtiee  of  trail,  and  proceeded  to  the 
trial  of  the  cause,  and  obtained  a  ver- 
dict. A  Judge's  order  having  been 
previously  obtained  for  altering  the 
record  in  the  distringas^  the  clerk  of 
assize  at  the  trial  erased  the  indorse* 
ment  of  the  previous  verdict,  and 
entered  the  new  verdict  in  the  usual 
way.  The  Court  set  aside  the  latter 
verdict  for  irregularity.  Evans  v. 
Davies^  7M 

VERIFICATION. 
See  Plsa,  19 — Repleader. 

VERIFICATION  (AFFIDAVIT 

OF). 

See  Plea  of  Privilege. 

WAIVER. 

See  Amekdmekt,  5  —  Arbitration, 
4 — Attachment,  6  —  Attorney 
(cHANoiNo) — Attorney's  Bill,  2 
— Bail,  5 — Bail-bond,  5 — Coun- 
ty Court,  1  —  I  rreoul  arit  y — 
J  uooMENT  —  Misnomer,  1 ,  2 — 
Outlawry,  S — Prisoner,  1 — Re- 
sidence (op  Attorney),  1 — Se- 
curity FOR  Costs,  1,  5 — Term's 
Notice. 

Taking  out  a  summons  for  time  to 
plead  is  a  waiver  of  a  rule  to  plead. 
Nugee  v.  M^Danell,  579 


WARRANT  OF  ATTORNEYi 

See  Affidavit  (Entitling),  5. 

Since  tbe  rules  of  H.  T.  4  WUL  4, 
s.  1,  reg.  3,  it  is  not  necessary,  in 
order  to  sign  judgment  on  an  old 
warrant  of  attorney,  to  shew  that  the 
defendant  was  alive  within  the  term. 
Robinson  w,  Lester t  5S\ 

WELSH  JURISDICTION. 

Upon  a  plea  of  wd  tiel  record  to  a 
declaration  in  scire  facias  in  the  Ex' 
chequer^  on  a  judgment  obtained  In 
the  Court  of  Great  Sessions  for  Wales^ 
before  the  passing  of  the  1 1  Geo.  4 
&  1  mil.  4,  c.  70,  the  plaintiff  is  en- 
titled to  the  judgment  of  the  Court 
upon  producing  the  certificate,  and 
affidavit  of  the  record  being  in  the 
hands  of  the  officer,  in  pursuance  of 
the  rules  of  M.  T.  1  Will.  4,  though 
the  actual  judgment  is  not  in  Court. 
Howell  V.  Brown,  SOS 

WITNESS. 

See  New  Trial,  2,  3 — Subpcena. 

No  conduct  money  need  be  ten- 
dered to  a  witness  in  town  in  a  town 
cause.  /aco6  v.  Hungate,  456 

WITNESS  (ATTESTING). 
See  Landloro  and  Tenant. 

WITNESS  (EXPENSES  OF). 

See  Master's  Discretion,  2 — Sub- 
pcena, 4. 

WITNESS  (FOREIGN). 

See  FoRBiON  Witness,  1,  2,  3 — In- 
terrogatories, 1,  2. 

WITHDRAWING  RECORD. 
See  Costs  of  the  Day,  2. 

WRIT. 
See  Attorney  and  Client,  1. 

WRIT  OF  RIGHT. 

1.  Where  a  knight  summoned  to 
try  a  writ  of  right  did  not  appear. 


WRIT  OF  RIGHT. 


WRIT  OF  TRIAL.       875 


the  Court  was  willing  to  allow  the 
parties  in  the  cause  to  have  it  tried 
lYith  three  knights  only,  on  their 
agreeing  to  waive  the  error  which 
would  appear  on  the  record.  Came 
v.NicoU,  115 

2.  Semhle^  that  when  one  knight 
has  made  default,  the  Court  will  not 
proceed  to  call  over  the  names  of  the 
rest  of  the  grand  assize.  76. 

WRIT  OF  TRIAL. 

See  Judgment  as  in  case  or  a  Non- 
suit, 3,  5,  6,  7,  11,  12,  13 — New 

TUAL,  4. 

1.  Where  application  to  put  off  a 
trial  before  the  under-sheriff  was 
made  after  the  jury  were  sworn,  on 
the  ground  of  the  absence  of  a  ma- 
terial witness,  and  refused,  the  Court 


would  only  grant  a  new  trial  on  pay- 
ment of  costs.  Paekham  v.  Nenman^ 

165 
^*  Quaref  whether  the  under- 
sheriff,  under  the  Writ  of  Trial  Act, 
has  power  to  postpone  a  cause,  or 
whether  the  application  must  not  be 
made  to  a  Judge?  lb. 

3.  Upon  trials  before  the  sheriff, 
neither  party  is  entitled  to  the  sherr 
iff's  notes  for  the  purpose  of  maldng 
a  motion  for  a  new  triaL  Fickers  v. 
Ccei,  49^ 

4.  On  a  motioii  for  a  rule  nm  ta 
set  aside  the  verdict  found  on  a  trial 
before  the  sheriff  on  a  writ  of  trial, 
the  Court,  under  special  circum- 
stances, will  not  require  the  produc- 
tion of  the  sheriff's  notesb  if  the  mo- 
tion be  made  by  counsel  engaged  at 
the  trial.    Bameii  v.  Gh$$op^     6jt5 
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